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(Testimony  of  C.  T.  W.  Hollister.) 

Thereupon  another  of  the  invoices  identified  by 
the  witness  was  offered  in  evidence  and  read  to  the 
jury,  marked  Defendants'  Exhibit  43. 

''Prineville  is  just  east  of  Redmond,  about  30 
miles  east  of  the  Deschutes  River.  It  is  west  of 
Umatilla,  that  would  be  northeast  of  Drain  or  Rose- 
burg.  The  price  at  which  this  cement  was  sold  was 
a  12  cent  cut  under  California  mills  and  a  10  cent 
cut  under  Lehigh  per  barrel." 

"This  is  an  invoice  to  the  Bill  Miller  Lumber 
Company,  Bend,  dated  July  25th,  1916." 

The  same  is  introduced  in  evidence  marked  De- 
fendants' Exhibit  44  and  read  to  the  jury. 

"I  am  familiar  with  the  price  of  our  competitors 
at  that  point  at  the  time  the  shipment  was  made; 
it  was  12  cents  under  California  and  10  cents  under 
Lehigh. 

This  is  an  invoice  to  Arlington  Lumber  Company, 
at  Condon,  Oregon,  dated  July  25,  1916." 

The  same  is  introduced  in  evidence  marked  De- 
fendants' Exhibit  45  and  read  to  the  jury. 

"Condon  is  at  the  end  of  the  Condon  branch  in 
Eastern  [289]  Oregon,  east  of  the  Deschutes 
and  west  of  Umatilla.  This  invoice  shows  a  2  cents 
a  barrel  cut  due  to  cash  discount  over  competitors' 
price  at  that  point.  I  was  familiar  with  competi- 
tors' prices  at  that  point. 

This  is  an  invoice  to  the  S.  P.  &  S.  Ry.  for  ship- 
ment to  Vancouver,  Washington,  dated  July  26, 
1916." 

The  same  is  introduced  in  evidence  marked  De- 
fendants' Exhibit  46  and  read  to  the  jury. 
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''This  is  an  invoice  to  the  Maryhill  Land  Com- 
pany, dated  August  2,  1916.'^ 

The  same  is  introduced  in  evidence  marked  De- 
fendants' Exhibit  47  and  read  to  the  jury. 

"Basing  out  of  Portland  for  the  California  mills 
our  rate  from  Oswego  would  be  10  cents  a  barrel 
higher  than  the  rate  from  Portland. 

This  is  an  invoice  to  H.  J.  Dean,  Roseburg,  Ore- 
gon, dated  August  5,  1916." 

The  same  is  introduced  in  evidence  marked  De- 
fendants' Exhibit  48  and  read  to  the  jury. 

"Roseburg  is  in  Oregon. 

This  is  an  invoice  to  Murphy- Wann,  at  Marsh- 
field,  Oregon,  dated  August  7,  1916,  shipped  to 
Myrtle  Point." 

The  same  is  introduced  in  evidence  marked  De- 
fendants' Exhibit  49  and  read  to  the  jury. 

"The  list  price  at  that  point  was  $2.82  and  this 
bill  met  the  price  at  that  point  due  to  water  compe- 
tition from  California. 

This  is  an  invoice  to  the  Hunt  Engineering  Com- 
pany, Gold  Hill,  Oregon,  dated  August  7,  1916.'* 

The  same  is  introduced  in  evidence  marked  De- 
fendants' Exhibit  50  and  read  to  the  jury.     [290] 

"This  is  an  invoice  to  Lebo,  at  Aberdeen,  Wash- 
ington, dated  August  9,  1916." 

The  same  was  introduced  in  evidence,  marked  De- 
fendants' Exhibit  51  and  read  to  the  jury. 

"This  is  an  invoice  to  the  Maryhill  Land  Com- 
pany, dated  August  10,  1916." 
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The  same  was  introduced  in  evidence,  marked  De- 
fendants'  Exhibit  52  and  read  to  the  jury. 

"This  is  an  invoice  to  the  S.  P.  &  S.  Ry.  for  Van- 
couver shipment,  dated  August  14,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  53  and  read  to  the  jury. 

'^This  is  an  invoice  to  Stearns  &  Chenoweth,  at 
Oakland,  Oregon,  dated  August  14,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  54  and  read  to  the  jury. 

"Oakland  is  20  miles  south  of  Drain  and  north 
of  Roseburg.'' 

' '  This  is  an  invoice  to  King  &  Company,  at  Prine- 
ville,  Oregon,  dated  August  14,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  55  and  read  to  the  jury. 

"I  am  familiar  with  the  competitors'  prices  at 
that  point  at  the  time  the  shipment  was  made.  This 
invoice  shows  a  cut  of  12  cents  over  California  and 
10  cents  over  Lehigh;  that  is  Lehigh's  price  was  10 
cents  higher  and  the  California  price  was  12  cents 
higher. 

This  is  a  bill  to  Murphy-Wann,  for  shipment  to 
Coquille,  dated  August  14,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  56  and  read  to  the  jury.     [291] 

"Coquille  is  in  Coos  Covmty  on  the  coast  near 
Marshfield;  it  is  south  of  a  line  drawn  through 
Drain.  I  cannot  say  whether  it  is  north  or  south  of 
a  line  drawn  through  Roseburg. 
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This  is  an  invoice  to  Bend  Hardware,  dated  Au- 
gust 18,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  57  and  read  to  the  jury. 

"I  was  informed  of  our  competitors'  price  at  the 
time  this  shipment  was  made.  The  price  shown  by 
this  invoice  is  2  cents  a  barrel  less  than  the  Cali- 
fornia mill  price,  due  to  the  cash  discount. 

This  is  an  invoice  to  the  Tum-A-Lum  Lumber 
Company  for  shipment  to  Gateway,  dated  August 
19,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  58  and  read  to  the  jury. 

"Gateway  is  in  Central  Oregon  on  the  Bend 
branch.  I  was  familiar  with  the  price  of  our  com- 
petitors at  that  point  at  the  time  this  cement  was 
shipped  and  sold.  Our  price  was  10  cents  under 
the  Lehigh  and  12  cents  under  the  California  mills. 

This  is  an  invoice  to  Miller  Liunber  Company  at 
Bend,  Oregon,  dated  August  24,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  59  and  read  to  the  jury. 

"The  price  shown  by  this  invoice  is  10  cents 
under  the  Lehigh  price  and  12  cents  under  the  Cali- 
fornia mills. 

This  is  invoice  to  J.  K.  Irby  at  Kent,  Oregon, 
dated  September  4,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  60  and  read  to  the  jury.     [292] 

"Kent  is  on  the  Shaniko  branch  in  Central  Ore- 
gon; it  is  east  of  a  line  drawn  down  the  Deschutes 
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River  and  west   of   Umatilla.     It   is  northeast   of 
Roseburg  and  Drain.     I  was  familiar  with  the  price 
of  our  competitors  at  that  place  at  that  time. 

This  is  an  invoice  to  Miller  Lumber  Company  at 
Bend,  Oregon,  dated  September  5,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  61  and  read  to  the  jury. 

"I  was  familiar  with  competitors'  prices  at  the 
date  this  shipment  was  sold  and  placed.  The  in- 
voice shows  a  price  of  10  cents  under  Lehigh  and 
12  cents  under  California. 

This  was  an  invoice  to  Nottingham  &  Company 
for  Kelso  shipment,  dated  September  9,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  62  and  read  to  the  jury. 

"I  am  familiar  with  competitors'  prices  at  that 
time.  This  price  is  based  on  Portland,  allowing 
Nottingham  &  Company  15  cents  a  barrel  commis- 
sion. 

This  is  an  invoice  to  the  Concrete  Pipe  Works, 
at  Vancouver,  Washington,  dated  September  11, 
1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  63  and  read  to  the  jury. 

"I  am  familiar  with  competitors'  prices  at  the 
time  and  place  this  cement  was  shipped  and  sold. 
The  invoice  shows  a  cut  of  10  cents  a  barrel  under 
competitors'  price  in  Vancouver. 

This  is  an  invoice  to  the  S.  P.  &  S.  Ry.,  Parring- 
ton,  Washington,  dated  September  18,  1916." 
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The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  64  and  read  to  the  jury.     [293] 

"I  cannot  state  definitely  where  Farrington  is; 
it  is  in  Eastern  Washington. 

This  is  an  invoice  to  W.  F.  King,  at  Prineville, 
Oregon,  dated  September  18,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  65  and  read  to  the  jury. 

'*I  am  familiar  with  our  competitors'  prices  at 
the  time  and  place  of  this  sale.  This  invoice  shows 
a  10  cents  per  barrel  cut. 

This  is  an  invoice  to  the  Tum-A-Lum  Lumber 
Company,  Walla  Walla,  to  be  shipped  to  Maupin, 
dated  September  18,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  66  and  read  to  the  jury. 

"Maupin  is  on  the  Bend  branch  in  Oregon.  The 
Deschutes  River  splits  Maupin  in  two,  I  think.  It 
is  west  of  Umatilla.  I  am  familiar  with  com- 
petitors' prices  at  the  time  this  cement  was  sold.  I 
.would  have  to  examine  my  memorandum  to  state 
how  this  price  compared  with  competitors'  prices. 
I  have  been  testifying  from  memorandiun  made  by 
myself  two  or  three  weeks  ago  in  the  preparation 
of  this  case.    This  invoice  shows  a  cut  of  10  cents. 

This  is  an  invoice  to  the  Maryhill  Land  Company, 
dated  September  18,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  67  and  read  to  the  jury. 

''This  is  an  invoice  to  the  Arlington  Lumber  Com- 
pany, Condon,  dated  September  18,  1916." 
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The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  68  and  read  to  the  jury. 

"I  am  familiar  with  competitors'  prices  at  the 
time  [294]  and  place  of  this  sale.  This  invoice 
shows  a  cut  of  10  cents. 

This  is  an  invoice  to  Murphy- Wann,  at  Marsh- 
iield,  Oregon,  dated  September  19,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  69  and  read  to  the  jury. 

''This  is  an  invoice  to  Hancock,  at  Kelso,  Wash- 
ington, dated  September  21,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  70  and  read  to  the  jury. 

"This  is  an  invoice  to  Nicholson  &  Hatfield  at 
Elm,  Washington,  dated  September  25,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  71  and  read  to  the  jury. 

' '  This  place  is  in  the  Grays  Harbor  country.  The 
cement  was  sold  to  Nicholson  &  Hatfield  but  I  gave 
Lebo  a  10  cents  a  barrel  commission  on  this  sale. 
This  sale  was  made  at  a  price  2  cents  below  the 
market  there. 

This  is  an  invoice  to  the  East  Oregon  Lumber 
Company  at  Enterprise,  Oregon,  dated  September 
27,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  72  and  read  to  the  jury. 

''Enterprise  is  on  the  Joseph  branch  of  the  0.  W. 
E.  &  N.  Co.  in  Eastern  Oregon,  almost  at  the  ex- 
treme eastern  boundary  of  the  state.  It  is  east  of 
the  Deschutes  and  east  of  Umatilla.     I  am  familiar 
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with  prices  of  competing  mills  at  the  time  and  place 
this  cement  was  sold.     This  invoice  shows  a  price 
10  cents  under  the  California  price. 

This  is  an  invoice  to  the  Olympia  Hardware 
Company,  dated  September  27,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  73  and  read  to  the  jury.     [295] 

'^I  am  familiar  with  the  prices  of  other  mills  at 
the  time  and  place  at  which  this  cement  was  sold. 
This  sale  was  based  on  $1.62  Portland  or  Oswego 
against  $1.90  California.  The  California  price  is 
the  price  of  the  California  mills  in  Portland,  Ore- 
gon. I  don't  know  how  this  price  compares  with 
the  price  the  Washington  mills  were  making. 

This  is  an  invoice  to  the  Tum-A-Lum  Lumber 
Company  shipped  to  Moro,  Oregon,  dated  Septem- 
ber 27,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  74  and  read  to  the  jury. 

''Moro  is  on  the  Shaniko  branch,  east  of  the  Des- 
chutes and  west  of  Umatilla.  I  am  familiar  with 
the  price  of  competitors  at  the  time  and  place  this 
cement  was  sold;  the  invoice  shows  a  cut  of  10 
cents. 

This  is  an  invoice  to  Hancock,  Kelso,  Washing- 
ton, dated  October  6,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  75  and  read  to  the  jury. 

"This  is  an  invoice  to  J.  K.  Irby,  Kent,  Oregon, 
dated  October  9,  1916." 
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The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  76  and  read  to  the  jury. 

*'This  is  an  invoice  to  the  Maryhill  Land  Com- 
pany, dsitek  October  10,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  77  and  read  to  the  jury. 

"This  is  an  invoice  to  Arlington  Lumber  Com- 
pany at  Condon,  dated  October  11,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  78  and  read  to  the  jury.     [296] 

''I  am  familiar  with  the  price  of  competing  mills 
at  the  time  and  place  this  cement  was  sold.  The 
invoice  shows  a  cut  of  10  cents  a  barrel. 

This  is  an  invoice  to  the  Tum-A-Lum  Lumber 
Company  at  lone,  dated  October  11,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  79  and  read  to  the  jury. 

"lone  is  on  the  Heppner  branch;  it  is  east  of 
the  Deschutes  and  west  of  Umatilla.  I  am  familiar 
with  the  prices  of  competitors  at  the  time  and  place 
at  which  this  cement  was  sold.  The  invoice  shows 
a  cut  of  10  cents. 

This  invoice  is  to  Lebo,  Aberdeen,  Washington, 
dated  October  13,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  80  and  read  to  the  jury. 

"The  invoice  shows  that  this  cement  was  loaded 
from  Portland.  We  had  cement  on  the  wharves  in 
Portland  and  it  was  loaded  in  Portland  owing  to 
there  being  a  car  shortage  and  we  had  brought 
cement  in  on  barges  to  Portland. 
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This  is  an  invoice  to  the  Olympia  Hardware  Com- 
pany, dated  October  14,  1916." 

The  same  is  marked  Defendants'  Exhibit  81,  in- 
troduced in  evidence  and  read  to  the  jury. 

"This  is  an  invoice  to  Kleinschmidt  Hardware^ 
at  Baker,  Oregon,  dated  October  17,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  82  and  read  to  the  jury. 

"This  is  an  invoice  to  Pilot  Rock  Lumber  Com- 
pany, dated  October  18,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  83  and  read  to  the  jury.     [297] 

"Pilot  Rock  is  on  the  end  of  the  Pilot  Rock 
branch  out  of  Pendleton;  it  is  east  of  the  Deschutes 
and  east  of  Umatilla. 

This  is  an  invoice  to  the  Tum-A-Lum  Lumber 
Company,  of  Redmond,  dated  October  18,  1916.'^ 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  84  and  read  to  the  jury. 

"I  am  familiar  with  the  prices  of  competing  mills 
at  the  time  and  place  at  which  this  cement  was. 
sold.     The  invoice  shows  a  10  cent  cut. 

This  is  an  invoice  to  the  Chehalis  Material  Com- 
pany, dated  October  18,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  85  and  read  to  the  jury. 

"This  is  an  invoice  to  the  Tum-A-Lmn  Lumber 
Company  at  Lexington,  dated  October  18,  1916.'^ 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  86  and  read  to  the  jury. 

"This  is  an  invoice  to  J.  S.  Robb,  Kelso,  Wash- 
ington, dated  October  19,  1916." 
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The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  87  and  read  to  the  jury. 

''This  is  an  invoice  to  the  Tum-A-Lum  Lumber 
Company  at  Grass  Valley,  Oregon,  dated  October 
19,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  88  and  read  to  the  jury. 

"Grass  Valley  is  on  the  Shaniko  branch,  east 
of  the  Deschutes  and  west  of  Umatilla.  I  am 
familiar  with  the  prices  of  our  competitors  at  the 
time  this  cement  was  sold.  The  invoice  shows  a 
10  cent  cut. 

This  is  an  invoice  to  Maryhill  Land  Company, 
dated    [298]    October  19,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  89  and  read  to  the  jury. 

''This  is  an  invoice  to  Enterprise  M.  &  M.  Com- 
pany, dated  October  20,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  90  and  read  to  the  jury. 

"This  is  an  invoice  to  the  Maryhill  Land  Com- 
pany, dated  October  21,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  91  and  read  to  the  jury. 

"This  is  an  invoice  to  East  Oregon  Lumber  Com- 
pany, Enterprise,  Oregon,  dated  October  24,  1916." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  92  and.  read  to  the  jury. 

"This  is  an  invoice  to  the  Oregon  Lumber  Com- 
pany at  Pendleton,  Oregon,  dated  October  24, 
1916." 


332        B.  P.  Butchart  and  Clark  M.  Moore 

(Testimony  of  C.  T.  W.  HoUister.) 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  93  and  read  to  the  jury. 

''Pendleton  is  east  of  the  Deschutes  and  east 
of  Umatilla.  I  am  familiar  with  the  prices  of  our 
competitors  at  that  place  at  the  time  this  sale 
was  made.  This  sale  was  made  at  the  same  price 
at  which  the  Lehigh  was  selling. 

This  is  an  invoice  to  Lebo  at  Aberdeen,  dated 
October  27,  1916. '^ 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  94  and  read  to  the  jury. 

''I  prepared  a  memorandum  showing  total  ship- 
ments of  the   Oregon  Portland   Cement   Company 
from  the  time  of  the  first  shipment  to  the  27th  day 
of  October.     I  would  have  to  use  the  memorandum 
in  order  to  testify  regarding  this.     [299]     This  is 
the  memorandum  which  I  made.     It  is  a  recap  of 
the  invoices  which   shows  the  net  prices  we   got 
at  our  mills.     I  know  that  there  was  a  published 
price    list,    published    by    competing    mills.      The 
Santa  Cruz  and  the  Pacific  Portland  Cement  Com- 
panies printed  theirs.    I  saw  such  price  lists  while 
I  was   acting   as   assistant  manager  in  Portland; 
there  was  nothing  secret  about  them.     They  were 
easily  obtained.    Here  is  a  price  list  of  the  Golden 
Gate  cement.  Pacific  Portland  Cement  Company,  a 
California  concern.     It  was   in  use   around  Port- 
land at  the  time   Oregon  Portland  Cement   Com- 
pany started  selling  here." 

The  same  was  marked  Defendants'  Exhibit  95 
and  introduced  in  evidence. 
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''I  have  made  a  search  of  the  records  of  the 
Oregon  Portland  Cement  Company  and  ascertained 
the  nimiber  of  shipments  and  the  place  of  ship- 
ment from  the  first  shipment  of  cement  made  by 
this  company  to  the  27th  day  of  October.  This 
is  a  copy  from  my  record  (and  the  witness  produces 
a  paper).  It  is  taken  from  the  records  of  the  office 
of  the  Company.  I  know  the  records  to  be  correct. 
From  June  9th  to  October  27,  1916,  we  shipped 
80,738%  barrels.  This  paper  also  shows  how  many 
barrels  were  shipped  outside  of  a  zone  or  ter- 
ritory bounded  by  the  Columbia  River  on  the  north, 
a  line  drawn  by  the  Deschutes  River  on  the  east 
and  Drain  on  the  south.  88381/4  barrels  were  ship- 
ped in  that  period  to  points  without  that  zone. 
There  were  altogether  64  shipments  without  that 
zone  in  that  period.  We  shipped  to  31  towns  out- 
side of  that  zone  and  we  shipped  to  36  towns 
within  that  zone.  I  was  familiar  with  the  freight 
rates  on  cement  during  the  summer  of  1916.  From 
the  time  the  Oregon  Portland  Cement  Company 
began  shipping,  the  freight  rate  from  [300]  the 
western  Washington  mills  and  the  freight  rate 
from  the  Oswego  mill  at  a  point  just  the  other 
side  of  Vancouver,  Washington.  We  had  a  61/^ 
cent  rate  into  Vancouver,  Washington;  beyond 
Vancouver  our  rate  was  8I/2  cents  in  June,  1916. 
We  had  an  8%  cent  rate  as  far  north  as  Seattle 
and  Tacoma.  The  rate  at  all  points  in  western 
Washington  south  of  Olympia  and  including  Olym- 
pia  to  a  point  just  outside  of  Vancouver  was  the 
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same    from    the    western    Washington    mills    and 
from  our  mill,  and  we  were  on  an  equal  basis  with 
the  western  Washington  mills   to   Aberdeen   and 
Hoquiam,  a  10  cent  rate.     At  Tacoma  the  west- 
ern Washington  mills  had  a  5  cent  rate  against 
our  81/2  cent  rate  up  to  July  1,  1916.     After  July 
1,  1916  our  rate  became  10  cents  to  Seattle  and 
Tacoma  and  intermediate  points,  taking  in  Aber- 
deen,  Hoquiam    and   the    Grays   Harbor   country. 
The  western  Washington  mills'  rate  to  Olympia 
and  points  south  of  Olympia,  taking  in  Aberdeen, 
Hoquiam,  Centralia,  Vancouver  and  Portland  be- 
came  10   cents.     The   western   Washington   mills* 
rate  to  Seattle  and  Tacoma  was  5  cents.     The  rate 
of  the  eastern  Washington  mills  was  the  same  as 
our  rate  at  Echo,  Hermiston,  Stanfield  and  Pend- 
leton and  points  east  of  Pendleton  on  the  0.  W. 
R.  &  N.  road  to  Huntington.    We  picked  up  the 
Iwrin,  Washington  rate  near  Echo  and  Stanfield 
and  east  of  those  points  our  rates  were  on  a  parity 
with  the  Irwin  mill,  including  points  on  the  Wal- 
lowa, a  line  running  from  LeGrande  to  Enterprise 
and  Joseph.     There  was  no  business  or  market  for 
cement  east  of  Baker.     There  was  no  change  in  the 
freight  rates  from  Portland  east.     On  the  branch 
line  of  the  0.  R.   &  N.  running  south  from  the 
main  line  the  rates  from  BeUingham  and  Concrete 
and  Irwin  and  MetaUne  were  higher  than  the  rates 
from  Oswego.     The  western  Washington  mills  and 
the    [301]    eastern  Washington  miUs  had  the  same 
rate  into  that  country.     On  the  lines  south  from 


vs..  The  United  States  of  America.  335 

(Testimony  of  C.  T.  W.  Hollister.) 
Portland  rates  from  CaKfornia  and  rates  from 
Portland  met  approximately  at  Ashland  near  the 
California  line.  The  road  from  Spokane  to  Port- 
land represented  by  Mr.  Skinner  was  the  S.  P.  &  S. 
This  is  the  same  line  running  from  Portland  to 
Astoria.  The  rate  from  Oswego  to  Astoria  was 
7%  cents  from  Portland  and  2^/4  cents  to  Oswego 
from  Portland,  making  a  10  cent  rate." 

Thereupon  the  defendants  by  their  attorneys,  of- 
fered to  show  the  distance  from  Spokane  to  Port- 
land and  the  distance  from  Portland  to  Astoria 
over  the  S.  P.  &  S.  Railroad,  and  also  to  show  the 
freight  rate  from  the  Oswego  mill  on  the  S.  P.  &  S. 
railroad  to  Salem  and  the  lines  controlled  by  the 
S.  P.  &  S.  as  far  as  Albany,  Corvallis  and  Eugene, 
and  the  distance  from  Portland  to  these  points,  for 
the  piu"pose  of  showing  that  the  rate  which  the 
United  States  wished  the  S.  P.  &  S.  Railroad, 
through  W.  D.  Skinner,  to  put  in  for  the  transpor- 
tation of  cement  from  Irwin  to  Portland,  was  dis- 
criminatory when  compared  with  the  rates  charged 
by  the  same  Railroad  Company  from  the  mill  of 
the  Oregon  Portland  Cement  Company  to  other 
points  on  the  lines  of  the  same  railroad  company, 
but  the  Court  sustained  an  objection  to  the  in- 
troduction of  said  evidence  and  to  this  ruling  of 
the  Court  the  defendants  excepted  and  the  excep- 
tion was  allowed. 

Upon  cross-examination  the  witness  testified: 
*^We  could  ship  to  Ashland  with  a  freight  rate 
within  l^  of  a  cent  of  that  paid  by  the  California 
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mills  from  their  mills  to  Ashland.     North  of  Ash- 
land the  rate  from  the  California  mills  was  higher 

than  the  rate  from  Oswego  until  you  reach  a  cer- 
tain point  and  from  that  point  there  is  a  blanket 
rate  that  covers  every  point  north  of  that  partic- 
ular    [302]     point.     This  rate  was   advantageous 
to  the  California  mills.     Freight  rates  in  the  ter- 
ritory north  of  Ashland  were  in  our  favor  as  com- 
pared   with    the    California    mills.     Freight    rates 
from  the  Oswego  mill  into  central  Oregon,  that  is  to 
say  branch  lines  running  south  from  the  Columbia 
river,  were  in  favor  of  the  Oswego  mill  as  against 
the  Washington  mills.     There  was  a  parity  of  rates 
with   the   Spokane   mills   at  Hermiston,   Stanfield, 
Pendleton  and  east  of  Pendleton  to  Huntington. 
Up  to  the  first  of  July  we  were  on  equality  rates 
with  the  western  Washington  mills  from  a  point 
just  north  of  Vancouver  to  and  including  Olympia, 
Aberdeen  and  Hoquiam  and  had  a  lower  rate  a  little 
way  north  of  Vancouver,  a  few  miles.     After  the 
first  of  July  this  freight  rate  in  this  territory  was 
advanced  from  8%  cents  to  10  cents,  applying  both 
from  Oswego  and  from  the  Washington  mills.     We 
had  the    same   rate   to  Seattle   that   the   western 
Washington    mills    had    to    Portland.     When    the 
raise  was  made  the  raise  was  the   same  for  the 
western  Washington  mills  and  for  the  Oswego  mill. 
After  the  first  of  July  it  cost  10  cents  to  ship  to 
Olympia  or  to  Aberdeen  and  Hoquiam  and  it  cost 
the  western  Washington  mills   the   same   to   ship 
from  their  plants  to  these  points  and  it  cost  the 
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western  Washington  mills  the  same  to  ship  to  Van- 
couver, Washington.    When  the  81/2  cent  rate  was  in 
force  it  was  practically  a  Portland  and  Seattle  rate 
working  both  ways  and  this  was  also  true  of  the  10 
cent  rate.    We  had  a  better  rate  to  Vancouver;  our 
rate  to  Vancouver  was  6%  cents  and  it  continued  at 
this.     The  rate  changed  from  6I/2  cents  to  81/^  cents 
before  the  first  of  July  somewhere  near  Woodland, 
just  outside  of  Vancouver  and  after  the  first  of 
July   the   61/4   cent   rate   changed   to   10   cents   at 
practically  the  same  place.    We  did  not  have  equal 
or     [303]     better  rates  from  a  railroad  standpoint 
than  our  California  or  Washington  competitors  in 
the  entire  state  of  Oregon.     The  California  mills 
loading  out  of  Portland  had  a  10  cent  better  rate 
than  we  had  loading  out  of  Oswego.     Ten  cents 
means  10  cents  a  barrel  not  10  cents  a  hundred; 
it  is  equal  to  2%  cents  a  hundred.     In  all  the  Ore- 
gon  territory  we   had   as   good   or   a   better   rate 
from  a  dollar  and  cents  standpoint  as  any  Califor- 
nia or  Washington  company  from  their  mills,  but 
not  a  better  rate  from  a  railroad  standpoint  and 
considering   mileage.     If   a    contractor   is   hauling 
by  truck  he  figures  distance  very  closely,  but  when 
he  is  paying  freight  upon  cars  he  figures  only  the 
freight  per  ton  which  he  pays.     On  direct   ship- 
ment  by   rail   from   the   producing   point,   leaving 
out  of  consideration  the  2i/>  cent  a  hundred  rate 
from  Oswego  to  Portland,   our  company  enjoyed 
an   equal  or  better  freight   rate   in   the   state   of 
Oregon  by  rail  carriage  over  California  or  Wash- 
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ington  companies  from  their  mills,  and  we  also  had 
a  better  rate  for  Vancouver,  Washington,  and  were 
on  equal  footing  with  the  western  Washington  mills 
in  western  Washington  to  and  including  Olympia, 
Aberdeen  and  Hoquiam.  We  also  had  the  same 
freight  rate  from  Portland  to  Tacoma  and  Seattle 
which  the  western  Washington  mills  had  from 
their  plants  to  Portland  or  Vancouver.  When  I 
said  on  my  direct  examination  that  the  Califor- 
nia mills  had  an  advantage  of  10  cents  a  barrel  in 
freight  rates  as  against  the  Oswego  company,  into 
the  central  Oregon  country,  I  was  speaking  of 
their  rate  from  Portland  as  compared  with  our 
rate  from  Oswego,  as  our  rate  into  central  Oregon 
was  the  rate  out  of  Portland  plus  the  Southern 
Pacific's  charge  from  Oswego  to  Portland.  This 
charge  of  the  Southern  Pacific  was  2^/2  cents  a 
hundred  or  10  cents  a  barrel.  I  think  the  steam 
schooner  rate  from  [304]  California  to  Portland 
was  $1.50  or  $1.75  a  ton;  figuring  roughly  there 
are  five  barrels  of  cement  to  the  ton,  that  would 
be  7%  cents  a  hundred  or  29  cents  a  barrel;  that 
was  the  rate  by  water.  It  cost  the  California  com- 
panies about  12  cents  a  barrel  freight  to  take  their 
cement  from  their  mills  to  the  wharves  in  Cali- 
fornia. In  San  Francisco,  they  had  free  wharfage. 
I  think  this  rate,  12  cents  a  barrel,  covers  the 
entire  labor  charge  in  California  for  taking  cement 
from  the  mills  and  putting  it  into  the  boat  at 
the  wharves.  I  think  it  cost  the  California  com- 
panies 42  cents  a  barrel  to  put  their  cement  into 
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Portland  and  in  Portland  they  had  a  loading 
charge  and  piling  charge  running  at  approximately 
8  or  10  cents  a  barrel  so  the  California  cement 
in  Portland  started  with  a  50  cents  a  barrel  handi- 
cap in  the  matter  of  freight  and  handling.  The 
mill  at  Oswego  was  built  there  to  take  advantage 
of  the  Portland  market  and  we  had  to  bring  our 
Taw  materials  from  Roseburg  and  Dallas  in  ad- 
dition to  paying  the  10  cents  a  barrel  to  get  the 
cement  from  Oswego  to  Portland.  The  cost  of 
transporting  raw  materials  from  the  quarry  to  the 
mill  is  a  part  of  the  cost  of  manufacture.  When 
manufactured  the  California  cement  came  into 
Portland  with  a  charge  of  about  50  cents  against 
it  for  freight  and  handling,  50  cents  a  barrel,  and 
our  cement  came  into  Portland  with  a  charge 
against  it  of  10  cents  a  barrel  for  freight.  When 
I  testified  about  a  zone  on  my  direct  examination 
I  made  a  notation  of  distances  outside  of  this 
imaginary  zone  and  gave  the  total  number  of  barrels 
shipped  outside  the  zone  and  the  total  number  of 
barrels  shipped  inside  the  zone.  I  did  not  make 
any  classification  based  upon  a  line  running 
through  Umatilla  nor  did  I  made  any  classification 
excluding  the  branch  lines  running  south  from  the 
Colmnbia  river.  I  included  in  my  classification 
shipments  [305]  consigned  to  the  S.  P.  &  S.  Ry. 
Company.  These  sales  to  this  railroad  were  made 
through  the  railroad's  purchasing  agent.  I  don't 
know  who  he  was  in  1916;  I  think  it  was  Mr. 
Clark,  the  same  man  who  has  been  on  the  witness 
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stand.  We  billed  to  the  North  Bank  Eailroad  in 
Portland  and  they  took  it  wherever  they  wished 
to.  I  did  not  figure  how  many  tons  of  cement  we 
shipped  into  central  Oregon.  This  classification 
was  made  by  myself.  It  was  an  idea  of  my  own 
for  the  purpose  of  aiding  the  defense  in  this  case. 
Our  total  shipments  between  the  9th  of  June  and 
the  27th  of  October,  1916  was  80738%  barrels  and 
of  that  there  was  shipped  outside  of  the  zone 
which  I  defined  883814  barrels.  42167%  barrels 
were  shipped  to  Portland.  There  were  shipped 
to  towns  outside  of  Portland  within  this  blanket 
zone  29732%  barrels,  so  that  inside  the  zone 
71900%  barrels  were  shipped.  If  the  eastern  limit 
of  that  zone  were  extended  from  the  Deschutes 
river  to  Umatilla  I  cannot  say  what  difference  that 
would  make  in  my  totals.  The  shipments  that  I 
have  testified  to  as  having  been  made  outside  of 
the  zone,  cover  all  the  invoices  which  I  introduced 
here.  In  the  first  part  of  August  I  was  in  Port- 
land and  north;  in  the  latter  part  of  August  I  was 
in  eastern  Oregon,  returning  to  Portland  about 
the  first  of  September.  I  couldn't  say  whether 
I  was  in  Portland  on  the  29th  of  August  or  not. 
I  was  transferred  from  the  manager  of  the  office 
of  the  sales  department  to  a  place  on  the  road  the 
latter  part  of  July  or  the  first  of  August  at  my 
own  request.  At  aU  times  I  had  unlimited  dis- 
cretion to  decide  things  on  my  own  judgment.  In 
August  and  September  I  did  not  have  entire  dis- 
cretion as  to  the  sales  policy  of  the  Company;  I 
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would  consult  with  Mr.  J.  E.  Moore  and  after  I 
was  transferred  to  the  road  I  reported  to  [306] 
Mr.  J.  E.  Moore.  I  heard  of  the  racket  going 
on  in  the  Board  of  Directors  during  June,  July 
and  August.  I  did  not  know  anything  about  the 
nature  of  the  charges  that  were  being  made.  I 
cannot  tell  you  definitely  when  I  learned  about 
them.  I  think  I  heard  of  the  telegram  sent  by 
J.  E.  Moore  to  Clark  Moore  at  Denver  dated  Au- 
gust 29,  1916  which  has  been  offered  in  evidence, 
but  heard  of  it  afterwards.  I  doubt  if  I  heard 
of  it  at  the  time;  I  possibly  heard  at  that  time  or 
about  that  time  that  some  complaint  was  made  be- 
cause our  company  was  not  selling  in  Washington, 
I  didn't  know  much  about  it,  however.  It  was  not 
my  business  to  establish  an  agency  at  Vancouver 
or  was  such  matter  within  my  discretion.  I 
couldn't  tell  you  who  had  the  discretion  to  do 
this.  The  price  list  published  by  the  Golden  Oate 
Cement  Company,  offered  in  evidence  by  me,  does 
not  show  prices  Enterprise  and  Prineville,  Oregon. 
I  worked  out  that  price  on  the  $2.30  basis  Port- 
land. There  was  no  rail  line  running  into  Prine- 
ville in  1916.  In  giving  the  price  at  Prineville  I 
based  it  on  f.  o.  b.  Redmond  and  the  haul  across 
in  trucks  to  Prineville.  I  did  testify  that  I  cut 
our  competitors'  prices  at  both  Prineville  and  Red- 
mond and  I  worked  out  our  competitors'  price 
on  the  basis  of  our  competitors'  price  at  Portland 
plus  freight.  I  made  the  memorandum  from  which 
I  was  testifying  two  or  three  weeks  ago.     The  sale 
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about  which  I  was  testifying  was  made  June  23, 
1916,  invoice  number  13.  I  made  this  up  within 
the  last  two  or  three  weeks  to  use  upon  this  trial; 
it  was  my  own  idea  entirely.  The  red  figures  un- 
der the  name  I  put  on  to  show  where  Culver  was 
located;  it  means  117  miles  east  of  the  junction  of 
the  Deschutes  and  Columbia  rivers.  It  says  south- 
east yes  it  is  south,  it  is  117  miles  down  the 
Bend  branch."     [307] 

Thereupon  the  memorandum  from  which  the  wit- 
ness had  been  testifying  was  introduced  in  evidence 
by  the  United  States,  marked  Plaintiff's  Exhibit 
155.  I  made  a  memorandum  of  the  competitors' 
prices  on  practically  all  of  these  invoices.  I  did 
not  say  anything  about  competitors'  prices  to  the 
Spokane,  Portland  &  Seattle  Railroad.  I  didn't 
make  any  memorandum  about  that  but  showed 
only  the  net  price.  I  made  no  memorandum  show- 
ing competitors'  prices  at  Dayton,  Washington;  I 
naade  no  memorandum  showing  competitors'  prices 
from  the  "Washington  mills  at  Aberdeen,  Hoquiam 
or  Chehalis.  I  testified  that  in  the  southwestern 
Washington  territory  at  that  time  the  Washington 
mills  had  a  sack  allowance  of  7^4  cents.  Examin- 
ing Defendants'  Exhibit  25  that  is  dated  June  19, 
1916,  early  in  the  year  1916  they  had  a  10  cent 
sack  allowance;  the  latter  part  of  the  year  they 
had  a  71/^  cent  sack  allowance.  The  10  cent  sack 
allowance  of  the  Washington  mills  covered  Van- 
couver, Washington.  I  cannot  say  about  Ridge- 
field  or  Woodland  or  Kalama.     At  Kelso  the  7^2 
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cent  sack  allowance  applied  the  latter  part  of  the 
year  1916;  the  first  part  of  the  year  it  was  10  cents 
there.  When  I  said  latter  part  of  the  year  I 
meant  along  about  August  and  September  when 
they  went  to  a  71/2  cent  sack  allowance.  I  judge 
it  was  the  same  at  Castle  Rock.  I  met  Clark  M. 
Moore  in  Portland  at  the  Hotel  a  little  after  the 
middle  of  April,  1916,  and  he  reinstated  me  in  the 
sales  department.  About  the  first  of  April,  1916 
I  was  ordered  to  report  to  Mr.  Newlands  by  Aman 
Moore,  and  did  so  and  went  to  work  under  Mr. 
Newlands'  direction  in  the  operating  department. 
No  explanation  was  made  to  me  about  my  transfer 
at  that  time.  Yes,  Aman  Moore  told  me  that  Mr. 
Butchart  didn't  want  me  in  the  sales  department. 
I  don't  remember  [308]  that  Mr.  Newlands  made 
any  explanation;  I  did  not  ask  him  about  it.  I 
don't  remember  that  I  asked  any  questions;  I 
had  no  curiosity  why  my  services  in  the  sales 
department  were  not  satisfactory.  I  have  been  a 
salesman  off  and  on  for  about  twenty-five  years. 
I  asked  Aman  Moore  why  my  services  in  the  sales 
department  were  not  satisfactory  and  he  wouldn't 
tell  me.  I  took  an  order  from  Walther-Williams 
at  The  Dalles  in  March.  There  is  some  question 
whether  I  took  an  order  from  Kleinschmidt.  I 
have  never  been  able  to  work  that  out  satisfac- 
torily. I  am  unable  to  say  definitely  whether  I 
took  the  order  from  Kleinschmidt  or  not;  I  don't 
remember  taking  any  orders  on  that  trip  in  March, 
1916  except  the  order  from  Walther-Williams.     I 
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was  a  witness  upon  the  former  trial  of  this  case. 
If  the  record  shows  that  upon  the  former  trial  of 
this  case  I  testified  that  upon  this  trip  to  eastern 
Oregon  in  March,  1916,  I  didn't  solicit  or  obtain 
orders  for  cement  I  must  have  so  testified.  I 
didn't  see  Mr.  Crawford  in  Walla  Walla  at  that 
time  or  on  that  trip.  I  expected  to  see  him  at 
Pendleton  but  I  think  Mr.  J.  M.  Crawford  was 
away.  I  recognize  the  writing  which  is  shown 
to  me ;  it  is  in  my  handwriting.  The  last  paragraph 
of  the  letter  contains  advance  information  but  I 
didn't  go,  changed  my  mind  after  I  wrote  that 
letter.  I  think  Mr.  Crawford  was  away;  I  am  not 
positive.  He  has  a  brother-in-law  in  Pendleton. 
I  saw  a  salesman  of  the  International  Portland 
Cement  Company  while  on  that  trip.  His  name  is 
Clarence  R.  Smith.  This  letter  which  you  show  me 
is  in  my  handwriting.  In  it  I  say  'I  then  saw  Mr. 
Kleinschmidt  and  have  taken  his  order  for  one  car, 
his  order  herewith.'  I  have  never  been  able  to 
find  a  copy  of  his  order.  I  should  not  say  whether 
I  took  it  or  not.  When  I  wrote  it  I  wrote  the 
truth,  I  think,  [309]  and  was  speaking  the  truth, 
but  I  cannot  remember  the  incident  at  all." 

Thereupon  three  pages  of  the  letter  dated  "La 
Grande,  Oregon  3/8/16"  produced  by  the  Govern- 
ment of  the  United  States  with  also  memorandum 
written  at  Baker,  9th,  were  offered  in  evidence 
marked  Plaintiff's  Exhibit  156  and  read  to  the 
jury. 
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"I  don't  doubt  now  that  I  took  the  order  men- 
tioned in  those  letters. ' ' 

Thereupon  the  witness  identified  a  further  letter 
dated  Pendleton,  March  3,  1916,  as  having  been 
written  by  him  and  the  same  was  introduced  in  evi- 
dence marked  Plaintiff's  Exhibit  158  and  read  to 
the  jury. 

''I  do  not  remember  taking  this  order  for  a  car 
of  cement  from  the  Oregon  Lumber  yard.  Upon 
the  trip  made  in  March  I  took  an  order  from 
Walther- Williams  at  The  Dalles  for  a  carload  of 
cement.  The  Oregon  Lumber  Company  at  Pendle- 
ton is  not  the  same  as  the  Tum-A-Lum  Lumber 
Company  at  Walla  Walla,  Washington.  Some 
parties  connected  with  the  Tum-A-Lum  owned  the 
Oregon  Lumber  Company  at  Pendleton.  Mr.  J.  M. 
Crawford  and  his  brother-in-law,  Mr.  Cox  and  pos- 
sibly one  other  member  of  the  Tum-A-Lum  Lumber 
Company  owned  the  Oregon  Lumber  Company. 
After  I  returned  from  Pendleton  on  the  trip  in 
March,  1916,  I  was  relieved  from  the  sales  depart- 
ment. I  don't  remember  very  distinctly  what  Mr. 
Aman  Moore  said  but  something  to  the  effect  that 
Mr.  Butchart  requested  that  I  should  leave  the  sales 
department.  My  attention  is  called  to  the  Plain- 
tiff's Exhibit  97.  No  explanation  of  that  situation 
was  made  to  me  at  that  time  to  my  knowledge.  I 
cannot  say  what  I  had  been  doing  that  I  ought  not 
to  have  done  in  Walla  Walla,  Washington,  Baker, 
LaGrande  and  Pendleton,  Oregon.  Mr.  Clark  M. 
Moore  did  not  make  any  explanation  when  I  was 
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transferred  [310]  back  into  the  sales  depart- 
ment. I  diaii't  ask  any  explanation;  I  was  glad  to 
go  back.  I  identify  Plaintiff's  Exhibit  145.  I 
wrote  that  letter  and  made  the  pencil  memorandum 
in  the  corner.  It  was  written  May  4,  1916,  after  I 
was  transferred  back  into  the  sales  department  and 
addressed  to  the  Auburn  Furniture  &  Hardware 
Company,  Auburn,  Washington.  This  letter  was 
iv^ritten  after  Mr.  Clark  Moore  became  sales  man- 
ager. I  don't  know  of  any  different  instructions 
being  given  by  Mr.  Clark  Moore  than  those  which  I 
had  received  from  Mr.  Aman  Moore  with  respect  to 
selling  cement  of  the  Oregon  company.  Each 
cement  company  can  learn  quite  readily  the  prices 
made  by  any  competing  company.  I  will  not  admit 
that  they  sent  their  price  lists  to  each  other  but  we 
pick  them  up.  I  never  personally  received  any 
price  lists  from  any  of  our  competitors.  If  I  said 
that  competitors  sent  to  other  cement  companies 
their  price  lists  then  I  was  mistaken.  There  is 
no  difficulty  about  finding  out  prices  of  competitors 
and  I  think  it  entirely  proper  for  a  cement  company 
to  write  to  its  competitors  and  ask  the  prices  they 
were  quoting.  I  cannot  say  whether  that  is  the  prac- 
tice or  not  but  it  is  perfectly  proper.  I  put  in  the 
evidence  yesterday  the  price  list  of  the  California 
Company  which  sells  Golden  Gate  cement.  This  is 
the  Pacific  Portland  Cement  Company.  I  got  this 
price  list  from  this  company;  I  asked  for  it.  The 
pencil  memorandum  on  Plaintiff's  Exhibit  145,  to 
which  my  attention  is  called,  was  made  by  me  and 


vs.  Th&  United  States  of  America.  347 

(Testimony  of  C.  T.  W.  Hollister.) 
was  addressed  to  Mr.  Clark  M.  Moore.  I  thought 
possibly  through  a  friend  the  Washington  company 
desired  to  ascertain  what  our  policy  would  be  and 
what  our  prices  would  be,  etc.  From  a  selling  stand- 
point I  don't  go  on  the  quotation  blank,  I  like  to 
see  an  invoice.  When  our  company  first  started 
we  threw  quotation  blanks  out  every  [311]  thirty 
days  or  six  weeks.  I  don't  care  anything  about  a 
quotation  blank.  What  I  wish  to  see  is  an  invoice 
and  I  get  that  through  a  friend.  I  remember  the 
telegram  sent  by  J.  E.  Moore  to  his  brother  on  the 
29th  day  of  August,  Plaintiff's  Exhibit  134.  I 
don't  know  whether  I  really  knew  of  that  telegram 
at  the  time  or  before  that;  I  don't  remember.  If 
the  testimony  shows  that  upon  the  former  trial  of 
this  case  I  testified  that  I  remembered  the  telegram 
and  that  I  must  have  ..seen  it  I  testified  as  the 
testimony  so  shows  and  I  say  now  that  in  all  prob- 
ability when  I  went  to  Washington  on  the  second 
trip  I  had  seen  that  telegram,  but  I  am  hazy  on 
that  question.  The  second  trip  to  Washington  was 
made  I  think  upon  instructions  of  Mr.  Clark  M. 
Moore.  I  think  there  is  a  letter  on  record  here  but 
I  cannot  tell  you  the  date  of  it.  I  think  I  made 
the  sale  to  Esterday  about  which  I  testified  in  Sep- 
tember. I  cannot  say  where  I  made  the  sale.  I 
called  on  Mr.  Esterday  a  number  of  times  at  his 
office  in  Portland.  I  had  not  been  able  to  sell  to 
him  prior  to  that  sale.  I  am  not  sure  that  I  made 
sales  on  my  first  trip  into  Washington  in  August. 
I  gave  Lebo  a  commission  of  10  cents  a  barrel  on 
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the  sale  which  was  made  at  Elm.  I  cannot  tell 
when  this  commission  was  paid;  I  don't  know. 
There  was  a  controversy  between  Lebo  and  our  com- 
pany about  this  commission.  It  was  passed  up  to 
me  and  I  decided  that  we  should  give  him  a  com- 
mission. I  cannot  say  whether  the  company  ob- 
jected to  paying  the  commission  or  not.  When  I 
went  into  Washington  I  cannot  tell  you  whether  I 
took  the  communications  that  had  come  into  the 
office  from  various  points  in  Washington.  I  did 
not  go  to  Seattle  or  Tacoma;  I  went  to  Aberdeen. 
I  cannot  remember  that  I  called  upon  the  Aber- 
deen Manufacturing  Company.  I  went  to  Cen- 
tralia;  I  do  not  recall  calling  upon  [312]  the 
city  purchasing  agent  at  Centralia.  I  don't  remem- 
ber Mr.  J.  Hughes  at  Centralia.  I  went  to  Chehalis ; 
I  did  not  call  on  the  Chehalis  Brick  &  Tile  Com- 
pany to  my  knowledge.  I  went  to  Olympia ;  I  called 
on  the  Olympia  Hardware  Company,  I  think  on  my 
first  trip.  If  Exhibit  136,  letter  from  J.  E.  Moore 
to  Clark  M.  Moore  refers  to  my  trip  into  Washing- 
ton and  says  that  I  made  no  sales  on  this  trip,  the 
statement  is  true." 

Upon  redirect  examination  the  witness  testified: 
"Sales  to  the  S.  P.  &  S.  were  included  in  the 
cement  shipped  outside  of  the  zone  delivered  at  the 
depot  here  but  billed  to  destination.  We  would 
make  out  the  shipping  receipt  and  the  bill  of  lad- 
ing to  the  point  in  Washington  for  which  it  was 
destined.  Schooner  rates  on  cement  from  San 
Francisco  to  Portland  are  not  published;  I  do  not 
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know  what  the  schooner  rates  are.  The  figures 
which  I  gave  were  from  hearsay.  The  steam 
schooners  gave  them  special  rates.  The  published 
rate  from  San  Francisco  to  Portland  was  71/2  cents 
a  hundred  including  unloading  cement  from  cars 
over  the  wharf  into  the  steamer  at  San  Francisco, 
transporting  from  San  Francisco  or  Bay  points  to 
Portland,  unloading  the  steamer  at  Portland  and 
placing  and  piling  cement  on  the  dock  and  free 
dockage  for  five  or  six  days  or  over.  Where  a 
shipment  was  made  to  Corvallis  or  interior  points 
the  rate  includes  loading  on  the  cars.  All  orders 
given  by  the  Tum-A-Lum  Lumber  Company  were 
received  directly  from  Walla  Walla.  Orders  from 
tEe  Oregon  Liunber  Company  are  received  from 
the  Oregon  lumber  yard  at  Pendleton.  Invoices  for 
shipments  to  the  Tum-A-Lum  Company  are  for- 
warded to  Walla  Walla  and  payment  made  from 
there.  Invoices  for  goods  shipped  to  the  Oregon 
Lumber  Company  at  Pendleton  are  sent  [313]  to 
Pendleton  and  payments  are  made  from  that  point. 
Examining  again  the  Government's  Exhibit  156,  the 
letter  from  me  written  from  the  Geiser  Grand  Hotel 
at  Baker,  Oregon,  March  9th  with  reference  to  the 
Kleinschmidt  order,  these  letters  are  new  to  me; 
they  are  in  my  handwriting  but  I  have  no  recollec- 
tion at  all  of  being  in  our  files.  I  have  never  been 
able  to  find  the  order  from  Kleinschmidt  Hardware 
Company  in  our  files.  I  don't  know  who  received 
the  letter  in  Portland.  Aman  Moore  had  private 
files   in  the   office   in   which  he   put   certain   corre- 
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spondence.  I  have  no  recollection  of  seeing  this 
letter  while  I  was  in  the  cement  office  nor  of  seeing 
the  order.  Examining  the  Government's  Exhibit 
157,  letter  from  La  Grande,  Oregon,  dated  March 
8,  1916,  referring  to  an  order  from  Kivette,  I  don't 
remember  anything  about  this  letter  or  seeing  it  in 
the  files.  I  don't  remember  seeing  any  order  from 
Kivette  in  the  files.  I  did  not  make  any  list  of 
papers  taken  by  the  Government  from  the  files  of 
the  Oregon  Portland  Cement  Company.  I  cannot 
tell  whether  any  such  list  was  made.  Referring  to 
Government's  Exhibit  158,  a  letter  from  Pendleton 
dated  March  3,  1916,  referring  to  order  of  the  Ore- 
gon Lumber  yard,  I  don't  recall  this  letter  and  I 
don't  remember  the  order.  These  letters  are  ad- 
dressed to  Oswego.  The  Cement  Company  first 
opened  its  office  in  Portland  during  the  latter  part 
of  May,  1916.  I  don't  know  who  moved  the  files  in. 
I  had  something  to  do  with  the  organization  of  the 
new  sales  office.  I  don't  know  whether  any  effort 
was  made  to  go  through  the  sales  files  at  that  time. 
I  never  received  from  Mr.  Clark  M.  Moore  any  in- 
structions limiting  me  to  the  territory  in  which  I 
should  sell  cement.  I  never  received  from  Mr. 
Clark  M.  Moore  any  instructions  with  reference  to 
my  quoting  higher  [314]  prices  than  competitors 
quoted  in  certain  territory  or  any  instructions 
confining  me  in  my  quotations  to  prices  quoted  by 
my  competitors.  I  said  that  I  do  not  go  on  quota- 
tions, that  I  want  an  invoice.  The  general  quota- 
tion list  is  not  followed  by  salesmen  closely.     In- 
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formation  given  by  one  cement  company  to  another 
does  not  contain  cut  prices  but  the  list  prices.  In 
making  sales  I  do  not  follow  our  general  quotations. 
I  think  I  first  met  Mr.  Butchart  in  1917.  I  don't 
recall  meeting  him  in  1916  at  all.  Mr.  Butchart 
ias  never  issued  an  order  or  suggestion  to  me  re- 
garding sales.  I  never  received  any  letters  from 
Mr.  Butchart  or  the  Oregon  Portland  Cement  Com- 
pany with  reference  to  limiting  the  territory  in 
which  I  should  sell  or  the  prices  at  which  I  should 
sell  or  anything  of  that  kind.  I  am  familiar  with 
the  situation  in  Portland  and  Oswego  in  the  spring 
and  summer  of  1916  with  regard  to  the  car  pupply. 
We  had  trouble  in  obtaining  cars  for  loading  out 
-our  material,  were  compelled  to  load  on  barges  and 
trucks  and  transfer  cement  to  Portland.  We  loaded 
out  a  number  of  barges  and  to  do  this  had  to  truck 
"the  cement  from  the  mill  to  the  water  front.  We 
had  no  physical  connection  at  that  tiiiie  between  the 
mill  and  the  water  front  so  we  loaded  our  cement 
at  the  mill  on  carts  and  hauled  it  to  the  water 
front,  loaded  it  on  barges,  brought  the  barges  into 
Portland  and  unloaded  them  at  the  wharves.  I 
continuously  made  verbal  requests  upon  the  rail- 
road people  for  car  services  and  the  Company  made 
requests  in  writing.  I  made  my  verbal  requests  to 
the  traffic  department  or  the  operating  department 
of  the  Southern  Pacific  and  also  tried  to  get  cars 
from  the  S.  P.  &  S.  and  tried  to  get  cars  through 
the  Portland  yards  for  delivery  to  the  Southern  Pa- 
cific.    One   carrier   would   hesitate    to     [315]     de- 
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liver  cars  to  another  on  account  of  the  cars  disap- 
pearing. This  same  condition  existed  between  the 
0.  W.  R.  &  N.  and  the  Southern  Pacific.  This  car 
shortage  condition  has  always  existed  since  we  have 
been  running  at  Oswego.  We  hauled  cement  into 
Portland  in  open  cars  and  bought  tarpaulins  to 
cover  the  cement  to  protect  it  against  the  elements. 
We  hauled  cement  in  auto  trucks  in  order  to  get  our 
cement  on  the  market,  due  to  the  car  shortage.  On 
the  main  line  of  the  O.  W.  R.  &  N.  we  were  on  equal 
basis  so  far  as  freight  rates  were  concerned  with 
Irwin  from  Stanfield  east  to  Huntington.  Our 
tariff  didn't  apply  to  Union  but  only  to  Union 
Junction.  The  Irwin  tariff  applied  to  Union,  but  we 
had  to  pay  switching  from  Union  Junction  to  Union. 
Also  from  Pendleton  running  north  from  Spokane 
our  rate  was  2  cents  higher  to  the  state  line  ot*  to 
Walla  Walla  than  the  rate  of  the  Irwin  mill.  On 
the  branch  line  running  out  from  La  Grande  to 
Enterprise  our  rates  were  the  same  as  the  Irwin 
mill.  There  is  also  a  little  line  out  of  Pendleton 
to  Pilot  Rock  and  we  had  the  same  rates  on  this 
line  as  the  Irwin  mill  had." 

On  recross-examination  the  witness  testified: 
^'I  cannot  recall  now  what  orders  we  refused  to 
ship  into  Washington  because  we  had  no  cars  in 
which  to  ship.  I  didn't  make  any  tabulation  of  it 
because  I  didn't  think  of  it.  I  cannot  say  that  this 
same  point  was  raised  on  the  last  trial.  At  this 
time  I  cannot  recall  any  order  that  our  company 
rejected  in  1916  prior  to  the  date  of  the  indictment 
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because  we  couldn't  get  cars.  The  general  quota- 
tion list  sent  out  by  a  cement  company  is  not  fol- 
lowed closely  by  its  salesmen.  In  my  testimony  re- 
garding cuts  on  our  published  quotation  list,  cuts 
under  the  California  companies'  [316]  prices,  I 
base  these  cuts  upon  the  published  quotation  list.  I 
do  not  know  what  the  salesmen  for  those  companies 
were  quoting  at  those  places.  The  letters  from 
Baker,  La  Grande  and  Pendleton  in  March,  1916, 
which  have  been  shown  to  me  are  in  my  handwrit- 
ing. I  wrote  them  I  should  judge  on  or  about  the 
dates  they  bear.  I  cannot  say  that  they  were  writ- 
ten from  the  places  shown  upon  the  letters  or  shown 
by  the  letter-heads.  Sometimes  I  took  a  letter-head 
at  one  place  and  would  write  the  letter  at  some 
other  place.  There  has  been  no  forgery  or  altera- 
tion or  tampering  with  the  letters  that  I  know  of ;  I 
wrote  the  letters  and  I  don't  see  any  alterations  on 
them. ' ' 

Upon  redirect  examination  the  witness  testified: 

"I  cannot  tell  anything  about  what  was  in  the 

balance  of  the  letter  which  is   incomplete.     I   am 

identifying  only  that  part  which  is  shown  to  me 

and  which  is  in  my  handwriting." 

Testimony  of  F.  W.  Erlin,  for  Defendants. 

Thereupon  F.  W.  ERLIN,  called  as  a  witness  on 
behalf  of  the  defendants,  testified  as  follows: 

''I  know  R.  P.  Butchart  and  have  known  him 
from  8  to  10  years.  I  did  not  have  any  agreement 
or  understanding  with  Mr.  Butchart  in  the  winter 
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of  1916  or  the  spring  of  1916  or  any  other  time  in 
California  or  at  any  other  place  in  regard  to  where 
the  product  of  the  Oregon  Portland  Cement  Com- 
pany's mills  should  be  sold  or  in  regard  to  where 
the  product  of  our  mill  should  be  sold;  I  mean  by 
that  the  tereritory  in  which  it  should  be  sold. 
Neither  at  that  time  nor  at  any  other  time  did  I 
have  any  understanding  or  agreement  with  Mr. 
R.  P.  Butchart  in  regard  to  the  prices  at  which 
the  product  of  the  Oregon  Portland  Cement  Com- 
pany should  be  sold  or  the  prices  at  which  the 
product  of  our     [317]     mill  should  be  sold." 

Upon  cross-examination  the  witness  testified: 
*'At  no  time  did  I  have  any  understanding  with 
anyone  about  the  price  at  which  I  should  sell  our 
cement.  I  wrote  the  letter  addressed  to  the  Port- 
land office  which  has  been  offered  in  evidence  in- 
quiring about  whether  they  should  quote  Belling- 
ham  $2.40  in  which  I  said  that  inasmuch  as  I  under- 
stood that  the  Washington  price  at  Bellingham  was 
$2.30  it  was  quite  in  order  for  our  Portland  office 
to  quote  $2.40  at  Bellingham." 

Testimony  of  R.  P.  Butchart,  for  Defendants. 

Thereupon  P.  P.  BUTCHART,  one  of  the  de- 
fendants, called  as  a  witness,  testified  on  behalf  of 
the  defendants  as  follows: 

' '  Q.  Mr.  Butchart,  you  are  one  of  the  defendants  ? 
A.  Yes,  sir.  Q.  Now,  Mr.  Butchart,  Mr.  Aman 
Moore  testified  in  this  case  regarding  certain  con- 
versations which  he  had  with  you,     or    which    he 
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claims  to  have  had  with  you  in  April,  1916,  between 
the  dates — he  doesn  't  identify  the  dates  accurately — 
April  10th,  11th,  12th,  13th  and  14th,  at  the  time 
that  you  came  here  from  California,  and  in  his 
testimony  he  says  this:  'He — speaking  of  your- 
self— 'arrived  April  11th  following.  Q.  April  11th, 
following  that?  A.  Yes,  sir.  Q.  And  upon  his  ar- 
rival or  shortly  after,  did  you  have  any  discussion 
with  Mr.  Butchart  as  to  the  reason  why  he  was  dis- 
pleased with  Mr.  Hollister  soliciting  business  for  the 
Oregon  Portland  Cement  Company?'  He  answered 
*Yes.'  I  wish  you  would  tell  the  jury  whether  you 
had  any  discussion  during  that  period,  in  Portland 
or  Oswego,  or  anywhere,  with  Mr.  Aman  Moore,  in 
regard  to  why  you  were  displeased  with  Mr.  Hol- 
lister soliciting  business  for  the  Oregon  Portland 
Cement  Company?  A.  No,  sir.  Q.  He  further  tes- 
tified [318]  as  follows:  'What,  if  anything  did 
he  say  to  you  on  that  subject?  A.  Why,  he  said 
they  had  had  a  meeting  in  San  Francisco  during  the 
week  of  March  17th  to  25th ;  the  Washington  manu- 
facturers were  present,  and  the  California  manu- 
facturers, and  they  had  agreed  to  limit  the  terri- 
tory of  the  Oregon  Company.  They  were  not  to 
ship  east  of  Central  Oregon;  they  were  to  ship 
into. Central  Oregon,  but  not  east  of  Umatilla.'  I 
will  ask  you  to  state  whether  you  had  any  conversa- 
tion of  that  character  with  Aman  Moore  at  that 
time,  or  at  any  time,  in  Portland  or  Oswego,  or  else- 
where? A.  No,  sir.  Q.  He  further  testified  as 
follows:    'What  is  the  fact,  Mr.  Moore,  as  to  wheth- 
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er  anything  was  said  at  that  time  about  any  repre- 
sentation or  statement  that  may  have  been  made  in 
San  Francisco  to  Mr.  Butchart,  by  the  Washington 
cement  makers,  as  to  what  Hollister  had  been 
doing r  His  answer  is:  'Mr.  Rogers,  of  the  Spo- 
kane, or  Metalline  Falls  Company,  had  made  a 
bitter  protest  to  Mr.  Hollister  invading  the  Spo- 
kane territory  by  quoting  Walla  Walla,  Pendleton 
and  Baker,  in  other  words,  beyond  Umatilla,  the 
point  where  the  Oregon  people  were  to  participate, 
and  that  I  had  committed  the  great  offense  of  hav- 
ing the  freight  rates  reduced  so  we  could  ship  in 
there. '  I  would  like  you  to  state  whether  you  mado 
that  statement  or  used  any  language  of  that  char- 
acter? A.  No.  Q.  At  that  time  or  that  place,  or 
elsewhere,  then  or  any  other  time?  A.  None  what- 
ever. Q.  He  further  testified  as  follows:  'Did  Mr. 
Butchart  make  any  further  explanation  to  you  why 
he  didn't  want  Mr.  Hollister  to  solicit  business  for 
the  company  at  that  time?  A.  Why  I  was  solicit- 
ing business  for  the  company.  It  was  only  in  that 
particular  territory  where  he  had  been  soliciting 
business;  in  territory  outside  of  where  the  Oregon 
Company  was  to  do  business.'  [319]  Now  did  you 
make  that  statement  or  any  statement  of  that  char- 
acter to  Mr.  Aman  Moore,  during  that  time,  at  Port- 
land, or  Oswego,  or  any  other  time,  or  elsewhere? 
A.  No.  Q.  On  his  cross-examination,  as  I  recall, 
Mr.  Butchart — I  haven't  that  here — he  testified  in 
substance  as  follows:  that  you  told  him  in  one  of 
these  interviews  which  you  had  with  him,  either  in 
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Portland,  Oregon,  or  at  Oswego,  between  the  lOth 
of  April  and  the  14th  day  of  April,  both  dates  In- 
clusive, no  one  being  present  except  yourself  and 
himself,  that  you  had  made  an  agreement  with  the 
Oalifornia  cement  manufacturers  and  the  Washing- 
ton cement  manufacturers,  or  some  of  them,  to  the 
effect  that  the  product  of  the  Oregon  Portland 
Cement  Company's  mill  in  Oswego  should  be  sold 
only  within  a  territory  limited  by  the  Columbia 
River  on  the  north  by  a  line  drawn  either  through 
the  Deschutes  or  Umatilla  on  the  east,  and  by  a 
line  on  the  south  drawn  somewhere  between  Drain 
and  Roseburg;  or,  we  will  say,  as  far  south  as 
Roseburg.  I  will  ask  you  to  state  to  the  jury 
whether  you  at  that  time  or  place,  or  at  any  of 
those  times  or  places,  or  at  any  other  time  or  place, 
made  any  such  statement  to  Mr.  Moore?  A.  Never. 
Q.  Are  you  personally  acquainted  with  Mr.  Rogers 
of  the  Metalline  Falls  Company?  A.  No,  I 
wouldn't  know  Mr.  Rogers,  to  see  him.  I  have 
heard  of  Mr.  Rogers.  I  wouldn't  know  him.  I 
have  no  recollection  of  meeting  him." 

Testimony  of  L.  C.  Newlands,  for  Defendants. 

Thereupon  L.  C.  NEWLANDS,  called  as  a  wit- 
ness on  behalf  of  the  defendants,  testified  as  follows: 

''I  was  superintendent  of  the  Oregon  Portland 
Cement  Company  at  Oswego  in  1916;  am  not  at 
present.  I  first  became  superintendent  about  the 
23d  of  December,  1915,  and  took  office  on  the  first 
of  January,  1916.    Raw  material  for     [320]     this 
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plant  must  be  hauled  a  long  distance,  a  much  longer 
distance  than  is  ordinary  with  most  cement  plants. 
The  lime  rock  comes  from  Roseburg  or  near  Rose- 
burg  and  the  cement  rock  from  near  Dallas,  Ore- 
gon.    The  haul  from  Roseburg  is  about  200  miles 
and  from  Dallas  is  about  65  miles.     The  cost  in 
cents  per  barrel  ranged  from  22  cents  to  26  cents 
per  barrel  of  manufactured  cement.     It  takes  from 
600  to  612  pounds  of  the  mixture  of  lime  rock  and 
cement  rock  to  manufacture  a  barrel  of  cement. 
Beside  the  lime  rock  and  cement  rock  we  use  fuel 
oil  for  burning  and  later  add  three  or  four  per  cent 
of  gypsum  to  the  finished  cement,  in  grinding.    The 
freight  rate  on  the  raw  material,  the  lime  rock  from 
Roseburg  and  the  cement  rock  from  Dallas,  cost  us 
from  22  to  26  cents  a  barrel,  the  variation  being  due 
to  the  various  proportions  in  which  the  two   are 
mixed.     The  fuel  at  that  time  cost  19  to  20  cents  a 
barrel.     I  have  calculated  accurately  the   cost   of 
cement  at  our  plant  in  Oswego,  Oregon,  when  ready 
for  market.     The  cost  of  cement  cannot  be  figured 
over  a  short  period.     It  is  unfair  to  take  the  cost 
for  one  month   for  you  might  have   a  very  good 
run  one  month  and  the  next  month  to  shut  down 
for  an  extended  period  of  time  or  you  might  have  a 
break  down  which  would  increase  your  cost.     I  have 
figured  the  cost  for  the  operation  of  our  plant  from 
June  1st  to  November  30th,  1916,  November  30th 
being  the  end  of  our  fiscal  year.     My  estimates  are 
based  on  the  actual  cost  to  us  of  manufacturing  and 
enter  into  our  balance  sheet,  and  have  been  passed 
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on  by  the  Internal  Revenue  Department  in  our  esti- 
mate of  taxes,  etc.  The  total  cost  per  barrel  was  ap- 
proximately $1.75,  $1.75  and  a  fraction.  I  have  not 
included  in  this  estimate  any  interest  upon  the  cap- 
ital invested  but  the  actual  cost  of  manufacture.  I 
•did  include  depreciation.  [321]  I  have  included 
all  charges  but  made  no  allowance  for  interest  on 
the  investment.  105304  barrels  cost,  without  deple- 
tion or  other  charges  of  that  kind  $1.1886.  To  that 
has  been  added  depletion  at  8  cents  a  barrel ;  that  is 
part  of  the  cost.  By  depletion  I  mean  the  depletion 
of  our  supply  of  raw  material ;  it  is  a  charge  which 
is  allowed  by  the  Internal  Revenue  Department.  I 
have  given  you  the  actual  factory  cost." 

Thereupon  defendants  offered  to  show  by  this 
witness  what  was  the  reasonable  cost  of  putting  up 
this  mill  in  1915  and  1916  and  claimed  that  the  cost 
or  value  of  the  factory  is  a  proper  element  to  take 
into  consideration  in  ascertaining  the  cost  of  the 
manufactured  product.  The  United  States,  by  its 
attorneys  objected  to  the  introduction  of  any  evi- 
dence of  this  character  and  the  court  sustained  the 
objection  and  thereupon  the  defendants  excepted 
and  the  exception  was  allowed. 

"My  attention  has  been  called  to  a  sugff»stion 
from  Mr.  McDonald  that  I  have  given  the  wrong 
figures.  The  net  loss  we  sustained  during  that 
period  June  1st  to  November  30,  1916,  was  14.24 
cents  a  barrel.  I  think  this  is  probably  what  Mr. 
McDonald  meant,  the  difference  between  our  selling 
price  and  the  cost  of  manufacture  to  us.     I  have 
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been  in  the  cement  business  about  14  years,  during 
the  greater  part  of  that  time  in  the  manufacturing 
end  of  it.     There  has  been  no  meeting  of  the  execu- 
tive   committee    of   the    Oregon   Portland    Cement 
Company,  the  committee  provided  for  by  the  by- 
laws as  Mr.  Aman  Moore  testifies.     I  never  received 
any  notice  of  any  meeting  of  the  executive  commit- 
tee.    I  came  to  Portland  on  the  28th  of  December, 
1915.     Mr.  Butchart  was  not  here  at  that  time  and 
was  not  here  from  that  time  until  early  in     [322] 
April,  1916.    During  that  time  he  was  in  Toronto 
and  in  Denver  and  in  Chicago  I  know  for  I  corre- 
sponded with  him.     I  met  him  upon  his   arrival 
here  in  April,  1916,  at  the  Portland  Hotel.     I  met 
Mr.  Butchart  and  his  wife  and  had  breakfast  with 
them.     As  we  left  the  dining  room  Aman  Moore 
was  in  the  lobby  of  the  hotel.  I  was  not  present 
at  any  conversation  had  between  Mr.  Butchart  and 
Mr.   Aman   Moore   at   the  hotel   except   their   first 
greeting.     Mr.  Butchart  came  to  the  factory  either 
the  same  day  or  the  succeeding  day.     Aman  Moore 
was  with  him  in  my  presence  at  the  factory  during 
that   visit.     Aman   Moore   was   at   the   factory   at 
Oswego  when  Mr.   Butchart  came.     Aman  Moore 
was  living  near  the  factory  at  that  time.     Mr.  But- 
chart and  Aman  Moore  had  more  or  less  talk  which 
was  almost  entirely  in  my  presence.     Mr.  Butchart 
was  not  out  of  my  presence  for  more  than  a  min- 
ute during  the  whole  time  he  was  at  the  factory. 
During  that  trip  he  made  but  one  visit  to  the  fac- 
tory.    I  did  not  hear     any     conversation  between 
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Aman  Moore  and  Mr.  Butchart  at  the  factory  in  re- 
gard to  the  appointment  of  Mr.  Clark  Moore  as 
sales  manager.  There  was  no  talk  between  Mr. 
Aman  Moore  and  Mr.  Butchart  in  my  presence  at 
the  factory  in  regard  to  where  the  products  of  the 
mill  should  be  sold.  There  was  no  talk  between 
Aman  Moore  and  Mr.  Butchart  in  regard  to  prices 
which  should  be  charged  for  cement.  There  was 
no  talk  between  Mr.  Butchart  and  Aman  Moore  in 
my  presence  or  within  my  hearing  in  regard  to  any 
agreement  between  Mr.  Butchart  and  the  Washing- 
ton and  California  manufacturers  of  cement  or  any 
of  them.  At  that  time  the  Oregon  Portland  Cement 
Company  did  not  have  any  office  in  the  city  of 
Portland.  This  office  was  established  late  in  May. 
I  went  around  with  Mr.  Butchart  upon  his  visit 
here  in  April  to  look  at  offices  and  see  which  would 
be  suitable.  I  may  have  called  on  Mr.  Butchart 
later  [323]  at  the  Portland  Hotel,  that  is  not 
clear  in  my  mind.  I  did  not  see  him  at  the  Port- 
land Hotel  in  the  presence  of  Aman  Moore  at  any 
other  time  during  that  visit.  I  rather  think  Mr. 
Butchart  was  at  the  meeting  at  which  Clark  M. 
Moore  was  made  sales  manager;  I  am  not  sure.  I 
think  he  left  after  that  meeting  which  was  held  on 
the  14th  of  April.  He  remained  in  Portland  a  very 
short  time  if  at  all,  after  that  meeting.  I  cannot 
state  just  when  he  went  away.  After  that  visit  in 
April  Mr.  Butchart  came  to  Portland  in  June, 
1916,  I  think.  He  was  not  here  more  than  a  day  or 
two  at  most.     There  was  a  meeting  of  the  directors 
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to  be  held  on  tlie  10th  of  June,  1916.  He  was  here 
about  that  time;  I  cannot  say  whether  he  was  here 
on  the  day  the  meeting  was  to  be  held  or  not  for 
the  meeting  was  not  held.  After  that  visit  in  June 
Mr.  Butchart  was  here  for  four  hours  one  evening. 
I  think  that  was  late  in  August.  I  saw  him  in  our 
office  in  the  Wilcox  Building  that  evening.  No  one 
was  there  but  Mr.  Butchart,  Mr.  MacDonald  and 
myself.  I  am  sure  Mr.  Clark  M.  Moore  was  not 
there  and  that  Aman  Moore  was  not  there.  I  do 
not  think  Mr.  Butchart  was  in  Portland  again  until 
the  following  year.  During  the  period  from  Janu- 
ary 1  to  April  1,  1916,  Mr.  Butchart  gave  very  little 
direction  or  control  to  the  business  of  the  Oregon 
Portland  Cement  Company.  I  was  a  director  dur- 
ing that  time.  During  the  period  from  April  14th 
at  which  time  Mr.  Clark  Moore  was  made  sales  man- 
ager, and  June  10th,  Mr.  Butchart  gave  practically 
no  attention  to  the  affairs  of  the  Oregon  Portland 
Cement  Company.  My  own  orders  from  time  to 
time  were  very  few  and  far  between.  I  was  a 
director  and  a  member  of  the  executive  committee 
during  that  period  and  a  member  of  the  executive 
committee  until  it  was  abolished.  From  June  until 
Mr.  Butchart  came  to  Portland  [324]  some  time 
in  August,  when  as  I  have  said  he  was  here  but  a 
few  hours,  he  gave  no  direction  to  the  affairs  of 
the  company.  He  was  in  the  east  at  that  time.  He 
gave  no  direction  from  the  time  he  was  here  the  few 
hours  in  August,  1916  to  the  date  upon  which  this 
indictment   was    found,    October   28,    1916,   to   the 
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affairs  of  the  Company.  Mr.  Butchart  did  nothing" 
about  the  row  between  himself  and  Aman  Moore 
when  it  became  acute.  He  sent  his  proxy  to 
Messrs.  Griffith,  Ainsworth  and  Cookingham  to 
vote  his  stock  at  the  stockholders'  meeting.  When 
the  trouble  began  and  the  directors  came  to  a  dead- 
lock Mr.  Butchart  decided  to  refer  the  whole  matter 
to  the  stockholders  and  issued  a  call  for  the  proxies 
of  the  stockholders  to  be  sent  to  Messrs.  Griffith, 
Ainsworth  and  Cookingham  and  about  the  same 
time  sent  his  own  proxy  to  these  gentlemen.  He 
practically  withdrew  from  the  whole  matter  and 
left  matters  in  the  hands  of  these  gentlemen.  I 
first  learned  that  Clark  M.  Moore  was  to  be  made 
sales  manager  instead  of  Aman  Moore  when  Mr. 
Butchart  arrived  here  in  April,  1916.  Mr.  But- 
chart told  me  of  it.  The  first  that  I  heard  of  the 
claim  made  by  Aman  Moore  that  Mr.  Butchart 
and  Mr.  Clark  Moore  or  one  of  them  had  made 
an  agreement  with  the  Washington  and  California 
cement  manufacturers  or  some  of  them  to  limit  the 
territory  in  which  the  Oregon  Portland  Cement 
Company's  product  should  be  sold  and  to  fix  prices 
at  which  it  should  be  sold  was  on  June  9,  1916,  when 
Aman  Moore  made  the  complaint  in  the  Circuit 
Court.  I  had  had  other  troubles  prior  to  this  time, 
but  this  matter  was  never  brought  before  me  as  a 
member  of  the  executive  committee  nor  was  the 
matter  brought  before  me  as  a  director.  From 
January  1  to  April  1,  1916,  my  relations  with  Aman 
Moore  were  friendly  on  the  surface.     Our  relations 
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became  strained  very  shortly  after  we  started  run- 
ning the  [325]  plant  late  in  May.  Aman  Moore 
made  some  statement  to  Mr.  Butchart  and  others 
in  regard  to  my  conduct  of  the  construction  work 
and  the  operation  and  he  also  had  one  or  two  men 
at  the  plant  who  were  making  private  reports  to 
him  which  I  thought  was  going  beyond  his  author- 
ity. There  was  never  any  question  between  Aman 
Moore  and  myself  in  regard  to  the  sales.  There 
was  another  matter  which  made  trouble  between  us. 
He  was  trying  to  organize  a  paving  company  to  be 
a  subsidiary  company  of  the  cement  company.  He 
wanted  the  cement  company  to  contribute  some 
$25,000  to  the  capital  stock  of  this  paving  company 
and  I  declined  to  do  so  or  to  have  anything  to  do 
with  it  and  would  do  anything  which  I  could  to 
down  it.  There  was  another  difference  between 
Aman  Moore  and  myself  at  that  time  in  regard  to 
some  matter  with  Montague  &  O'Reilly.  This 
matter  was  never  brought  before  the  executive  com- 
mittee. The  Montague  &  O'Reilly  matter  was  in 
reference  to  a  guaranty  that  Mr.  Moore  gave  Mon- 
tague &  O'Reilly.  Aman  Moore  signed  it  for  the 
Company  as  manager  when  he  was  not  the  manager 
and  had  no  authority  to  sign  it.  Our  first  car  of 
cement  was  shipped  on  June  9,  1916.  I  had  no 
authority  over  the  sales  department  until  after  the 
indictment  was  returned.  I  met  Mr.  Clark  M. 
Moore  when  he  came  here  about  April  14th.  I  had 
never  known  him  before.  He  did  not  remain  very 
long  then;  I  cannot  say  how  many  days.     He  re- 
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turned  about  the  time  we  commenced  shipping 
cement  and  remained  at  that  time  approximately  a 
month.  I  cannot  tell  when  he  returned  after  that 
time.  When  Mr.  Butchart  told  me  about  Clark 
Moore  becoming  sales  manager  I  understood  he  was 
to  organize  our  sales  department  but  I  understood 
that  when  the  organization  was  completed  he  would 
hand  it  over  to  somebody  else — I  didn't  know 
whom.  Clark  Moore  [326]  ceased  to  be  sales 
manager  some  time  in  1917,  I  think  in  the  summer. 
I  met  Clark  Moore  very  often  while  he  was  sales 
manager  and  when  he  was  here  I  had  conversations 
with  him  three  or  four  times  a  week.  I  was  a 
member  of  the  executive  committee  during  1916 
until  it  was  abolished.  The  other  two  members  of 
this  committee  were  Mr.  Aman  Moore  and  Mr.  But- 
chart. I  knew  what  the  duties  of  the  executive 
committee  were;  they  were  defined  by  the  by-laws. 
Practically  they  had  the  actual  management  of  the 
plant.  I  recognize  the  record  book  of  the  Com- 
pany. ' ' 

Thereupon  Article  V  of  the  By-laws  of  the  Ore- 
gon Portland  Cement  Company  was  introduced  in 
evidence  and  read  to  the  jury  marked  Defendants' 
Exhibit  96.  < 

"I  saw  all  reports  of  the  sales  office  and  every- 
thing of  that  nature  and  from  my  general  discus- 
sions with  Mr.  Clark  Moore  I  think  I  was  entirely 
familiar  with  all  that  was  going  on.  When  he 
was  away  I  was  in  close  touch  with  both  Mr.  Hol- 
lister  and  Mr.  J.  E.  Moore.     I  knew  where  ship- 
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ments  were  going;  I  had  two  ways  of  finding  it 
out,  one  from  onr  records  at  the  works.  All  ship- 
ments were  made  under  my  personal  direction. 
During  all  this  time  I  heard  nothing  of  Mr.  Clark 
Moore  confining  the  sales  of  the  product  of  the 
mill  to  any  particular  territory.  I  did  not  know 
that  he  was  doing  anything  of  that  kind.  There 
was  nothing  which  led  me  to  suspect  that  the  ter- 
ritory of  our  Company  was  confined  in  any  way  or 
that  our  prices  were  being  fixed  by  anyone  but 
ourselves.  There  was  no  change  in  the  policy  of 
the  Company  during  the  season  of  1916,  no  change 
in  the  sales  policy  except  minor  changes  such  as 
putting  on  more  dealers.  I  know  that  there  was 
great  difficulty  in  getting  cars  to  ship  to  different 
points.  The  car  shortage  during  1916  [327]  was 
the  second  most  severe  car  shortage  that  we  have 
had  in  Oregon.  Before  I  came  to  Portland  I  had 
heard  that  there  was  a  greater  shortage  of  cars 
at  one  time  than  there  was  in  1916.  The  shortage 
of  cars  caused  us  to  shut  down  our  plant  and  it 
also  caused  us  or  prevented  us  from  shipping  or 
filling  orders  promptly  at  different  places,  par- 
ticularly at  points  off  the  line  of  the  Southern  Pa- 
cific. We  could  get  cars  more  readily  for  points 
on  the  Southern  Pacific  whether  the  points  were 
near  or  far  from  the  plant,  than  we  could  get  cars 
for  either  of  the  three  lines  entering  Portland.  The 
Northern  Pacific  would  not  give  cars  to  the  South- 
ern Pacific  for  loading  at  our  plant  and  this  was 
true  of  the  O.  W.  R.  &  N.     We  couldn't  get  the 
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O.  W.  R.  &  N.  to  turn  cars  over  to  the  Southern 
Pacific  for  our  loading.  This  was  also  true  of 
the  S.  P.  &  S.  We  couldn't  get  transportation  to 
sell  cement  in  the  territory  along  the  Northern  Pa- 
cific, the  S.  P.  &  S.  and  the  O.  W.  R.  &  N.  Dur- 
ing the  period  commencing  from  our  shipment  on 
June  9th  until  October  29th,  orders  for  30  cars 
were  cancelled  at  Oswego,  owing  to  our  inability 
to  get  cars  to  make  these  shipments.  Seven  of 
these  were  for  shipments  on  the  S.  P.  &  S.  four- 
teen upon  the  0.  W.  R.  &  N.  and  eight  on  the 
Southern  Pacific  and  one  on  the  Northern  Pacific. 
The  total  amount  of  cement  which  would  have  been 
contained  in  these  shipments  was  7500  barrels. 
During  August  and  September  the  Southern  Pa- 
cific supplied  us  with  30,000  capacity  cars,  main- 
tenance of  way  cars,  cars  that  had  been  used  for 
housing  employees,  an  old  type  and  of  low  capacity. 
We  used  these  cars  for  shipment  to  Portland  and 
used  them  in  place  of  large  cars.  Had  we  been 
able  to  get  large  cars  they  would  have  carried  6235 
barrels  ]:)ut  these  small  cars,  the  only  ones  which 
we  were  able  to  obtain,  only  [328]  carried  3246 
barrels.  We  had  to  bring  a  good  deal  of  cement 
to  Portland  by  barges,  shipped  in  this  way  21,- 
04934  barrels.  This  cost  12  to  14  cents  more  than 
had  we  shipped  by  rail." 

Upon  cross-examination  the  witness  testified: 
*'The    car    shortage    began    almost    at    the   time 
when   we    started   making   shipments   and    became 
steadily    worse     as    the    summer    progressed.     It 


368        R.  P.  Butchart  and  Clark  M.  Moore 

(Testimony  of  L.  C.  Newlands.) 
reached  its  peak  early  in  September  and  began  to 
disappear  after  October,  along  in  November.  The 
car  shortage  would  naturally  be  more  acute  in  Sep- 
tember when  the  wheat  began  to  move  and  ship- 
ments of  pears,  fruits  and  apples,  etc.,  would  also 
add  to  this.  We  cancelled  orders  at  the  factory  for 
thirty  cars  and  part  of  these  were  taken  care  of 
at  Portland.  Cement  was  brought  to  Portland  by 
scows  where  we  were  able  to  get  cars  and  couldn't 
get  them  from  Oswego.  I  have  not  tabulated  to 
ascertain  whether  all  of  the  thirty  carloads  were 
eventually  shipped  but  I  have  all  the  data 
here.  Among  others  for  whom  we  had  to  cancel 
orders  were  Montague  &  O'Reilly,  Tum-A-Lum 
Lumber  Company  of  Eedmond,  J.  K.  Irby  of  Kent, 
the  O.  W.  E.  &  N.  and  the  Maryhill  Land  Com- 
pany. I  don't  know  whether  these  parties  had 
to  get  their  cement  elsewhere  or  not.  They  can- 
celled orders  with  us.  I  haven't  the  date  of  the 
Montague-O'Reilly  order;  it  was  Order  No.  348,  it 
could  be  traced  from  that.  I  cannot  say  what  the 
date  of  this  order  was  but  judging  by  the  number 
I  should  say  it  was  along  in  August  or  early  Sep- 
tember. The  cancelled  order  of  the  Tum-A-Lum 
Company  was  on  August  31st;  the  order  for  J.  K. 
Irby  was  phoned  in  on  August  30th.  The  first 
Information  that  I  had  that  it  was  claimed 
that  our  Company  had  made  a  combination  in 
restraint  of  trade  was  on  June  9  or  10th  when  I 
saw  the  first  suit  that  Aman  Moore  brought  against 
us.     I  was  informed  of  this  charge  by  the     [329] 
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first  of  September  and  by  this  time  I  knew  that  the 
charges  had  been  pressed  to  such  a  point  that  it 
had  been  raised  in  the  director's  meeting  and  had 
been  referred  to  the  stockholders'  committee  on  in- 
been  referred  to  the  stockholders'  committee  to 
investigate.  At  about  that  time  the  car  short- 
age was  at  its  most  acute  point.  I  cannot  tell  you 
why  between  the  first  of  September  and  the  date 
of  the  indictment  in  October  our  company  made 
five  times  as  many  shipments  of  cement  into  Wash- 
ington as  it  did  prior  to  September.  I  do  know 
that  at  certain  times  this  has  been  the  case  since. 
When  the  O.  W.  R.  &  N.  Co.  start  moving  grain 
down  to  Portland  we  get  the  benefit  of  return  cars 
going  back  empty.  We  made  no  special  efforts 
to  counteract  the  charges  made  to  my  knowledge.  I 
know  that  J.  E.  Moore  on  the  29th  of  August  sent 
the  telegram  recommending  that  a  sales  agency 
be  established  in  Vancouver.  I  believe  that  a  letter 
was  introduced  in  evidence  from  Mr.  Clark  Moore 
about  the  first  of  September  directing  Mr.  Hollister 
to  go  into  Washington  and  get  business.  I  have 
said  that  during  a  certain  period  of  several  months 
we  lost  14.24'  cents  per  barrel  on  the  cement  which 
we  made.  This  covers  the  period  from  the  begin- 
ning of  our  operations  in  late  May  to  November 
30,  1916,  which  was  the  end  of  our  fiscal  year.  I 
made  a  report  to  the  president  of  that  Company 
about  the  end  of  November  in  regard  to  the  opera- 
tions up  to  that  time.  I  know  that  the  secretary 
made  many  reports  to   the   president.     I  was  en- 
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tirely  familiar  at  the  time  with  the  report  made  to 
the  stockholders  by  Mr.  Butchart  under  date  of 
December  20th;  I  don't  recall  it  now.  I  think 
the  paper  which  you  show  me  which  was  offered 
in  evidence  marked  Plaintiff's  Exhibit  159,  is  a 
copy  of  that  report.  Our  Company  showed  a  loss 
of  14  cents  a  barrel  during  that  period.  Our  re- 
port to  Mr.  Butchart  showed  a  [330]  gross 
profit  of  $28,000.00  for  the  same  period.  There 
is  a  great  difference  between  gross  profits  and  net 
profits.  Gross  profits  do  not  allow  for  fixed  charges. 
Our  balance  sheet,  together  with  our  profit  and  loss 
statement  which  was  submitted  to  the  stockholders 
at  their  annual  meeting  to  which  this  letter  of  Mr. 
Butchart 's  refers,  shows  that  we  sustained  a  loss 
of  14.24  cents  a  barrel  on  our  operations  during 
that  period.  If  you  figure  in  any  business  on 
your  gross  profits  you  deceive  yourself.  I  have 
a  summary  here  of  the  total  cost  of  our  cement 
during  that  six  months  period.  I  now  have  it  in 
shape;  the  total  cost  to  us  was  $1.8060.  I  did 
testify  that  it  was  $1.75.  I  made  a  mistake  when 
I  so  testified.  I  had  made  the  footings  of  the  two 
amounts  mentally  and  my  statement  that  it  was  $1.75 
was  an  error;  $1.80  is  the  correct  figure.  This 
paper  which  you  show  me  marked  Plaintiff's  Ex- 
hibit 160  is  a  carbon  copy  of  a  letter  written  h^, 
me  to  Clark  M.  Moore  (the  same  is  offered  in  evi- 
dence). It  is  dated  July  15,  1916.  The  figures 
which  I  have  in  this  letter  are  bare  factory  cost  fig- 
ures.    It  means  labor  and  material  cost  that  ac- 
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tually  enters  into  the  manufacture  of  cement  and 
no    overhead.     Our   actual    cost    during   the    whole 
period  which  I  have  spoken  of,  that  is  to  say  bare 
factory  cost  meaning  labor  and  material,  was  $1.1886 
per   barrel.     As   a   matter   of   fact   our  July  bare 
factory  costs  were  86.9  cents  a  barrel.     The  figures 
which  I  gave  you  of  $1.80  is  what  the  cement  cost 
us  on  the  market.     This  paper  which  shows  this 
cost  is   a  balance   sheet   certified   by   our   Auditor 
and  presented  to  our  stockholders,  and  shows  the 
actual  cost  of  all  charges  entering  into  the  manu- 
facture and  placing  of  our  cement  on  the  market. 
It   covers   manufacture   and   sale.     The   expression 
used  in  my  letter  to  Mr.  Moore  of  July  15,      [331] 
1916,  cost  of  manufacture  means  factory  cost  only; 
factory  cost  only  without  adding  any  other  charges 
was   $1.1886   per   barrel.     We  had   a   special   rate 
upon  our  raw  material  from  Dallas  and  Roseburg. 
The  rate  to-day  is  $1.50  from  Roseburg;  in  1916 
it  was  35  cents  from  Dallas  and  $1.00  from  Rose- 
burg per  ton  in  trainload  lots.     Mr.  Butchart  left 
Victoria   early   in   1916   and   went   East.     He   was 
in  Toronto,  in  Denver,  in  Chicago  and  he  may  have 
been  in  other  places  that  I  don't  know  of.    He  was 
in  San  Francisco  in  February.     I  know  personally 
that  he  gave  little  attention  to  the  affairs  of  the 
Company  in  1916.     I  identify  this  carbon  copy  of 
a  letter  written  by  me." 

The  same  is  introduced  in  evidence  marked  Plain- 
tiff's Exhibit  161  and  read  to  the  jury. 
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''It  was  written  to  Mr.  Boettcher.  I  say  in  this 
letter  that  Mr.  Butchart  was  actively  connected 
with  the  management.  He  was  president  and  had 
to  carry  the  responsibility  but  I  do  say  that  he 
gave  no  orders  of  any  consequence  to  me  at  any 
time  during  1916  and  I  don't  know  of  his  giving 
orders  of  any  consequence  to  any  other  person  con- 
nected with  the  Company.  Of  course  he  was  presi- 
dent and  what  was  done  was  done  in  his  name  but 
there  the  connection  ended.  In  my  letter  to  Mr. 
Boettcher  I  suggested  that  a  letter  be  written  to 
the  stockholders  for  their  instruction.  There  may 
be  some  difference  of  what  a  stockholder  under- 
stands by  management  and  what  the  attorney  for 
the  United  States  understands  by  it.  Mr.  Butchart 
had  men  here  whom  he  trusted  to  run  the  business 
during  his  absence.  He  had  Mr.  Clark  Moore  in 
the  sales  department  and  myself  in  the  manufac- 
turing department  and  Mr.  McDonald  as  secre- 
tary. These  are  the  men  whom  he  had  here  and 
whom  he  trusted  to  run  the  business.  If  any 
stockholder  from  the  statement  which  I  made  in 
this  letter  [332]  to  Mr.  Boettcher,  got  the  im- 
pression that  Mr.  Butchart  was  giving  the  Com- 
pany his  personal  attention  then  the  stockholder 
would  be  misled  to  that  extent.  On  one  occasion 
Mr.  Aman  Moore  claimed  to  be  General  Manager 
when  he  was  not.  He  was  never  General  Manager 
of  the  Oregon  Portland  Cement  Company.  Mr. 
Aman  Moore  had  been  General  Manager  of  the 
Oswego  plant  at  the  time  that  it  was  run  under 
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the  name  of  the  Portland  Cement  Company  and 
this  was  what  was  said  in  my  letter  to  Mr.  Boettcher. 
He  had  not  been  General  Manager  of  the  Oregon 
Portland  Cement  Company.  I  first  knew  Mr. 
Butchart  in  Victoria  sixteen  or  seventeen  years 
ago;  first  became  associated  with  him  in  a  business 
way  early  in  1907  in  Victoria.  I  continued  with 
him  in  Victoria  until  December,  1915,  and  came 
to  Portland  to  replace  Mr.  Butchart 's  brother 
here.  Mr.  Butchart 's  brother  had  come  out  with 
the  intention  of  taking  an  active  part  in  the  man- 
agement of  the  Company,  found  the  situation  not 
congenial  so  he  retired.  Mr.  Butchart  told  me 
that  the  people  who  had  invested  their  money  in 
this  enterprise  looked  to  him  to  run  the  concern 
and  that  he  had  to  send  a  man  there  whom  he 
could  trust.  He  sent  me  to  Portland.  I  was 
elected  as  a  member  of  the  Board  of  Directors 
and  hold  that  position  still.  I  have  been  active 
in  assisting  the  defense  throughout  this  case,  mak- 
ing suggestions  to  the  attorneys  for  the  defense 
constantly  throughout  the  case  in  the  courtroom." 

On  redirect  examination  the  witness  testified: 
"I  first  came  to  Portland  in  December,  1915. 
I  do  not  believe  that  Mr.  Aman  Moore  was  Gen- 
eral Manager  of  the  Oregon  Portland  Cement 
Company  between  the  time  of  its  organization  and 
the  time  when  I  came  here.  I  think  he  was  Gen- 
eral Manager  of  the  Portland  Cement  Company. 
I    know     [333]     nothing    about    that   matter    per- 
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sonally  except  what  I  have  heard  after  I  came  to 

Portland." 

Testimony  of  George  McDonald,  for  Defendants. 

Thereupon  Mr.  G.  McDONALD,  called  as  a  wit- 
ness on  behalf  of  the  defendants,  testified  as  follows: 

"This  telegram  introduced  in  evidence  and 
marked  Defendants'  Exhibit  97,  is  a  part  of  the 
files  of  the  Oregon  Portland  Cement  Company." 

The  same  is  read  to  the  jury. 

"This  is  a  telegram  also  a  part  of  the  files  of 
the  Oregon  Portland  Cement  Company." 

The  same  is  introduced  in  evidence  marked  De- 
fendants' Exhibit  98  and  read  to  the  jury. 

"J.  E.  M.  was  J.  E.  Moore.  He  was  assistant 
sales  manager  in  1916.  I  recognize  this  paper; 
it  was  from  Mr.  J.  E.  Moore." 

The  same  is  offered  and  introduced  in  evidence 
marked  Defendants'  Exhibit  99  and  read  to  the  jury. 

"I  also  identify  this  paper;  it  was  written  by 
Mr.  Joe  Moore." 

The  same  was  offered  in  evidence,  read  to  the 
jury  and  marked  Defendants'  Exhibit  100. 

"I  also  identify  this  paper." 

The  same  is  offered  in  evidence  marked  Defend- 
ants' Exhibit  101  and  read  to  the  jury. 

"I  also  identify  this  paper." 

The  same  is  introduced  in  evidence  marked  De- 
fendants' Exhibit  102  and  read  to  the  jury. 

"I  also  identify  this  paper  written  by  Mr.  Joe 
Moore." 

The  same  is  offered  in  evidence  marked  Defend- 
ants' Exhibit  103  and  read  to  the  jury.     [334] 
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*'This  paper  is  signed  'J.  E.  M.,'  that  is  Mr, 
Joe  Moore  and  recognized  as  a  part  of  the  files 
of  the  Company." 

The  same  is  introduced  in  evidence  marked  De- 
fendants' Exhibit  104'  and  read  to  the  jury. 

"I  also  identify  this  paper  as  a  part  of  our  files." 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  105  and  read  to  the  jury. 

"I  also  recognize  this  paper  as  one  which  was 
received. ' ' 

The  same  is  introduced  in  evidence,  marked  De- 
fendants' Exhibit  106  and  read  to  the  jury. 

''I  recognize  this  file  which  I  have  just  examined 
and  identify  it  as  part  of  the  files  of  the  Oregon 
Portland  Cement  Company  relating  to  the  car* 
situation.  One  or  two  of  the  letters  in  it  are 
originals  which  we  got  back  from  the  Railroad 
Company. ' ' 

This  file  is  thereupon  offered  in  evidence  marked 
Defendants'  Exhibit  107  and  read  to  the  jury. 

Upon  cross-examination  the  witness  testified: 
"I  have  no  other  files  containing  requests  to  the 
Railroad  Companies  for  cars  other  than  the  papers 
offered  in  evidence  but  there  were  more  letters 
sent  than  have  been  read.  My  way  of  doing  busi- 
ness was  this.  I  would  write  a  general  letter  like 
one  of  these,  showing  a  shortage  of  79  cars;  I 
would  send  one  copy  of  that  letter  to  Mr.  Henshaw, 
'General  Freight  Agent,  send  one  copy  of  that  let- 
ter to  Mr.  D.  W.  Cameron,  Assistant  General  Man- 
ager and  send  a  third  copy  to  the  local  superin- 
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tendent,  Mr.  F.  L.  Buckhalter.  I  am  not  sure  that 
this  file  does  not  contain  a  request  for  cars  to  ship 
into  Washington  until  September  11',  1916.  Ee- 
quests  for  cars  on  the  O.  W.  R.  &  N.  may  be  for 
shipments  in  the  state  of  Washington.  Requests 
for  cars  to  ship  into  Washington  [335]  may 
come  imder  the  head  of  S.  P.  &  S.  Cars  for  Wash- 
ington would  come  to  Jefferson  Street  in  Port- 
land, there  be  turned  over  to  the  S.  P.  &  S.,  taken 
through  the  city  and  turned  over  to  the  Northern 
Pacific  or  the  Great  Northern  for  the  state  of 
Washington.  I  know  that  on  September  11,  1916 
I  wrote  to  Mr.  Henshaw  for  two  cars  to  go  to  Wash- 
ington, one  to  Maryhill  and  one  to  Aberdeen ;  it  may 
be  as  I  have  said  that  under  the  head  of  cars  needed 
for  the  O.  W.  R.  &  N.  or  S.  P.  &  S.  there  may 
have  been  cars  intended  for  Washington  shipment, 
and  it  is  possible  that  we  had  no  orders  for  ship- 
ment to  the  state  of  Washington  at  that  particular 
time.  I  could  not  say  without  making  an  investi- 
gation whether  we  had  lost  any  business  in  the 
state  of  Washington  on  account  of  car  shortage 
prior  to  September  11,  1916." 

Testimony  of  Phil  Esterday,  for  Defendants. 

Thereupon  PHIL  ESTERDAY,  called  as  a  wit- 
ness on  behalf  of  the  defendants,  testified  as  fol- 
lows: 

''I  am  a  manufacturer  of  concrete  pipe.  The 
name  of  my  company  is  Concrete  Pipe  Company, 
located  in  13  or  14  different  towns  with  13  or  14 
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different  plants.  In  1916  we  had  two  plants,  one 
at  Vancouver  and  the  other  at  Tacoma,  Washing- 
ton. We  used  cement  in  these  factories  to  manu- 
facture concrete  pipe;  in  1916  we  bought  Washing- 
ton, Olympic  and  Portland  Cement.  The  Oregon 
Portland  Cement  Company  solicited  my  business 
first  in  the  spring  of  1916.  I  was  solicited  by  Mr. 
Hollister  and  Mr.  Joe  Moore.  I  don't  know  what 
month  they  began  manufacturing.  I  think  they 
began  soliciting  me  as  soon  as  they  had  any  ce- 
ment to  sell.  I  did  not  purchase  from  them  at 
that  time.  Their  cement  had  not  been  tested  and 
proven  at  that  time  so  far  as  I  knew.  Cement 
should  pass  a  required  test  before  it  can  be  used 
and  I  usually  want  to  know  considerable  about  a 
new  cement  before  I  will  use  it.  [336]  The  reason 
I  did  not  give  them  any  business  at  first  was  that 
their  brand  was  new  and  I  wanted  to  test  it.  After- 
ward I  did  business  with  them.  I  recognize  this 
paper  as  an  invoice  for  a  truck  load  of  cement  de- 
livered at  Vancouver.  It  was  my  first  purchase 
from  the  Oregon  Portland  Cement  Company." 

The  invoice  identified  by  the  witness  was  intro- 
duced in  evidence  marked  Defendants'  Exhibit  108. 

''This  bill  shows  exactly  what  I  paid  for  the  ce- 
ment. I  didn't  pay  as  much  as  the  market  price. 
Prior  to  that  time  I  had  been  paying  $2.40  to  the 
Washington  Portland  Cement  Company.  The  price 
shown  by  this  invoice  is  $2.30  less  a  dealer's  com- 
mission of  ten  cents  which  makes  the  price  $2.20. 
There  was  also  a   sack  allowance   of  ten  cents   a 


378        R.  P.  Butchart  and  Clark  M.  Moore 

(Testimony  of  Phil  Esterday.) 

sack,   with   four   sacks   to   the   barrel,   making   net 

price  of  cement  $1.80.     I  had  been  paying  $1.90.'* 

Upon  cross-examination  the  witness  testified: 
^'I  had  been  pajring  $2.40  for  cement, — no,  since 
you  call  it  to  my  attention  I  think  I  had  been  pay- 
ing $2.30.  The  Oregon  Portland  Cement  Company 
quoted  this  price  of  $2.20  in  Vancouver  about  the 
time  that  I  purchased  the  cement,  September  11, 
1916.  Prior  to  that  time  they  had  not  offered  me 
any  advantage  over  Washington  prices.  They 
probably  solicited  my  business  at  my  office  in  the 
city  of  Portland;  I  had  an  office  in  the  Board  of 
Trade  Building.  I  testified  that  I  think  the  reason 
I  didn't  buy  the  cement  prior  to  this  date  Septem- 
ber 11,  was  that  the  Oregon  Portland  Company's 
cement  had  not  been  tested.  I  do  not  remember 
giving  that  reason  to  these  parties.  It  is  quite 
likely  that  I  did  have  some  discussion  along  that 
line.  I  don't  know  whether  I  did  or  not.  I  do 
not  recall.  About  September  11th  they  came  to 
me  and  offered  me  a  10  cent  better  price  than  I  had 
[337]  been  paying  the  Washington  Company, 
said  they  wanted  my  business;  they  were  keen  to 
get  my  business  all  the  time.  I  am  sure  they 
offered  this  special  inducement  to  get  my  business. 
I  do  not  think  any  explanation  was  made;  those 
things  are  not  usually  explained.  I  don't  remem- 
ber any  explanation  being  made." 
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Thereupon  GEORGE  T.  CAMERON  was  called 
as  a  witness  on  behalf  of  the  defendants  and  testi- 
fied as  follows: 

**I  reside  in  San  Francisco,  California,  am  presi- 
dent of  the  Santa  Cruz  Portland  Cement  Company. 
The  output  of  the  two  factories  in  California  is 
about  two  million  barrels  a  year.  They  are  the 
largest  producers  of  cement  on  the  Pacific  Coast. 
I  have  seen  Aman  Moore  once  but  don't  know 
him.  I  saw  him  last  year  when  this  case  was  tried 
before.  I  know  R.  P.  Butchart;  have  know  him 
I  think  about  ten  years.  I  think  I  met  him  first 
about  1914,  met  him  in  San  Francisco.  I  know 
Clark  M.  Moore;  I  think  I  have  known  him  about 
four  years;  have  seen  him  three  times.  I  met  him 
at  a  meeting  of  the  Portland  Cement  Association 
on  the  Pacific  Coast  in  1916.  I  met  him  a  little 
later  than  that  in  San  Francisco  and  again  in 
Washington  in  1918  as  a  member  of  the  War  Ser- 
vice Committee.  He  and  I  were  members  of  the 
War  Service  Committee.  My  relations  with  Mr. 
Butchart  during  the  time  I  have  known  him  were 
not  intimate.  I  did  not  meet  Mr.  Butchart  at  all 
in  1916.  I  think  after  I  met  him  in  1914  the 
next  time  I  met  him  was  here  in  the  courtroom 
when  this  case  was  on  trial  before.  I  think  I 
attended  a  meeting  of  cement  manufacturers  in 
San  Francisco  in  1916  at  the  St.  Francis  Hotel. 
Mr.    Butchart    was    not    present.     Mr.    Clark    M. 
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Moore  was  present.  Offices  in  the  Portland  Cem- 
ent Association  were  held  by  paid  men,  not  by 
representatives  of  the  cement  companies.  I  [338] 
never  was  a  member  of  the  executive  committee 
of  the  Portland  Cement  Association.  The  meeting 
in  1916  to  which  I  refer  was  a  meeting  of  the 
National  Association  on  the  Pacific  Coast;  it  was 
a  meeting  of  the  Pacific  Coast  manufacturers  but 
they  were  members  of  the  National  Association. 
There  had  been  a  new  general  manager  appointed 
and  he  came  out  to  get  acquainted  with  the  Pacific 
Coast  men  and  called  this  meeting  at  the  St. 
Francis.  His  name  was  Beck;  he  is  now  dead. 
This  was  the  meeting  at  which  I  met  Mr.  Clark 
M.  Moore.  Mr.  Butchart  was  not  present  at  the 
meeting.  I  have  had  some  talk  with  Mr.  Butchart 
in  regard  to  the  cement  situation  in  Oregon,  Wash- 
ington and  California.  This  was  in  1914  when  I 
first  saw  him.  To  the  best  of  my  recollection  Mr. 
Butchart  was  in  8an  Francisco  at  the  Palace 
Hotel.  I  went  over  to  see  him  and  found  him  in 
the  Bar  and  talked  to  him  about  the  Oregon  Port- 
land Cement  Company.  It  was  partly  built  and 
required  financing  and  I  had  understood  that  he 
was  going  to  put  up  the  money  to  continue  it.  I 
did  my  best  to  show  him  that  I  didn't  think  he 
could  make  any  money  out  of  it;  it  was  a  small 
plant,  had  to  go  a  long  way  for  its  rock,  would 
require  a  good  deal  of  money  to  finish  it  and  I 
thought  that  the  management  that  then  had  control 
of  it  was  not  qualified  to  make  any  money  for  him. 
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I  was  naturally  interested  that  no  more  cement 
mills  should  be  built  on  the  Coast  due  to  the  fact 
that  so  many  had  been  built  that  our  territory  was 
being  restricted  every  year  or  two  by  competition 
and  I  discussed  this  matter  with  him  in  the  hope 
that  he  wouldn't  go  ahead  with  the  plant.  He 
listened  to  me  very  attentively  and  courteously 
but  didn't  tell  me  what  he  was  going  to  do. 
Nothing  was  said  in  regard  to  the  territory  which 
this  cement  company  was  going  to  have.  That  is 
the  only  talk  that  I  [339]  ever  had  with  Mr. 
Butchart  at  any  time.  I  never  had  any  conversa- 
tion with  Mr.  Butchart  either  in  1915  or  1916  or 
at  any  other  time  in  regard  to  the  territory  which 
the  Oregon  Portland  Cement  Company  would  use 
as  the  place  for  marketing  its  cement  or  the  price 
that  it  should  charge  for  its  cement.  In  this  talk 
in  1914  it  may  be  that  some  mention  was  made 
of  the  capacity  of  the  Oregon  Portland  Cement 
Company's  mill.  I  fi!gured  it  would  be  about 
250,000  barrels  a  year  and  may  have  discussed  this 
capacity  in  my  conversation  with  him  about  finan- 
cing it.  I  wouldn't  remember  it  if  I  did.  I  never 
had  any  talk  with  Mr.  Butchart  at  any  time  or 
any  place  in  regard  to  Mr.  Clark  M.  Moore.  I 
never  had  any  talk  with  him  at  any  time  or  any 
place  in  regard  to  who  should  be  sales  manager 
of  the  Oregon  Portland  Cement  Company's  plant. 
I  never  had  any  talk  in  regard  to  who  should  be 
the  sales  manager  of  the  Oregon  Portland  Cement 
Company's  plant,  with  any  cement  manufacturer. 


382        R.  P,  Butchart  and  Clark  M.  Moore 

(Testimony  of  George  T.  Cameron.) 
In  regard  to  Mr.  Aman  Moore's  testimony  that 
cement  manufacturers  on  this  Coast,  particularly 
Mr.  Rogers  and  Mr.  Coats,  Mr.  Erlin  and  Mr.  Hen- 
derson or  both  and  myself  and  Mr.  Muhs  or  one 
of  us,  said  that  Aman  Moore  was  persona  non 
grata  and  that  they  didn't  want  to  have  him  come 
into  this  market,  I  don't  know  what  might  have 
been  said  to  others.  It  was  immaterial  to  us  what 
the  Oregon  Portland  Cement  Company  did.  Its 
output  was  small;  it  couldn't  raise  or  lower  the 
price  and  my  only  object  was  to  keep  it  from  going 
into  business.  If  it  went  into  business  I  couldn't 
help  it.  I  couldn't  stop  it  from  selling  or  do  any- 
thing to  interfere  with  its  business;  it  couldn't 
do  anything  to  interfere  with  ours  so  far  as  prices- 
were  concerned.  If  anything  of  this  charater  was 
said  to  any  of  the  other  manufacturers  of  cement 
it  was  not  made  known  to  me  at  any  time.  The 
claim  that  the  [340]  price  of  cement  in  Oregon 
was  fixed  by  an  agreement  between  California 
cement  manufacturers.  Western  Washington  ce- 
ment manufacturers,  possibly  the  eastern  Oregon 
manufacturers  and  the  Oregon  Portland  Cement 
Company  is  not  true  since  they  couldn't  have  fixed 
prices  without  our  consent  and  we  never  gave  our 
consent  and  never  made  any  agreement  with  them. 
As  a  matter  of  fact  our  companies  since  1909  to 
date,  have  published  prices  for  our  cement.  We 
had  two  factories  and  these  prices  lists  have  been 
governing  prices  for  our  cement.  Other  cement  com- 
panies have  had  these  lists,  our  salesmen  have  had 
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ihem;  if  they  chose  to  follow  these  prices  they  could 
and  if  they  didn't  they  didn't  have  to.  We  sold 
our  cement  on  our  prices  and  made  them  ourselves. 
We  made  these  prices  in  our  own  office  without 
consultation  or  any  agreement  or  understanding 
with  many  other  cement  manufacturers.  We  did 
business  in  Washington  up  to  1912  or  1913.  We 
have  done  practically  no  business  in  Washington 
since  that  time.  We  may  have  shipped  a  little. 
The  mills  up  in  Washington  were  able  to  take 
€are  of  the  business  in  Washington  and  it  didn't 
attract  us,  and  to  have  continued  business  in  that 
field  would  have  provoked  a  cement  fight  so  we 
withdrew  from  Washington  and  held  the  Oregon 
territory.  We  had  no  agreement  or  understand- 
ing with  any  other  cement  manufacturer  in  regard 
to  retiring  from  Washington  or  holding  the  Oregon 
territory.  We  had  no  agreement  with  any  com- 
pany. We  were  forced  out  of  that  market.  When 
I  met  Clark  Moore  in  California  in  1916  I  had 
no  talk  with  him  regarding  the  cement  situation 
on  this  Coast.  Discussions  at  that  meeting  were 
all  on  Association  matters.  The  meeting  was 
called  for  the  purpose  of  promoting  the  use  of 
cement.  The  Portland  Cement  Association  is  a 
body  composed  of  the  majority  of  the  cement 
manufacturers  in  the  United  States  [341]  en- 
gaged wholly  in  promoting  the  uses  of  cement  or 
in  improving  the  quality  of  cement.  It  has  nothing 
to  do  with  the  question  of  selling  or  sales  policy. 
There  was  no   conversation   of  any   kind   at  that 
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meeting  in  regard  to  the  territory  in  which  the 
cement  companies  should  sell  their  product  or  the 
prices  at  which  it  should  be  sold.  I  never  had 
any  agreement  or  imderstanding  of  any  kind  with 
the  Oregon  Portland  Cement  Company  or  with  any 
of  its  officers  or  with  Mr.  Butchart  or  Mr.  Clark  M. 
Moore  either  in  regard  to  where  the  product  of 
the  Oregon  Portland  Cement  Company  shpuld  be 
sold  or  where  the  product  of  our  own  factory  should 
be  sold  or  in  regard  to  the  prices  at  which  the 
Oregon  Portland  Cement  Companj^'s  product 
should  be  sold  or  in  regard  to  the  prices  at  which 
our  own  product  should  be  sold.  I  never  had  any 
conversation  about  these  matters.  I  can't  tell 
you  the  specific  prices  at  specific  dates  at  which 
the  Oregon  Portland  Cement  Company  sold  its 
product.  From  the  time  it  started  business  until 
October  27,  1916,  I  do  know  that  the  Oregon 
Portland  Cement  Company  has  consistently  under- 
sold our  product.  Their  prices  have  been  cheaper 
than  ours  for  all  these  years.  The  policy  of  our 
company  as  far  as  we  can  is  to  sell  to  consumers 
directly;  in  the  country  we  sell  through  dealers,  in 
the  large  cities  we  sell  directly  ourselves  without 
paying  dealers'  commission.  All  the  other  ce- 
ment companies  of  the  Coast,  including  the  Oregon 
have  for  a  number  of  years,  and  I  think  do  to-day, 
although  I  am  not  sure,  sell  their  product  through 
dealers  in  the  city  of  Portland.  They  have  been 
giving  them  15  cents  a  barrel  dealer's  discount 
which  obviously  nets  them  15  cents  a  barrel  less 
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than  we  receive  for  ours.  We  do  not  do  this  at 
all.  We  had  an  agent,  Crowe  &  Company,  up  to 
about  1912.  We  then  opened  our  own  office  and 
Crowe  &  [342]  Company  a  little  later  found 
themselves  unable  to  handle  our  account  finan- 
cially and  retired  from  business.  We  were  sorry 
to  lose  them.  They  had  been  efficient  but  we  were 
compelled  to  put  all  the  business  in  our  own  office. 
We  have  never  had  an  agent  since  then,  I  should 
say  have  never  had  a  dealer  since  then.  After 
we  commenced  selling  from  our  own  office  our  rep- 
resentative is  our  employee.  I  think  when  I  was 
here  a  year  ago  I  saw  the  circular  letter  or  price 
list  issued  by  the  Pacific  Portland  Cement  Com- 
pany some  time  in  1916  (witness  refers  to  the 
letter  offered  in  evidence).  I  do  not  know  what 
circulars  our  salesmen  put  out.  We  issue  circulars 
or  price  lists  nearly  every  month.  Our  cement  that 
came  into  Oregon  was  destined  for  Portland;  Port- 
land was  the  basing  price  of  cement  and  all  ce- 
ment in  the  territory  adjacent  to  Portland  moved 
from  Portland.  Therefore  the  price  at  any  de- 
livered point  was  the  Portland  base  price  plus  the 
local.  Cement  moving  to  Portland  by  water  passed 
Astoria  and  there  was  an  insistent  demand  from 
Astoria  that  the  price  be  made  the  same  at  Astoria 
as  at  Portland.  I  believe  that  for  a  short  time 
we  established  the  price  at  Astoria  the  same  as 
Portland,  on  the  theory  that  this  was  the  proper 
situation,  but  the  facts  of  the  case  worked  ad- 
versely to  that,  because  if  a  ship  came  into  Astoria 
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and  the  bar  was  rough  or  it  was  late  it  frequently 
brought  its  cargo  to  Portland.  We  had  established 
and  named  the  price  at  Astoria  and  we  were  com- 
pelled to  ship  that  cement  to  Astoria  by  rail  and 
lose  the  difference  in  freight.  Sometimes  we 
couldn't  get  a  vessel  to  stop  at  Astoria  and  our 
customers  would  be  short  of  cement  so  then  again 
the  cement  moved  from  Portland  to  Astoria,  so 
the  net  result  of  it  was  that  while  the  theory  that 
the  Astoria  price  should  be  the  same  as  the  Port- 
land price,  was  correct,  in  fact  it  worked  to  [343] 
our  disadvantage  and  we  therefore  established  a 
price  at  Astoria  equal  to  the  Portland  price  plus 
the  local,  and  if  there  was  any  opportunity  to  de- 
liver at  Astoria  by  water  we  made  the  difference 
instead  of  giving  it  away.  While  we  were  in  busi- 
ness in  Portland  we  have  always  kept  a  stock  of 
cement  in  Portland,  but  kept  none  in  Astoria." 

Upon  cross-examination  the  witness  testified: 
"I  said  that  we  found  it  necessary  to  make  the 
Astoria  price  $2.30  plus  freight  to  Astoria;  that 
was  the  price  at  one  time.  I  don't  remember  what 
the  prices  were  in  June,  1916.  Our  price  sheets 
and  our  records  would  show  this.  If  the  Portland 
price  in  June,  1916  was  $2.30  the  Astoria  price  was 
$2.30  plus  the  freight  from  Portland  to  Astoria. 
This  price  applied  whether  we  brought  our  cement 
to  Portland  and  shipped  by  rail  to  Astoria  or 
whether  we  took  it  off  the  boat  at  Astoria.  The 
water  freight  rate  to  Astoria  was  always  higher 
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than  the  freight  rate  to  Portland,  by  about  25  or 
50  cents  a  ton.  This  was  because  the  steamers 
lost  time  stopping  to  discharge  at  Astoria;  when 
in  Portland  they  discharged  all  their  cargo  at 
one  time.  We  used  all  the  different  lines  coming 
back  from  San  Francisco.  I  cannot  name  any  of 
the  boats,  I  wouldn't  remember  that,  but  I  know 
the3^  charged  more,  sometimes  25  cents,  sometimes 
50  cents  a  ton  more;  sometimes  they  wouldn't  go 
into  Astoria  at  all  because  if  they  made  Astoria 
at  seven  o'clock  at  night  they  would  have  to  lay 
over  all  night  and  then  go  up  the  river.  In  some 
cases  Astoria  has  the  same  terminal  water  freight 
rate  that  Portland  has  from  San  Francisco,  but 
generally  the  boats  charged  higher  because  of  los- 
ing time  in  stopping  to  discharge  at  Astoria.  The 
boats  actually  charged  us  more  freight  to  Astoria. 
We  made  the  dealers  at  Astoria  take  care  of  the 
unloading  charge.  [344]  We  sent  out  price  cir- 
culars every  month.  Our  office  mails  them  to  our 
salesmen  and  dealers  and  other  cement  companies. 
We  send  them  to  competitors.  They  were  printed 
and  open;  there  was  no  secret  about  them.  Any- 
body can  have  them  just  as  a  railroad  tariff.  Any 
cement  company  can  find  what  our  price  list  is. 
Mr.  Fred  R.  Muhs  was  the  manager  in  the  office. 
We  had  an  agency  with  Crowe  &  Company  until 
191*2,  possibly  until  1914.  I  don't  remember  the 
date.  I  do  not  know  anything  about  a  meeting 
at  the  Palace  Hotel  in  San  Francisco  attended 
by  Mr.  Muhs  which  resulted  in  his  telling  Mr.  Far- 
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rington  of  Crowe  &  Company  in  Portland  that  they 
were  not  going  to  continue  to  sell  cement  in  Wash- 
ington.   It  is  quite  possible  that  this  occurred  but 
I  don't  think  such  a  thing  ever  happened  for  Mr. 
Muhs    couldn't   have    said   that   without   my    con- 
currence and  I  never  agreed  to  any   such  thing. 
It  wasn't  necessary  to  make  any  agreement  with 
the  Washington  companies.     I  don't  recall  being 
present  at  any  conference  of  manufacturers  of  ce- 
ment in  San  Francisco  other  than  meetings  of  the 
Portland  Cement  Association.     I  don't  think  I  was 
present  at  any  meeting  in  June,  1914  or  July,  1914 
with  Mr.  Coats  of  the  Washington,  Mr.  Eden  of  the 
Superior,  Mr.  Cameron  of  the  Olympic,  Mr.  Muhs 
of  our  company,  Mr.  Erlin  of  the  Pacific  and  Mr. 
George  of  the  Cowell.     There  never  was  any  agree- 
ment that  the  California  companies  should  with- 
draw from  the  state  of  Washington.     There  might 
have  been  such  an  agreement  on  the  part  of  other 
cement   companies   but   there    certainly   was   none 
on  my  part.    We  were  forced  out  of  Washington 
but  held  our  ground  in  Oregon.     I  never  heard  of 
any  proposition  about  the  line    between  the  Cali- 
fornia and  Washington  companies  being  fixed  at 
Salem  until  last   year  in   this   courtroom.     There 
was  no  such  proposition  as  that  at     [345]     all.     I 
heard  some  of  Mr.  Coats'  testimony  but  I  didn't 
hear  him  testify  about  that.     I  was  told  about  his 
so  testifying  afterwards.     I  was  one  of  the  defend- 
ants in  this  case.     Generally  speaking  the  Oregon 
Portland  Cement  Company  undersold  us  at  every 
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point.  There  may  have  been  cases  where  they 
did  not,  but  I  can  say  that  almost  universally  and 
generally  they  undersold  us.  We  had  no  dealers 
in  Portland  ourselves.  We  had  dealers  in  the 
country  always  and  allowed  them  a  commission 
of  ten  cents  a  barrel.  This  was  allowed  to  all  coun- 
try dealers." 

Testimony  of  Melvin  J.  Ballard,  for  Defendants. 

Thereupon  MELVIN  J.  BALLARD,  called  as  a 
witness  on  behalf  of  the  defendants,  testified  as 
follows : 

''At  present  I  reside  in  Salt  Lake  City.  In  1916 
T  resided  in  Portland,  Oregon.  I  was  connected 
with  the  cement  plant  at  Oswego  from  the  begin- 
ning. I  have  known  Aman  Moore  since  1909;  my 
relations  with  him  were  agreeable.  I  took  a  part 
in  raising  money  for  this  institution  at  the  instance 
of  Aman  Moore.  When  he  sent  me  out  to  solicit 
subscriptions  he  gave  me  the  merits  of  the  prop- 
osition, that  the  company  had  secured  the  most 
desirable  cement  deposits  within  a  radius  of  150 
miles  of  Portland,  that  the  city  of  Portland  was  at 
that  time  using  approximately  between  three  and 
four  hundred  thousand  barrels  of  cement  which 
would  be  our  natural  output,  and  that  our  plant 
running  at  capacity  would  not  supply  even  Port- 
land, and  gave  that  as  evidence  of  it  being  a  good 
proposition.  I  held  office  in  the  Oregon  Portland 
Cement  Company  from  the  summer  or  fall  of  1915 
until  the  first  of  this  year.     I  was  a  director  and 
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vice-president.     I    had     some     conversation    with 
Aman  Moore  in  regard  to  his  relations  with  other 
officers    of   the    corporation.     These    conversations 
began   at   the   time   of  the   reorganization  of   the 
[346]     company,  I  think  in  the  fall  of  1915  when 
we  were  discussing  the  proposed  new   officers  of 
the  company.     I  had  some  conversations  with  him 
in  regard  to  the  same  matter  afterwards.     About 
the  close  of  1915  he  solicited  my  support  as  one  of 
the  directors  to  support  him  as  general  manager 
of  the  company.     During  these  conversations  Aman 
Moore  made  some  representations  to  me  in  regard 
to  how  Mr.  Butchart  intended  to  run  the  concern. 
He  did  not  show  me,  as  I  recall,  any  correspondence 
between  himself  and  Mr.  Butchart.     I  never  saw 
the  letters,  Government's  Exhibits  83   to  97,  in- 
clusive, until  the  former  trial  of  this  case.     I  heard 
a  part  of  them  read;  I  didn't  hear  all  of   them 
read.     I   don't   recall   whether   these   letters    con- 
tained anything  with  reference  to  Mr.  Butchart 's 
being  president,  but  Aman  Moore  did  tell  me  that 
his  arrangement  with  Mr.  Butchart  was  that  Mr. 
Butchart   was    to   be    president    of    the    company. 
Aman  Moore  never  told  me  that  Mr.  Butchart  was 
making  any  arrangement  or  intended  to  make  any 
arrangement  or  had  made  any  arrangement  with 
the  California  cement  makers  and  the  Washington 
cement  makers,   to   divide  the  territory  in  which 
the  product  of  their  several  mills  could  be  sold, 
or  to  fix  prices  upon  the  products  of  their  several 
mills.    He  never  made  any  reference  to  any  ar- 
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rangement  of  this  character.  Wliile  acting  as  di- 
rector I  was  in  the  office  usually  about  once  a 
week.  After  receiving  a  letter  from  Mr.  Butchart 
about  June  16,  1916,  asking  me  to  look  after  the 
interests  of  the  company  and  represent  him,  I  spent 
considerable  time  in  the  company's  office.  The 
first  time  that  I  heard  that  Aman  Moore  charged 
that  Mr.  Butchart  had  made  an  agreement,  or  had 
entered  into  a  combination  with  other  cement 
manufacturers  in  California  and  in  Washington  in 
regard  to  the  territory  in  which  the  product  of  the 
Oregon  Portland  Cement  [347]  Company  should 
be  sold  and  the  price  at  which  it  should  be  sold, 
was  at  a  directors'  meeting,  I  think  in  the  month 
of  June,  1916.  Mr.  Aman  Moore  never  made  smj 
complaint  to  me  in  that  regard  prior  to  the  time 
when  this  meeting  was  held.  I  was  present  at  the 
meeting  when  Mr.  Clark  M.  Moore  was  made  sales 
manager;  I  had  no  conversation  at  all  with  Aman 
Moore  in  reference  to  Mr.  Clark  Moore  being  made 
sales  manager;  that  came  as  a  surprise  to  me  at 
that  meeting.  I  met  Clark  Moore  about  that  time. 
Not  until  the  directors'  meeting  at  which  Aman 
Moore  made  the  charge  and  gave  each  director  a 
copy  of  a  certain  letter,  did  I  hear  that  Aman 
Moore  claimed  that  he  went  to  several  directors, 
he  thinks  all  of  them,  and  told  them  that  he  had 
met  Mr.  Butchart,  that  Mr.  Butchart  told  him 
that  he  had  met  the  cement  manufacturers  in  Cali- 
fornia and  the  Washington  manufacturers,  and  had 
agreed  with  them  that  the  territory  in  which  the 
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Oregon  Portland  Cement  Company  should  sell  its 
product  should  be  limited  and  the  price  at  which 
its  product  should  be  sold  should  be  limited.  I 
had  no  conversation  at  all  with  Aman  Moore  in 
regard  to  Mr.  Clark  M.  Moore  being  appointed 
sales  manager  until  he  was  so  appointed.  Aman 
Moore  told  me  absolutely  nothing;  I  was  surprised 
to  hear  Aman  Moore  nominate  Clark  Moore  for 
sales  manager.  Aman  Moore  did  not  tell  me  that 
Mr.  Butchart  told  him  that  he  was  appoint- 
ing Clark  Moore  as  sales  manager  instead  of 
Aman  Moore  under  an  agreement  with  some 
or  all  of  the  California  cement  manufacturers 
or  the  Washington  cement  manufacturers  because 
these  manufacturers  said  that  Aman  Moore  was 
persona  non  grata  with  them  and  would  not  keep 
any  agreements  which  they  had  made.  He  made 
these  charges  later,  but  not  prior  to  the  time  when 
he  brought  his  first  suit.  When  the  charges  were 
made  I  asked  Mr.  Aman  Moore  for  the  evidence  of 
his  statement,  [348]  asked  for  it  repeatedly.  He 
declined  to  give  me  any  evidence.  I  remember  that 
Mr.  Minor,  another  of  the  directors,  made  the  same 
demand.  I  made  one  investigation  to  ascertain 
whether  or  not  these  charges  of  Aman  Moore  were 
true  or  not  true,  interviewed  all  of  our  employees, 
looked  over  the  sales  record  for  several  months, 
interviewed  a  number  of  companies  selling  cement 
here  and  elsewhere  and  joined  with  the  directors 
in   appointing   a   committee    of    stockholders." 
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Thereupon  the  following  proceedings  were  had: 

^^Q.  What  evidence,  if  any,  did  you  find? 

^'A.  Absolutely  none. 

*' COURT.— What  is  that? 

*'Mr.  MINOR. — What  evidence  if  any,  did  you 
find? 

''COURT. — I  say  that  is  not  competent.  You 
can't  try  the  case  on  what  he  found.  I  think  the 
objection  is  well  taken. 

''Mr.  MINOR.— The  point  I  make  is  this:  After 
he  read  the  allegations  he  went  and  interviewed 
these  several  parties  and  has  a  right  to  tell  what 
evidence  he  found,  not  anything  else. 

"COURT.— I  don't  think  so. 

"Mr.  MINOR.— Very  well.  We  offer  to  show  by 
this  witness  that  he  found  no  evidence  on  which 
he  could  undertake  to  base  a  charge  of  violation 
of  the  law,  and  will  save  an  exception  to  your 
Honor's  ruling." 

The  exception  was  then  allowed. 

The  following  proceedings  were  thereafter  had. 
The  defendants'  attorneys  asked  the  witness  Bal- 
lard the  following  questions: 

"Q.  What  did  you  do,  Mr,  Ballard,  in  order  to 
ascertain  the  prices  at  which  the  Oregon  Portland 
Cement  [349]  Company's  products  were  being 
sold? 

"Mr.  HUMPHREYS.--Object  as  immaterial. 

"Objection  sustained;  exception  saved  and  al- 
lowed, i 
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''Mr.  MINOR.— I  think  we  are  entitled  to  show 
these  parties  went  to  the  books  and  found  at  what 
prices  the  product  was  being  sold. 

"COURT. — I  think  the  books  and  records  are 
what  we  ought  to  have  in  this  case;  not  what  some- 
body else  found  out." 

"I  talked  with  Clark  Moore  in  regard  to  the 
policy  which  he  was  going  to  pursue  in  selling  the 
product  of  the  Oregon  Portland  Cement  Company's 
mills.  I  talked  with  him,  1  think,  in  April,  1916. 
He  told  me  they  would  take  the  best  part  of  the 
territory  first,  which  was  Portland,  and  extend 
the  work  as  fast  as  we  had  cement,  after  taking 
care  of  the  Portland  market.  There  was  no  sug- 
gestion as  to  what  our  territory  should  be  except 
that  we  would  sell  as  far  as  we  could." 

Thereupon  the  defendants  by  their  attorneys  pro- 
pounded to  the  witness  the  following  question: 
"And  what,  if  anything,  did  he  say  to  you  with 
regard  to  prices  at  which  the  product  of  the  mill 
was  to  be  sold?"  To  this  question  the  attorney 
for  the  United  States  objected  upon  the  ground 
that  the  declarations  were  self-serving  declarations^ 
and  thereupon  the  Court  sustained  the  objection  and 
refused  to  allow  the  question  to  be  asked,  and  to 
this  ruling  the  defendants,  by  their  attorneys,  ex- 
cepted and  offered  to  show  that  Clark  M.  Moore  said 
nothing  in  regard  to  the  prices  at  which  the  prod- 
uct of  the  mill  was  to  be  sold,  and  the  exception 
was  allowed. 
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'^The  meeting-  at  which  Mr.  Aman  Moore  pre- 
sented some  papers  in  which  he  made  some  charges, 
as  I  recall,  was  a  special  meeting  for  a  special 
purpose,  and  the  business  suggested  [350]  by 
these  papers  could  not  properly  be  considered  at 
that  meeting  and  we  asked  Mr.  Aman  Moore  to  sug- 
gest a  time  for  a  meeting  to  consider  his  charges. 
Aman  Moore  offered  no  suggestion,  simply  saying 
'It  is  up  to  the  Board.'  At  that  time  Aman  Moore 
was  a  vice-president  of  the  company,  and  Mr.  R.  P. 
Butchart  was  not  here." 

Testimony  of  H.  S.  McCracken,  for  Defendants. 

Thereupon  H.  S.  McCRACKEN,  called  as  a  wit- 
ness on  behalf  of  the  defendants,  testified  as  fol- 
lows: 

"I  reside  in  Portland,  am  a  building  material 
dealer  and  deal  in  cement.  During  the  year  1916 
and  prior  to  October  27th  of  that  year  I  had  busi- 
ness with  the  Oregon  Portland  Cement  Company; 
commenced  early  in  June,  1916,  when  they  started 
operations,  was  solicited  for  business  by  that  com- 
pany just  before  they  started  operations  and  pur- 
chased cement  from  that  company.  The  first  car- 
load purchased  from  that  company  was  shipped 
early  in  June;  I  cannot  say  whether  it  was  their 
first  shipment.  Before  buying  cement  from  them 
I  bought  from  the  Pacific  Portland  Cement  Com- 
pany, Henry  Cowell  Lime  &  Cement  Company,  and 
the  Santa  Cruz  Portland  Cement  Company,  all 
California    companies.     I   cannot    remember   what 
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price  I  was  paying  these  California  companies. 
This  bunch  of  papers  run  from  May  1,  1916,  to 
May  26th  of  the  same  year.  It  contains  bills  of 
one  company  only;  the  price  was  $2.30  per  barrel 
upon  which  they  allowed  ten  cents  for  each  sack 
when  returned.  No  commission  was  allowed  but 
a  discount  of  1%  for  cash  in  ten  days.  These 
papers  marked  Defendants'  Exhibit  109  are  in- 
voices drawn  against  us  b}^  the  Oregon  Portland 
Cement  Company.  They  show  correctly  the  prices 
we  were  paying  this  company.  Clark  Moore  soli- 
cited our  business,  no  one  else  at  that  time."    [351] 

Thereupon  the  papers  identified  by  the  witness^ 
marked  Defendants'  Exhibit  109,  were  offered  in 
evidence  and  read  to  the  jury. 

''The  pencil  figures  $46.20  and  $485.10  on  these 
papers.  Defendants'  Exhibit  109,  indicate  a  dis- 
count of  20  cents  a  barrel  on  231  barrels;  I  should 
have  said  it  was  a  commission  taken  off.  There  is 
also  a  commission  of  20  cents  a  barrel  on  173  bar- 
rels, one  notation  in  pencil  shows  a  commission 
of  20'  cents  a  barrel  on  231  barrels.  Another  in- 
voice shows  a  commission  of  20  cents  a  barrel 
on  289  barrels.  The  Pacific  Portland  Cement  Com- 
pany's price  was  $2.30  net  per  barrel,  allowance  of 
1%  discount  for  cash  in  ten  days.  Oregon  Port- 
land Cement  Company's  price  was  $2.30  per  bar- 
rel with  a  commission  of  20  cents  per  barrel  and 
a  discount  of  1%  off  the  gross  amount  of  the  bills 
before  the  commission  was  taken  off;  I  would  call 
this  a  cut  of  20  cents  a  barrel  in  price.    I  identify 
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these  papers.     They  are  invoices  against  oiir  com- 
pany  of   two   different   cement   companies,    taken 
from  our  files  and  have  my  personal  0.  K.  on  most 
of  them." 

The  papers  identified  by  the  witness  were  in- 
troduced in  evidence  marked  Defendants'  Exhibit 
110  and  read  to  the  jury. 

''One  of  these  papers  bears  a  pencil  memoran- 
dum. This  was  a  discount  of  5  cents  per  barrel 
paid  on  the  day  following  the  one  that  was  issued;  no 
dealer's  commission  was  allowed  on  this  last  in- 
voice. On  one  of  these  invoices  there  was  evi- 
dently an  error  in  the  bill.  I  called  attention  to 
it  and  deducted  20  cents  a  barrel  discount  instead 
of  10  cents  noted  on  the  same.  Another  of  these 
papers  show  pencil  notations.  This  was  an  error 
in  the  bill  in  figuring  and  we  corrected  it.  Upon 
another  one  of  these  is  a  pencil  [352]  memoran- 
dum. They  evidently  neglected  to  take  off  the 
commission  on  this  invoice  and  I  took  it  off  in 
pencil  and  paid  the  net  10  cents  a  barrel  on  6% 
barrels.  Upon  another  is  a  pencil  memorandum, 
six  barrels,  deducting  from  $13.80;  this  is  a  like 
matter.  Another  shows  a  pencil  reduction  of  $1.80 
for  18  barrels.  Another  of  these  bills  is  a  bill 
of  the  Santa  Cruz  Portland  Cement  Company; 
that  notation  on  it  shows  a  cash  discount  of  5 
cents  a  barrel  deducted.  Invoices  in  evidence  show 
deduction  for  commission,  some  at  10  cents  a  bar- 
rel, some  at  15  cents  a  barrel,  and  some  at  20  cents 
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a  barrel.     The  prices  varied  as  shown  by  the  in- 
voices." 

Upon  cross-examination  the  witness  testified: 
"I  have  seen  Defendants'  Exhibit  110  within  a 
week.  I  don't  know  who  put  it  in  the  form  in 
which  it  is  now.  Invoices  would  originally  be  in 
the  order  of  the  dates  in  our  office.  I  don't  know 
whether  the  form  has  been  changed  since  they  left 
our  hands.  As  far  as  I  know  they  are  in  the  same 
condition  in  which  they  were  when  the}^  left  our 
office.  I  don't  know  why  there  are  no  invoices 
shown  from  the  Pacific  or  the  Henry  Cowell  cement 
companies,  unless  we  were  not  buying  from  them 
at  those  particular  dates.  I  don't  know  whether 
at  that  time  the  Pacific  Company  was  allowing  the 
same  dealer's  commission  as  the  Oregon.  I  can- 
not remember  anything  but  what  the  invoices  show. 
I  don't  know  whether  we  got  the  20  cents  commis- 
sion from  the  Oregon  when  they  first  started  or  not 
or  whether  they  changed  from  20  cents  to  15  cents  or 
from  15  cents  to  20  cents.  I  remember  nothing  ex- 
cept what  the  invoices  show.  I  cannot  say  whether 
the  Pacific  was  allowing  10  cents  a  barrel  commission 
in  Portland  at  the  same  time  that  the  Oregon  Com- 
pany was  allowing  me  20  cents  [35S]  commission, 
and  I  cannot  remember  that  the  commission  which 
was  allowed  by  the  Pacific  was  changed  to  15  cents 
at  the  same  time  that  the  Oregon  was  changed  to 
15  cents.  I  expect  our  company  is  the  one  men- 
tioned as  McCracken  in  Plaintiff's  Exhibit  122, 
dated  August  16,  1916.     There  was  no  other  Mc- 
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Cracken  dealing  in  cement  in  the  city  of  Portland. 
Judging  from  that  letter  of  August  16,  1916,  if  we 
purchased  any  cement  at  that  time  I  suppose  we 
would  get  the  commission  as  stated  in  that  letter. 
Invoices  dated  September  23d,  1916,  August  21, 
1916,  October  25,  1916,  and  October  16,  1916,  were 
all  after  the  date  of  this  letter  of  August  16,  1916. 
From  the  face  of  these  few  invoices  it  doesn't 
appear  that  we  were  buying  Santa  Cruz  cement 
subsequent  to  August  16,  1916.  If  I  could  get  15 
cents  a  barrel  allowance  from  the  Pacific  and 
couldn't  15  cents  a  barrel  allowance  from  the  Santa 
Cruz  I  still  bought  Santa  Cruz  sometimes  when 
people  specified  Santa  Cruz  in  their  order. ' ' 

Thereupon  the  attorney  for  the  United  States 
propounded  to  the  witness  the  following  question: 

''Q.  At  what  price  did  you  sell  cement  at  that 
time? 

''Mr.  MINOR.— I  think  that  is  immaterial,  at 
what  price  the  dealer  sold  it. 

''Mr.  HUMPHREYiS.— The  indictment  charges, 
among  other  things,  that  the  consumers  of  cement, 
by  reason  of  this  combination,  had  to  pay  a  higher 
price  for  the  cement  than  they  would  have  had 
to  pay  had  there  not  been  this  combination  in  re- 
straint of  trade. 

"COURT.— I  think  the  objection  is  well  taken 
under  that  form  of  indictment. 

Mr.  MINOR. — Save  an  exception.  My  point  is, 
it  doesn't  make  any  difference  what  these  people 
charge  the     [354]     consumer,  the  question  before 


400        R.  P.  Butchart  and  Clark  M.  Moore 

(Testimony  of  H.  S.  McCracken.) 

the  Court  is,  what  these  people  received  for  our 

cement. 

*' COURT. — The  question  is  whether  you  entered 
into  a  combination  to  fix  prices  and  divide  the 
territory.     Answer  the  question." 

The  exception  was  then  allowed  and  the  witness 
testified : 

"As  I  remember  we  sold  at  $2.30  because  we 
could  get  no  more  for  our  cement  than  the  com- 
panies could  get.     The  California  companies  that 
were  selling  cement  in  Portland  in  1916  each  had 
its   own   selling  agency  in  the   city   of  Portland. 
These  selling  agencies  as  I  understand,  were  a  part 
of   the    organiation    of    the    home    establishments. 
The  Santa  Cruz  agency  in  Portland  was  selling  ce- 
ment to  the  public  at  $2.30  and  we  were  selling  ce- 
ment at  the  same  price.    In  May  the  Pacific  was  sell- 
ing at  $2.30  and  so  was  the  Cowell  Lime  &  Cement 
Company.    Our  remittance  sheets  show  that  in  May, 
1916,  we  got  nothing  from  the  Pacific  people  but 
a    1%    discount.     We    sold    on    this    margin    of 
1%   discount  in  some  cases  to  satisfy  our  custo- 
mers when  they  would  specify  a  certain  brand  of 
cement.     I  couldn't  remember  actual  conditions  at 
that  time.     I  have  nothing  to  go  by  but  the  figures 
in  our  invoices.     1%    is  a   very  small  margin,   a 
dangerous  margin.     A  man  cannot  handle  cement 
upon  that  margin  without  losing  money.     We  don't 
make  a  custom  of  handling  on  such  a  margin.    We 
usually  make  a  profit  on  cement  but  when  we  had  to 
buy  some  particular  brand  to  fill  an  order  such 
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condition  might  occur.  I  cannot  remember  just 
what  the  Pacific  Cement  Company  did  afterwards; 
there  was  some  change,  but  I  don't  remember  the  date 
of  it.  Clark  Moore  solicited  our  business  for  the 
Oregon  Portland  Cement  [355]  Company.  Ex- 
hibit 27  bears  my  signature.  I  didn't  notice  the 
date  of  it  when  I  looked  at  it  before.  It  is  an 
order  bearing  date  January  1,  1916,  order  No,  1 
upon  the  Portland  Oregon  Cement  Company. 
Stating  from  memory  I  think  Clark  Moore  was 
the  first  man  we  met  in  connection  with  that  busi- 
ness. If  he  was  not  connected  with  the  company 
at  the  date  of  that  letter  my  memory  is  at  fault. 
I  can't  remember  advertising  Oregon  Portland 
cement.  I  identify  this  letter,  a  letter  from  Clark 
M.  Moore  (offered  in  evidence,  marked  Plaintiff's 
Exhibit  162).  We  didn't  advertise  generally.  It 
is  possible  we  ran  an  advertisement  in  one  of  the 
building  papers  something  like  that.  We  do  very 
little  advertising  of  any  kind." 

Upon  redirect  examination  the  witness  testified: 
"Oregon  Portland  Cement  Company  did  not  fix 
a  price  at  which  we  should  sell  the  cement.  They 
made  no  requirement  that  we  should  sell  it  at  any 
certain  figure.  We  purchased  cement  outright 
from  it  and  we  sold  it.  We  had  no  restrictions 
places  upon  us  as  to  points  at  which  we  should 
ship  Oregon  Portland  cement;  no  restrictions  were 
made  to  our  shipping  Oregon  Portland  cement 
into  the  state  of  Washington  or  any  farther  north 
than  the   Columbia   River.     No  restrictions  were 
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placed  upon  our  cement  at  all.  The  cement  be- 
longed to  us  and  we  could  sell  wherever  we  wished. 
We  had  no  restrictions  as  to  territory." 

Testimony  of  W.  F.  King  for  Defendants. 

Thereupon  W.  F.  KING,  called  as  a  witness  on 
behalf  of  the  defendants,  testified  as  follows: 

' '  I  live  in  Prineville,  am  engaged  in  the  hardware 
and  implement  business  and  used  to  handle  cement. 
In  1916  I  lived  in  Prineville,  was  handling  build- 
ing material,  including  cement.  I  bought  from  the 
Oregon  Portland  Cement  Company  and  from  the 
Santa  Cruz  Portland  Cement  Company.  I  first 
[356]  bought  from  the  Oregon  Portland  Cement 
Company  in  July,  1916.  Prior  to  that  time  I  was 
buying  from  the  Santa  Cruz  Portland  Cement 
Company.  I  was  paying  the  Santa  Cruz  Portland 
Cement  Company  $3.0'2  f.  o.  b.  Redmond,  which 
was  our  nearest  railroad  point  at  that  time.  Red- 
mond is  south  and  west  of  Umatilla  and  west  of 
Prineville.  They  gave  me  a  commission  of  10 
cents  a  barrel,  an  allowance  of  10  cents  a  sack  for 
all  good  sacks  returned.  I  don't  think  I  took  ad- 
vantage of  any  cash  discounts.  I  paid  the  Oregon 
Portland  Cement  Company  $2.92  f.  o.  b.  Redmond, 
got  a  10  cent  dealer's  commission  and  10  cent  sack 
allowance.  I  recognize  these  papers  as  bills  from 
the  Oregon  Portland  Cement  Company  to  my 
firm  and  letters  and  quotations  from  the  Santa 
Cruz  Portland  Cement  Company." 
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The  papers  identified  by  the  witness  were  offered 
in  evidence  marked  Defendants'  Exhibit  111  and 
read  to  the  jury. 

"The  quotations  of  the  Santa  Cruz  Portland 
Cement  Company  did  not  change  to  my  knowledge 
from  the  date  of  the  first  quotation,  May  3d, 
through  to  the  last  purchase  I  made  of  them  in 
June,  1916.  Oregon  Portland  Cement  Company 
did  not  restrict  or  fix  terms  or  prices  at  which 
I  should  sell  cement  nor  the  territory  in  which  I 
should  sell  the  same,  but  we  have  a  custom  in  our 
country  of  not  interfering  with  agents  in  other 
towns  or  dealers  in  other  towns  as  far  as  possible. 
We  never  try  to  sell  any  at  our  railroad  point 
Redmond,  but  confine  our  business  to  our  own 
town,  Prineville.  This  was  according  to  our  custom 
and  not  at  the  request  of  the  Oregon  Portland 
Cement  Company." 

Testimony  of  C.  W.  Klippel,  for  Defendants. 

Thereupon  C.  W.  KLIPPEL,  called  as  a  witness 
on  behalf  of  the  defendants,  testified  as  follows: 
[357] 

My  business  is  building  material  and  feed. 
I  was  in  this  business  in  1916,  associated  with 
Nottingham  &  Company  as  secretary  and  office 
manager.  I  have  been  with  that  company  for 
about  twenty  years  in  the  same  capacity.  I  was 
familiar  with  cement  quotations  and  cement  prices 
paid  by  Nottingham  &  Company  in  1916.  In  June, 
1916,  we  bought  from  Oregon  Portland,  Washington 
Portland,  and  I  think  a  little  from  Pacific  Port- 
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land.  We  paid  Oregon  Portland  $2.30  a  barrel 
gross,  were  allowed  10  cents  a  sack  or  40  cents 
a  barrel  for  sacks,  and  15  and  5  or  20  cents  off  a 
barrel  as  commission,  and  a  cash  discount  of  1%  if 
paid  in  ten  days.  In  June,  we  were  buying  from  the 
Washington  Portland  at  $2.30  gross  per  barrel  or 
$1.90  net  with  1%  cash  discount.  I  had  some  in- 
voices from  the  Washington  Portland  Cement  Com- 
pany at  the  former  trial  of  this  case,  but  I  couldn't 
find  them.  I  have  a  ledger  transcript  that  covers 
these  invoices.  Washington  Portland  Cement  Com- 
pany manufactured  in  the  state  of  Washington.  I 
bought  95  barrels  from  them  on  June  12,  1916, 
and  paid  $2.30  a  barrel  gross.  I  had  a  conunission 
of  1%  cash  if  paid  in  ten  days.  No  allowance  or 
commissions  were  made  me  as  a  dealer  on  that 
cement.  An  allowance  of  ten  cents  a  sack  was 
allowed  for  sacks.  I  haven't  the  invoice  from 
that  company  dated  June  15,  1916;  I  have  a  copy 
of  it.  It  reads  42  barrels,  $96.60  gross  or  $2.30 
a  barrel.  I  had  no  commission  or  allowance  upon 
this  except  1%  cash  if  paid  in  ten  days  and  ten 
cents  a  sack  of  40  cents  a  barrel  for  sacks  re- 
turned. I  also  purchased  from  the  Washington 
on  June  28th  and  June  23d,  paid  $2.30  gross 
per  barrel.  I  purchased  a  carload  on  the  28th 
and  one  on  the  29th.  The  last  car  I  purchased 
was  on  July  7th,  paid  for  this  $2.30.  [358]  I 
also  purchased  from  Oregon  Portland  Cement 
Company.  We  continued  to  purchase  from  them 
for   possibly    two    years.     Its    price    was    a    little 
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better  up  to  August  ISth.    About  that  time  we  had 
a  proposition  from  other  companies  to  meet  their 
price.     This  proposition  was  from  the  Pacific  Port- 
land, I  believe.    It  was  not  the  same  either;  there 
was    no    1%    off   for  cash.     Possibly    the    Henry 
Cowell  Lime  &  Cement  Company  made  the  same 
offer.     I  am  not  sure  about  that,  we  bought  from 
them   during   the   summer.     Oregon   Portland   Ce- 
ment  Company  did  not  undertake  to  fix  a  price 
at  which  we  should  resell  their  cement.    I  don't 
know  whether  they  knew  where  we  were  shipping 
and  delivering  their  cement;  I  think  we  shipped 
most  of  the  Oregon's  cement  direct.     They  did  not 
restrict  or  undertake  to  restrict  the  territory  in 
which  we  should  resell.     No  instructions  were  ever 
given  or    requests    made  that  we    should  not  sell 
north  of  the  Columbia  river  or  east  of  a  line  run- 
ning north  and  south  through  the  Deschutes  or  of 
a  line  running  north  and  south  through  Umatilla 
or  south  of  a  line  running  east  and  west  through 
Drain   or   Roseburg.     There   were   no   restrictions- 
whatever. ' ' 

Upon  cross-examination  the  witness  testified: 
"We  bought  from  Washington  in  June  and  July. 
I  suppose  we  needed  more  of  that  cement  to  fill 
certain  orders.  Possibly  we  had  work  to  fill  in 
which  required  Washington  cement.  I  am  in  the 
same  company  with  Mr.  C.  W.  Nothingham.  We 
understood  that  the  Washington  Portland  Cement 
Company  had  withdrawn  and  that  all  the  Washing- 
ton   companies    had    withdrawn    from    Oregon.     I 
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don't  remember  what  particular  contracts  we  were 
filling  with  Washington  in  June  and  July.  Before 
the  first  of  January,  1916,  we  had  been  buying  most 
of  our  cement  from  the  Washington  Portland 
Cement  Company  for  a  year  and  [359]  a  half 
and  w^e  continued  to  buy  from  them  until  the  Ore- 
gon started.  They  gave  us  a  commission  up  to  the 
summer  of  1915  w^hen  they  cut  off  the  commission. 
We  had  to  have  cement;  we  had  worked  up  quite  a 
Washington  trade  so  we  continued  handling  Wash- 
ington, making  our  cartage  out  of  it.  After  about 
the  18th  of  August,  1916,  the  California  companies 
-and  the  Oregon  Company  allowed  the  same  commis- 
sion except  that  we  got  a  small  discount  from  the 
Oregon,  I  think  1%.  I  do  not  know  whether  other 
cement  people  knew  what  we  were  paying.  We 
were  not  aw^are  that  they  knew  that  w^e  got  a  little 
better  rate  from  Oregon." 

Testimony  of  H.  H.  Corey,  for  Defendants. 

Thereupon  H.  H.  COREY  was  called  as  a  vatness 
for  the  defendants  and  testified  as  follows: 

^'I  reside  in  Salem;  am  a  member  of  the  Public 
Service  Commission,  have  been  for  four  and  one- 
half  years;  was  a  member  in  the  summer  of  1916." 

Thereupon  the  defendants  offered  to  show  by  this 
witness  the  condition  in  Portland  and  surrounding 
country  of  the  car  service,  and  thereupon  the  at- 
torney for  the  United  States  stated  that  his  client 
did  not  question  Mr.  Newlands'  statement  in  regard 
to  the  car  shortage,  that  it  began  about  the  time  the 
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Oregon  Portland  Cement  Company  began  market- 
ing its  product  and  became  worse  in  September. 

Testimony  of  W.  V.  Wellman,  for  Defendants. 

Thereupon  W.  V.  WELLMAN,  called  as  a  wit- 
ness on  behalf  of  the  defendants,  testified  as  fol- 
lows: 

*'I  reside  at  Helena,  Montana,  represent  F.  B. 
Connolly  Company,  at  Billings,  Montana.  I  am  not 
now  connected  with  the  Oregon  Portland  Cement 
Company  in  any  way.  I  was  connected  with  this  com- 
pany from  about  June  1,  1916,  until  March  14,  1917,. 
employed  as  a  salesman  by  Mr.  Clark  M.  Moore. 
[360]  I  began  soliciting  about  June  1,  1916,  under 
Mr.  Clark  Moore 's  direction.  The  first  trip  I  made^ 
I  was  directed  to  go  to  Eastern  Oregon  and  solicit 
business  for  the  company.  I  went.  Mr.  Clark 
Moore  was  in  charge  of  the  sales  department  at 
that  time.  Mr.  Joe  Moore  had  charge  of  that  de- 
partment a  short  time  after  I  entered  the  employ 
of  the  company.  No  instructions  were  ever  given 
me  at  any  time  by  the  sales  office  of  the  Oregon 
Portland  Cement  Company  restricting  the  place 
where  I  should  sell  their  cement.  I  sold  in  Wash- 
ington and  Oregon.  I  sold  my  first  order  at  Bend, 
sold  in  Condon,  sold  for  shipment  to  Enterprise 
and  The  Dalles,  Hood  Eiver,  and  various  places 
in  the  Willamette  Valley  south  and  down  the  Coos 
Bay  country  to  Marshfield  and  down  the  Columbia 
Eiver  as  far  as  Astoria  and  Seaside.  I  remember 
the  letter  offered  in  evidence  referring  to  my  report 
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regarding  Golden  Gate  cement  in  Marshfield  being 
shipped  on  consignment  to  apply  on  one  of  the  Ore- 
gon Portland  Cement  jobs.  We  had  two  contracts 
in  that  country.  Upon  my  first  trip  there  I  found 
fhe  work  was  being  done  with  Golden  Gate  Cement 
and  found  that  this  cement  had  been  shipped  into 
Marshfield  on  a  boat  on  consignment,  freight  pre- 
paid. Golden  Gate  is  manufactured  by  the  Pacific 
Portland  Cement  Company,  a  California  company. 
I  found  this  consigned  cement  in  Marshfield  I  think 
in  August,  either  in  July  or  August,  1916.  I  was 
unable  to  see  any  invoices  to  show  the  price  at 
which  it  was  sold,  but  information  which  I  gath- 
ered from  different  sources  led  me  to  believe  that 
the  ultimate  user  might  have  obtained  some  conces- 
sion. I  sold  cement  in  Bend ;  it  is  east  of  the  Des- 
chutes. I  met  Mr.  Butchart  last  Saturday  for  the 
first  time.  I  never  had  any  correspondence  with 
him.  I  [361]  made  sales  in  Washington." 
Upon  cross-examination  the  witness  testified: 
"When  I  learned  of  this  trouble  down  in  Marsh- 
field about  Golden  Gate  I  made  a  report  to  our  com- 
pany. I  didn't  furnish  any  cement  after  that.  I 
created  a  lot  of  business  down  there,  but  we  even- 
tually didn't  get  the  order.  Pacific  Portland  cement 
was  furnished.  My  report  did  not  do  us  any  good. 
I  sold  cement  in  June,  1916,  to  the  Maryhill  Land 
Company.  I  made  the  sale  to  Mr.  Potter  who  was 
Mr.  Sam  Hill's  representative  here  in  Portland. 
Maryhill  is  in  Washington." 
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Thereupon  G.  C  McDONALD,  called  as  a  witness 
on  behalf  of  the  defendants,  testified  as  follows: 

"I  reside  in  Portland,  Oregon;  am  local  manager 
of  the  Henry  Cowell  Lime  &  Cement  Company.  I 
have  held  this  position  in  Portland  since  1914. 
Prior  to  that  I  was  in  Tacoma,  Washington,  for  the 
same  company.  Since  I  have  been  in  Portland  I 
have  been  in  close  touch  with  the  cement  market  in 
Portland.  I  get  my  information  by  inquiry  of  dif- 
ferent dealers,  consumers,  and  friends.  During^ 
that  period  some  of  the  cement  manufacturers  have 
issued  price  lists  from  time  to  time;  we  have  not» 
We  issued  one  price  list  in  1914  and  the  next  one  I 
think  in  1919.  I  used  to  get  hold  of  price  lists  is- 
sued by  other  cement  manufacturers  by  asking  for 
them  from  the  different  dealers.  These  price  lists 
undertook  to  give  the  delivered  price  at  different 
points.  During  that  period  on  small  business  I 
think  these  price  lists  were  maintained,  I  know  we 
maintained  ours,  but  on  big  business  there  never 
was  a  price.  Practically  cement  was  always  sold 
below  these  price  lists.  This  was  the  case  with  our 
[362]  company  and  as  far  as  I  could  gather  the 
facts  this  was  the  case  with  other  companies.  In 
Tacoma  I  represented  Henry  iCowell  Lime  &  Cement 
Company.  I  then  came  to  Portland  for  the  same 
company.  While  in  Portland  I  sold  cement  in 
Washington  also;  did  whatever  business  we  could 
pick  up  that  would  figure  a  little  profit  or  at  least 
break   even.     To   fill   Washington   orders   most   of 
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the  cement  went  from  San  Francisco  direct,  but  the 
small  orders  were  sent  from  Portland.  We  kept  a 
stock  of  cement  on  hand  in  Portland  at  all  times. 
I  remember  the  correspondence  between  the  Aber- 
deen Manufacturing  Company  and  myself  which  has 
been  offered  in  evidence.  It  was  run  by  Mr.  Wylie 
and  for  quite  a  while  we  did  business  with  him  and 
his  payments  were  fairly  good;  then  they  got  into 
US  pretty  deep  so  I  figured  how  we  should  best  get 
out.  I  wrote  him  one  or  two  letters,  told  him  I 
was  going  to  get  out  of  Aberdeen  and  asked  him 
to  pay  up.  By  degrees  we  worked  our  account 
down  close  to  a  couple  hundred  dollars.  They  finally 
went  broke  and  we  lost  our  money.  I  afterwards 
sold  in  Aberdeen  considerably  more  cement.  The 
x)nly  instructions  I  had  from  our  head  office  in  San 
Prancisco  was  to  stop  active  solicitation  in  Wash- 
ington unless  we  could  make  some  money  on  it.  We 
sold  in  Oregon  throughout  the  Willamette  Valley 
and  as  far  east  as  we  could  possibly  go  and  all 
through  western  Oregon.  I  remember  the  Oregon 
Portland  Cement  Company's  product  first  came  on 
the  market  in  the  summer  of  1916.  I  had  no  ar- 
rangements of  any  kind  either  directly  or  indirectly 
with  Clark  M.  Moore,  Mr.  Hollister,  J.  E.  Moore,  or 
R.  P.  Butchart  in  regard  to  the  manner  in  which  I 
should  sell  the  Henry  Cowell  Lime  Company's 
cement  or  the  manner  in  which  they  should  sell  the 
cement  of  the  Oregon  Portland  Cement  Company. 
[363]     During  that  period  we  sold  anybody.     We 
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had  the  same  price  to  dealers  and  consumers.    We 

gave  a  cash  discount  to  both." 

Upon  cross-examination  the  witness  testified: 
"Yes,  the  inspiration  of  my  letter  to  Wylie  of 
the  Aberdeen  Manufacturing  Company  was  that 
their  account  was  not  satisfactory.  They  were  poor 
pay  and  I  didn't  wish  to  continue  doing  business 
with  them.  I  note  my  letter,  Government's  Ex- 
hibit 39,  dated  December  28,  1914.  They  paid  their 
lime  and  plaster  bills  very  little  better  than  their 
cement  bills." 

Upon  redirect  examination  the  witness  testified: 
"Practically   they  paid   their   lime   and   plaster 

bills  no  better.     Their  lime  and  plaster  business  was 

very  small." 

Testimony  of  Brockwell  Statter,  for  Defendants. 

Thereupon  BROCKWELL  STATTER  was 
called  as  a  witness  on  behalf  of  the  defendants  and 
testified  as  follows: 

"I  reside  in  Portland,  am  local  manager  of  the 
Pacific  Portland  Cement  Company  and  have  been 
for  ten  years.  I  think  during  that  period  I  have 
acquainted  myself  with  the  market  for  cement  in 
Portland.  I  have  sold  in  the  entire  Northwest  dur- 
ing that  ten  years,  in  Washington  and  Idaho  and 
eastern  Oregon  as  far  as  Huntington.  I  think  the 
Oregon  Portland  Cement  Company  put  its  product 
upon  the  market  some  time  in  June,  1916,  as  nearly 
as   I   can   remember.     I   was   acquainted   with   the- 
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market  conditions  for  cement  at  that  time.  We  is- 
sued some  price  lists  but  very  seldom;  sometimes 
they  were  a  year  apart ;  sometimes  of tener.  In  1916 
four  California  companies  were  operating  in  Port- 
land. The  Oregon  people  came  in;  the  Washing- 
ton people  had  been  in.  I  don't  remember  when 
the  Washington  people  stopped  shipping  into  this 
market.  It  was  some  time  in  1916,  I  think.  There 
has  always  been  competition  here  among  the  cement 
manufacturers.  By  competition  I  mean  they  were 
selling  at  different  prices  and  our  company  took 
part  in  [364]  that  competition.  We  tried  to  get 
as  much  as  possible  for  cement.  If  somebody  made 
a  lower  price  than  was  being  quoted  at  the  time  and 
we  wanted  the  business  we  would  take  it.  We  sold 
to  dealers  and  consumers  alike.  There  was  a  time 
when  we  paid  dealers'  commissions  and  other  times 
when  we  didn't.  I  don't  remember  any  particular 
time  when  there  was  any  change  made  in  the  price. 

have  seen  this  letter  (Plaintiff's  Exhibit  122).  It 
came  from  the  San  Francisco  office.  Mr.  Manning 
mentioned  in  that  letter  is  a  salesman  in  our  em- 
ploy. I  don't  remember  where  I  was  when  the  tele- 
phonic communication  referred  to  in  that  letter  took 
place.  We  have  always  sold  to  dealers  in  the  city 
of  Portland.  From  this  letter  I  judge  we  were 
then  paying  dealers  ten  cents  a  barrel  commission 
and  the  letter  instructed  us  to  advance  that  commis- 
sion to  fifteen  cents  a  barrel.  We  didn't  sell  all 
the  dealers  mentioned  in  that  letter  at  all  times. 
They  had  been  on  our  list  and  for  various  reasons 
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we  discontinued  selling  them.  McMillan  &  Com- 
pany, Balfour-Guthrie  &  Company,  McCracken  & 
'Company,  Nottingham  &  Company,  Cherry  &  Com- 
pany, and  Columbia  Digger  Company  were  the  prin- 
cipal dealers  that  we  sold,  though  we  sold  to  others 
from  time  to  time,  but  their  business  was  light  and 
didn't  amount  to  much.  All  other  parties  mentioned 
in  that  letter  had  been  on  our  books.  Grenerally 
telephone  conversations  were  had  with  me  direct,  but 
the  conversation  referred  to  in  that  letter  was  not. 
I  suppose  the  increased  commission  was  given  to 
meet  the  competition  of  the  market,  that  is  my  recol- 
lection. So  far  as  I  know  other  California  com- 
panies were  selling  to  dealers.  I  don't  know  whether 
other  California  companies  gave  dealers  com- 
missions or  not.  In  1916  I  sold  most  in  Oregon  and 
a  little  in  Washington  as  far  as  I  could.  I  [365] 
cannot  say  definitely  that  we  made  any  sales  in 
Washington  that  year,  but  I  think  we  always  sold 
there  more  or  less  through  every  year." 

Upon  cross-examination  the  witness  testified: 
''Without  reference  to  letters  I  do  not  remember 
the  dealers'  situation  in  Oregon  in  the  early  part 
or  summer  of  1916.  My  recollection  is  that  the  Ore- 
gon people  was  the  cause  of  our  advancing  our  deal- 
ers' commission  in  the  market  because  they  had  in- 
creased the  dealers'  commission.  The  signature  to 
the  letter.  Plaintiff's  Exhibit  121,  I  think  is  Mr. 
Erlin's.  I  note  the  letter  from  Mr.  Erlin  to  Mr. 
Clark  Moore  at  Denver.  It  refers  to  dealers  in 
Portland  in  July,  1916.     The  coming  in  of  the  Ore- 
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gon  Portland  Cement  Company  does  not  suggest  to 
me  any  reason  why  Mr.  Erlin  should  wish  to  confer 
with  Clark  Moore  about  the  dealers'  situation  in 
Portland.  The  pencil  memorandum  on  Plaintiff's 
Exhibit  123  is  in  my  handwriting.  I  remember  the 
first  telegram  in  this  exhibit.  I  sent  this  telegram. 
I  couldn't  find  out  anything  about  the  matter  men- 
tioned in  this  telegram  from  the  office  of  the  Oregon 
Portland  Cement  Company.  I  asked  if  the  allow- 
ance was  made  and  could  get  no  information  so  I 
thought  if  Mr.  Clark  Moore  was  in  San  Francisco,, 
I  think  he  was  at  the  time  or  was  going  to  be  there, 
Mr.  Erlin  might  be  able  to  find  out  something  from 
him  in  San  Francisco.  I  would  have  asked  any- 
body in  the  Oregon  Portland  Cement  Company  if  I 
could  have  gotten  any  information.  I  didn't  think 
that  we  were  entitled  to  any  explanation  unless  they 
wished  to  give  it.  We  made  our  commission  in  Au- 
gust, 1916,  fifteen  cents  to  dealers  in  order  to  meet 
the  Oregon  company's  commission.  I  don't  know 
that  they  had  been  giving  McCracken  and  Notting- 
ham twenty  cents  at  that  time.  I  didn't  know  that 
they  gave  fifteen  [366]  cents.  I  am  only  making 
this  statement  on  the  instructions  in  that  letter 
which  we  received  from  California  and  I  assume 
that  w^as  the  reason  the  letter  was  written." 

Upon  redirect  examination  the  witness  testified: 
"I  don't  remember  whether  we  kept  the  business 

mentioned  in  the  telegram  about  which  I  have  been 

interrogated." 
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called). 

Thereupon  G.  McDONALD,  recalled  by  the  de- 
fendants, testified  as  follows : 

"I  am  secretary  of  the  Oregon  Portland  Cement 
•Company,  was  what  might  be  called  credit  man- 
ager, that  is  to  say,  checked  up  the  credit  of  parties 
ordering  cement.  I  kept  the  books  and  credits.  I 
have  gone  over  our  books  and  ascertained  how  much 
cement  we  sold  during  1916  up  to  October  27th  in 
Washington.  We  sold  2,470  barrels.  The  first 
shipment  was  made  June  23.  I  have  also  ascer- 
tained that  during  that  period  we  sold  in  Oregon 
east  of  Umatilla  and  south  of  Roseburg,  including 
Roseburg,  1880  barrels.  This  does  not  include 
Marshfield  sales,  some  five  or  six  thousand  barrels. 
Marshfield  is  south  of  Drain,  but  not  south  of 
Roseburg.  Our  first  shipment  to  eastern  Oregon 
was  on  June  17th;  it  was  to  Baker,  242  miles  east 
of  Umatilla.  I  first  met  Clark  M.  Moore  on  April 
14,  1916,  when  he  was  appointed  sales  manager.  I 
was  secretary  then.  He  remained  here  for  a  short 
time  at  that  time.  At  that  tiine  my  office  was  in 
Oswego  and  after  the  directors'  meeting  I  returned 
to  Oswego.  I  saw  him  later,  either  the  next  day  or 
the  following  day.  I  removed  our  office  to  Port- 
land on  the  25th  of  May,  but  Mr.  Hollister  had 
been  in  about  ten  days  getting  carpets,  telephone, 
and  office  fixtures.  When  Clark  Moore  was  here  on 
his  first  visit  our  mail  came  to  Oswego.  We  had 
but  one  office  from  April  14th  to  about  May  ISth 
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and  that  was  at  Oswego.  After  May  ISth  our  office 
was  in  Portland,  but  this  [367]  office  was  not 
opened  until  several  weeks  after  Mr.  Clark  Moore 
left  Portland  on  his  first  visit.  When  he  returned 
to  Portland  I  had  an  office  on  the  left-hand  side; 
the  entrance  to  the  office  was  in  the  center  and  Mr. 
Clark  Moore's  office  was  on  the  right-hand  side  of 
the  entrance,  all  of  the  offices  intercommunicating. 
I  had  no  supervision  of  sales  during  that  time.  I 
checked  all  orders  as  to  credits  and  arranged  the 
collection  of  all  moneys.  I  observed  in  what  terri- 
tory sales  were  being  made  and  the  prices  at  which 
the  cement  was  being  sold.  As  soon  as  invoices 
were  issued  I  entered  them  in  the  books  and  the 
invoices  were  entered  within  one  day  at  least  after 
the  invoice  was  issued.  I  collected  the  money.  Mr^ 
Butchart  came  to  Portland  about  the  14th  of  April, 
1916.  He  remained  only  a  few  days,  two  or  three 
days.  I  think  he  was  in  Portland  the  first  one  or 
two  days  in  June,  1916.  From  that  time  I  do  not 
remember  his  being  here  until  between  September 
20th  and  2:7th  when  he  came  overland  by  the  0.  W. 
E.  &  N.,  arriving  about  7 :30  P.  M.  and  went  on  to 
Victoria  the  same  evening  about  eleven  o'clock. 
Except  at  the  times  above  stated  he  was  not  here  at 
all  to  my  knowledge.  During  1916  we  sold  to 
dealers  only  with  the  exception  of  railroads.  The 
company's  financial  condition  was  bad.  We  strug- 
gled hard  to  make  both  ends  meet.  We  had  ex- 
hausted our  credit  at  the  banks,  collected  our  ac- 
counts as  closely  as  possible  and  I  was  urging  Mr. 
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Clark  Moore  and  the  various  salesmen  to  sell  as 
much  cement  as  possible  as  we  had  to  have  the 
money  to  keep  the  plant  in  operation.  In  order  to 
run  our  business  at  that  time  Mr.  Butchart  and 
Mr.  Boettcher  of  Denver  loaned  us  $40,000.00.  The 
capital  stock  of  the  Oregon  Portland  Cement  Com- 
pany is  $876,000.00  preferred  besides  some  frac- 
tional shares,  a  total  of  $876,311.00  preferred  and 
[368]  $605,600.00  common.  Oregon  Portland  Ce- 
ment Company  acquired  the  properties  of  the  old 
Portland  Cement  Company,  as  I  remember,  on  De- 
cember 29,  1915." 

Upon  cross-examination  the  witness  testified: 
**As  a  rule  we  sold  only  to  dealers  and  railroads. 
There  may  have  been  some  exceptions.  I  don't 
know  personally  about  the  quotation  made  to  In- 
man-Poulsen  Lumber  Company  in  July,  1916,  nor 
about  the  quotations  made  to  the  Tacoma  Dredging 
Company  for  Vancouver,  Washington,  and  Che- 
halis,  Washington.  When  requests  for  quotations 
came  in  we  practically  always  turned  them  over  to 
our  local  dealers  in  the  city  of  Portland.  We  sold 
in  Washington  prior  to  the  date  of  the  indictment 
2470  barrels.  Of  this  732  barrels  was  sold  before 
the  first  of  September  and  before  the  29th  day  of 
August.  Of  this  cement  three  shipments  were  to 
the  S.  P.  &  S.,  aggregating  481/4.  barrels.  These 
shipments  were  as  follows:  Maryhill  Land  Com- 
pany, June  23,  122  barrels;  S.  P.  &  S.  Ry.,  July 
19,  2  barrels;  J.  D.  Bower,  Dayton,  Washington, 
July  19,  150  barrels;   S.   P.  &  S.   Railway,  Van- 
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couver,  Washington,  July  26,  5  barrels;  MaryMlI 
and  Company,  Maryhill,  Washington,  August  9, 
132  barrels.  Maryhill  is  114  miles  east  of  Van- 
couver on  the  S.  P.  &  S.;  Willis  E.  Lebo  &  Com- 
pany, Aberdeen,  Washington,  135  barrels;  Maryhill 
Land  Company,  Maryhill,  Washington,  August  10, 
135  barrels;  S.  P.  &  S.  Railroad  Company,  Van- 
couver, Washington,  August  14,  41%  barrels,  al- 
together five  shipments.  I  haven't  the  particulars 
to  show  at  what  prices  these  shipments  were  sold 
and  do  not  remember  the  prices.  I  cannot  remem- 
ber this  as  we  issued  1010  invoices  from  June  9th 
to  October  27.  I  cannot  say  without  having  the 
invoices  in  my  hand  whether  the  first  cut  under  the 
$2.30  price  in  Washington  was  after  September  or 
not.  The  shipment  to  Lebo  at  Aberdeen  I  presume 
[369]  is  the  one  we  made  him  pay  for  in  ad- 
vance." 

Testimony   of  J.   E.   Moore,   for  Defendants. 

Thereupon  J.  E.  MOORE,  called  as  a  witness  on 
behalf  of  the  defendants,  testified  as  follows: 

''I  reside  in  Denver,  Colorado;  was  connected 
with  the  Oregon  Portland  Cement  Company  in 
1916.  I  remember  dining  with  my  brother  Clark 
in  April,  1916,  at  the  house  of  Mr.  Aman  Moore.  I 
think  the  only  persons  present  were  Clark,  Mr. 
Aman  Moore,  his  wife  and  their  little  girl,  possibly 
eight  or  nine  years  old.  My  attention  is  directed 
to  the  testimony  of  Aman  Moore  in  regard  to  that 
dinner  and  to  the  persons  present.  Clark  Moore 
did  not  promise  Aman  Moore  that  he  would  not 
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carry  out  any  policy  which  Mr.  Butchart  had  de- 
fined and  did  not  give  his  oath  on  the  square  that 
he  would  not  carry  out  the  combine.  Nothing  of 
that  kind  happened  at  all." 

Testimony  of  Wirt  Minor,  for  Defendants. 

Thereupon  WIRT  MINOR  was  called  as  a  wit- 
ness on  behalf  of  the  defendants  and  testified  as  fol- 
lows: 

**In  1916  I  was  a  director  and  my  firm,  Teal, 
Minor  &  Winfree,  were  attorneys  for  the  Oregon 
Portland  Cement  Company,  and  I  looked  after  most 
of  its  legal  business.  I  was  made  a  director  when 
the  company  was  first  formed  at  the  solicitation  of 
Mr.  Aman  Moore.  My  firm,  Teal,  Minor  &  Win- 
free,  had  been  the  attorneys  for  the  Portland  Ce- 
ment Company  which  the  Oregon  Portland  Cement 
Company  succeeded,  and  either  Mr.  Teal  or  myself 
had  been  directors  of  it.  The  first  notice  that  I  had 
that  Aman  Moore  complained  that  there  was  any 
combination  in  restraint  of  trade  in  which  the  Ore- 
gon Portland  Cement  Company  was  involved  was 
on  the  evening  when  Mr.  Aman  Moore  came  to  my 
house  with  his  wife  and  his  attorney  and  his  at- 
torney's wife,  and  gave  me  a  copy  of  the  complaint 
which  he  had  prepared  to  file  in  the  state  court,  and 
either  gave  or  showed  me  a  copy  of  [370]  an 
injunction  order  which  he  had  obtained  from  Judge 
Henry  McGinn.  I  don't  remember  the  date,  but 
the  papers  show  it  was  the  9th  of  June.  Mr.  Aman 
Moore  wished  me  to  accept  service  for  the  company 
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and  personally;  I  refused  to  do  so.  He  then  wished 
me  to  accept  service  of  the  injunction  order  and  I 
refused  to  do  so,  and  told  him  he  could  bring  the 
matter  to  my  office  the  next  day.  He  said  the  mat- 
ter was  rushed  because  there  was  a  meeting  of 
directors  to  be  held  the  next  day,  at  which  meeting 
he  was  to  be  removed  as  vice-president,  and  he  de- 
sired to  prevent  any  action  being  taken  at  that 
•meeting.  I  told  him  Mr.  W.  A.  Johnson,  one  of 
the  directors,  was  in  the  hospital  and  that  unless 
he.  Dr.  Smith,  Mr.  Bates,  and  Mr.  Wilson  should 
attend,  there  could  be  no  quorum  of  the  Board.  I 
made  him  no  promises;  I  could  make  no  promises 
for  I  didn't  know  whether  the  other  parties.  Dr. 
Smith,  Mr.  Wilson,  and  Mr.  Bates,  would  attend 
and  make  a  quorum  or  not.  The  next  day  he  came 
to  my  office  and  I  had  a  conversation  with  him. 
After  Aman  Moore  left  my  house  that  night  I  read 
the  complaint  and  was  rather  angry.  The  next  morn- 
ing I  upbraided  him  for  making  these  charges 
against  me  personally.  I  had  told  him  the  night 
before  that  I  would  have  Mr.  Cotton  as  my  attor- 
ney. He  told  me  in  the  morning  that  I  had  been 
made  a  party  because  his  attorneys  thought  it  neces- 
sary to  make  all  directors  parties  and  particularly 
because  he  claimed  I  belonged  to  the  other  faction 
or  was  standing  in  with  Mr.  Butchart,  but  that  he 
would  see  that  my  name  was  dropped  if  it  could 
be  done.  There  was  no  quorum  at  the  meeting  the 
next  day.  Those  directors  who  were  present  ad- 
journed  because   there   was   no   quorum.    At   this 
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meeting  on  the  next  day  I  asked  Mr.  Aman  Moore 
to  give  me  all  the  data  he  had  concerning  the 
charges  made  in  his  complaint  as  I  thought  it  was 
my  duty  to  find  out  all  I  could  as  I  was  a  director 
and  also  attorney  for  the  company.  At  that  time 
he  gave  me  nothing  whatever.  He  may  have  told 
me  [371]  something  about  the  Hollister  letter. 
I  went  to  the  office  of  the  Oregon  Portland  Cement 
Company  in  the  Wilcox  Building.  I  think  Mr. 
Moore  had  told  me  I  could  get  all  the  information 
"there  which  he  had.  I  spoke  there  with  Clark 
Moore.  I  also  talked  on  one  or  more  occasions 
with  Mr.  Newlands,  Mr.  George  McDonald,  the  sec- 
retary, and  probably  with  some  others,  but  I  don't 
recall  talking  with  others.  I  also  examined  the 
files,  particularly  all  letters  passing  between  Mr. 
Aman  Moore  and  Mr.  R.  P.  Butchart,  examined 
the  files  to  ascertain  what  data  there  was  on  this 
subject.  I  interrogated  these  parties  in  regard  to 
the  manner  in  which  sales  had  been  made,  in  regard 
to  the  territory  in  which  sales  were  made,  and  in 
regard  to  the  charges  Aman  Moore'  made  in  his 
complaint.  In  his  talk  with  me  on  the  day  after 
he  came  to  my  house  in  the  evening,  Aman  Moore 
gave  me  no  particulars  as  to  the  combination 
charged.  I  think  the  complaint  which  has  been  of- 
fered in  evidence  is  a  copy  of  the  complaint  which 
he  gave  me.  The  first  time  I  heard  or  had  any 
knowledge  of  the  alleged  conversation  between  Mr. 
Butchart  and  Mr.  Aman  Moore  of  which  Aman 
Moore  testified,  was  when  he  testified  upon  the  trial 
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of  tliis  case  last  year.  After  I  had  examined  the 
files  and  consulted  the  office  force  I  had  many  con- 
versations with  Aman  Moore  in  regard  to  the  al- 
leged combination  and  insisted  upon  having  all  the 
evidence  laid  before  me.  The  only  information 
which  Mr.  Aman  Moore  gave  me  was  a  letter  either 
to  himself  or  to  Mr.  Newlands  in  regard  to  what 
Mr.  Hollister  had  been  doing  in  Eastern  Oregon 
and  in  Washington,  I  think  in  March,  1916,  and 
possibly  the  letter  of  Galbraith,  Bacon  &  Company 
of  about  that  date.  When  I  went  to  investigate 
the  papers  in  the  office  I  didn't  know  that  Mr. 
Aman  Moore  had  a  private  file,  [372]  so  didn't 
investigate  it.  I  didn't  know  of  this  private  file 
until  he  testified  here  a  year  ago.  I  met  Mr.  But- 
chart first  in  1911,  1912,  or  1913.  I  was  called  into 
the  city  to  meet  him  by  Aman  Moore.  I  never  met 
Mr.  Clark  Moore  until  the  occasion  upon  which  he 
was  made  sales  manager  when  I  was  introduced  to 
him  by  Mr.  Aman  Moore.  Mr.  Aman  Moore  told 
me  before  that  meeting  that  Mr.  Clark  Moore  was  a 
suitable  man  to  be  made  sales  manager  and  to  take 
charge  of  the  sales.  Most  of  the  legal  business  of 
the  Oregon  Portland  Cement  Company  was  handled 
by  myself,  some  of  it  by  Mr.  Teal.  As  director  T 
discussed  Aman  Moore's  charges  with  Mr.  Ballard, 
Mr.  Newlands,  Mr.  Johnson,  and  I  think  briefly  at 
one  time  with  Mr.  Wilson,  and  much  later  I  dis- 
cussed the  matter  with  Mr.  Bates ;  I  think  that  was 
after  the  indictment  was  found.  I  also  discussed 
these  charges  with  Mr.  Butchart  at  a  later  date- 
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There  was  a  special  meeting  of  the  directors  called 
for  certain  business,  I  cannot  give  the  date  of  the 
meeting,  and  at  this  meeting  Mr.  Aman  Moore  I 
think  delivered  to  each  one  of  the  directors  one  or 
more  papers  which  were  rather  voluminous.  I 
glanced  at  them  and  then  stated  that  these  were 
matters  that  could  not  be  taken  up  at  that  special 
meeting.  After  the  business  was  transacted  I  asked 
Mr.  Aman  Moore  what  he  wished  to  do  about  the 
matter.  He  said,  'It  is  up  to  the  directors.'  I 
said,  'Do  you  wish  the  directors  to  call  a  meeting 
for  the  purpose  of  considering  these  matters?'' 
He  answered,  'It  is  up  to  the  directors,'  or  some- 
thing like  that.  I  do  not  know  of  any  dummy 
directors  on  that  board  as  Mr.  Aman  Moore  has 
testified.  I  did  not  control  any  members  of  the 
Board.  I  know  to  whom  Mr.  Moore  refers.  ^N'o 
question  of  compromise  was  considered  at  that 
meeting.  At  that  meeting  [373]  Aman  Moore 
resigned  as  sales  manager  and  proposed  Clark 
Moore  in  his  stead.  It  is  my  recollection  that  all 
of  the  original  Board  of  Directors  were  named  by 
Aman  Moore.  Neither  Mr.  Aman  Moore  nor  any- 
one else  at  the  meeting  at  which  Clark  Moore  was 
appointed  sales  manager,  or  at  any  other  time, 
stated  that  he,  Aman  Moore,  had  talked  to  Clark 
Moore;  that  Clark  Moore  had  given  his  word  of 
honor  and  that  he  thought  he  was  sincere  and  would 
not  enter  into  the  illegal  combine  and  that  he 
thought  we  ought  to  give  him  a  trial.  There  never 
was  any  conversation  of  this  character  had  with 
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me.     I    remember   the    meeting    of    December    21^ 
1915,   at  which  Mr.   Butchart  was   made   director 
and  at  which  Mr.  Aman  Moore  resigned  as  general 
manager  and  was  made  treasurer  and  put  in  charge 
of  sales.     I  am  not  sure  of  his  being  made  treas- 
urer at  that  meeting,  but  he  was  put  in  charge  of 
sales.    This  meeting  was  called  and  held  because  Mr. 
A.    S.   Butchart,   who   was  Mr.   R.   P.   Butchart 's 
brother  and  had  prior  to  that  time  been  a  director 
and  member  of  the  executive  committee,  and  Mr. 
Aman  Moore  were  not  getting  on  well  together,  and 
Mr.  A.  S.  Butchart  had  made  up  his  mind  to  leave. 
I   do   not   remember   all  the   matters   over   which 
there  was  a  controversy,  but  I  do  know  that  one 
trouble  was  that  Mr.  A.  S.  Butchart  did  not  think 
that  Aman  Moore  should  be  allowed  to  do  as  he 
pleased  without  action  of  the  executive  comcmittee. 
Mr.  Newlands  was  not  present  and  did  not  come 
here  until  later.     Mr.  R.  P.  Butchart  was  not  at 
that  meeting  that  I  recall.     There  was  a  faction  at 
that  time  in  the  Board,  that  is  to  say,  there  were 
differences  between  Mr.  A.   S.  Butchart  who  was 
backed  by  Mr.   R.   P.   Butchart,   and  Mr.   Aman 
Moore.     I  don't  know  how  the  Board  was  divided* 
I  was  not  a  party  to  any  faction  and  cannot     [374] 
say  whether  there  was  a  faction,  but  there  were 
differences.     Mr.  Cotton  and  Mr.  Teal  had  charge 
of  the  reorganization  up  to  the  time  of  the  organ- 
ization of  the  Oregon  Portland  Cement  Company. 
Mr.  Cotton  acted  mainly  through  Mr.  James  Wil- 
son and  Mr.  Teal  largely  through  Mr.  W.  A.  John- 
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son,  but  these  two  gentlemen  were  nominated  for 
the  Board  by  Aman  Moore,  not  by  myself,  and  so 
far  as  I  know,  not  by  Mr.  Cotton.     The  other  party 
to  whom  Aman  Moore  referred  in  his  testimony  as 
a  dummy,   I  presume  was  myself.     At   that  time 
Mr.  Teal  and  myself  had  a  substantial  interest  in 
the  company.     I  did  not  give  orders  to  any  of  the 
directors  at  any  time.     Mr.  Aman  Moore  did  not 
discuss  his  charges  with  me  prior  to  bringing  his 
complaint,  the  action  in  the  state  court,  or  obtain- 
ing the  injunction,  and  I  was  very  much  surprised 
when  I  got  that  visit  from  him  that  night.     I  re- 
member  the   Bates   letters   referred   to    by   Aman 
Moore.     He  did  not  give  me  those  letters  at  the 
meeting  on  June  10th  or  the  first  meeting  there- 
after; in  fact  they  had  not  been  written  at  that 
time.     I  have  been  a   stockholder  in  the   Oregon 
Portland  Cement  Company  since  its  inception.     I 
have  been  quite  familiar  with  the  conduct  of  the 
business  of  the  company  since  its  organization.     I 
think  I  have  attended  every  directors'  meeting  and 
heen  consulted  by  the  officers  of  the  company  upon 
practically  every  question  which  has  been  discussed 
between  the  officers  of  the  company  in  Portland. 
As  far  as  I  could  judge  from  the  conduct  of  the 
company  I  saw  no  change  in  the  policy  of  the  com- 
pany   doing    business    after    the    complaints    were 
made  by  Aman  Moore,  after,  as  he  said,  he  began 
to  make  trouble.     I  know  Mr.  Boettcher  came  here 
and  had  some  conferences  with  Aman  Moore.     I 
don't  remember  meeting  Mr.  Morse.    I  know     [3751 
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there  was  some  attempted  agreement,  but  I  was  not 
present  when  the  agreement  was  made.  That 
agreement  was  subsequently  discussed  in  my  pres- 
ence by  Aman  Moore,  Clark  Moore  representing 
Mr.  Boettcher,  and  Mr.  Harry  Ross  representing 
Mr.  Butchart.  I  think  they  came  to  me  for  the 
purpose  of  having  me,  as  attorney  for  the  company^ 
call  a  meeting,  if  a  meeting  were  necessary  to  ar- 
range these  matters,  but  I  don't  think  they  came 
together.  A  telegram  dated  June  27th,  addressed 
to  Mr.  R.  P.  Butchart,  was  either  read  or  shown 
to  me  by  Aman  Moore  at  that  time.  I  did  not  see 
the  other  telegram  until  a  few  days  ago.  The 
paper  shown  me  was  either  the  original  telegram  or 
a  copy  of  it." 

Thereupon  the  defendants  offered  in  evidence  a 
certain  telegram  addressed  to  R.  P.  Butchart  and 
signed  by  Charles  Boettcher,  E.  Possett,  and  R.  J. 
Morse.  To  this  telegram  the  United  States  by  its 
attorney  objected  and  the  objection  was  sustained 
and  the  telegram  was  not  permitted  to  be  introduced 
in  evidence,  and  to  this  ruling  the  defendants  ex- 
cepted and  the  exception  was  allowed. 

Testimony  of  Claxk  Moore,  for  Defendants. 

Thereupon  CLARK  MOORE  was  called  as  a  wit- 
ness on  behalf  of  the  defendants  and  testified  as  fol- 
lows: 

**I  am  one  of  the  defendants  in  this  case.  In  1916 
I  resided  in  Denver,  Colorado,  was  in  the  cement 
business  connected  with  the  Colorado  Portland  Ce- 
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ment  Company,  the  Three  Forks  Portland  Cement 
Company,  and  the  Oregon  Portland  Cement  Com- 
pany. I  believe  I  became  connected  with  the  Ore- 
gon Portland  Cement  Company  April  14,  1916.  I 
was  first  advised  that  I  should  be  made  sales  mana- 
ger of  this  company  in  January  or  February,  1916, 
when  Mr.  Butchart  came  to  Denver  and  consulted 
with  Mr.  Boettcher.  Mr.  Boettcher  called  me  into 
his  office  which  was  adjoining  mine  and  asked  me 
in  the  presence  of  Mr.  [376]  Butchart  if  it  would 
"be  agreeable  to  me  to  go  to  Oregon  and  organize 
the  sales  department  of  the  Oregon  Portland  Ce- 
ment Company;  that  the  factory  was  nearing  com- 
pletion and  that  it  would  be  ready  to  market  its 
cement  some  time  in  the  near  future,  and  I  said  it 
would  be  agreeable.  I  had  never  met  Mr.  Butchart 
before.  I  do  not  remember  hearing  anything  more 
about  this  matter  until  about  the  time  when  I  came 
out  to  Portland.  I  came  to  Portland  in  April  via 
San  Francisco,  came  by  San  Francisco  to  attend 
a  meeting  of  the  Portland  Cement  Association,  a 
National  association,  at  the  request  of  Mr.  Beck, 
then  general  manager  of  the  Association.  He  was 
on  his  way  to  San  Francisco  and  stopped  at  Den- 
ver. I  was  then  a  member  of  the  executive  commit- 
tee of  the  Portland  Cement  Association  and  the 
meeting  was  called  by  the  members  of  the  National 
Association  who  were  members  on  the  west  Coast 
to  make  a  more  satisfactory  arrangement  to  those 
members  to  care  for  promotion  work  being  done  by 
the  Association  on  that   Coast.     I   remember  that 
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Mr.  Leonardt  and  Mr.  Trainor  of  the  southern  Cali- 
fornia mills,  Mr.  Cameron,  Mr.  Henderson  and 
Mr.  Erlin  I  believe  of  the  northern  California  mills 
and  Mr.  Coats  and  Mr.  Eden  of  the  Washington 
mills  were  present  at  this  meeting.  I  don't  remem- 
ber whether  Mr.  Cameron  of  the  Washington  mills 
was  present  or  not.  Mr.  Butchart  was  not  present. 
The  Oregon  Portland  Cement  Company  was  not  a 
member  of  that  Association  at  that  time.  I  think 
it  joined  the  27th  of  June,  1916.  At  that  meeting 
there  was  no  discussion  in  regard  to  the  sale  of 
cement  on  the  Pacific  Coast.  At  that  meeting  there 
was  nothing  said  in  regard  to  the  territory  in  which 
the  several  manufacturers  of  cement  on  the  Pacific 
Coast  should  sell  their  cement  and  nothing  was 
said  at  that  meeting  in  regard  to  prices  for  cement. 
Matters  of  that  character  were  never  discussed  at 
any  meeting  of  the  National  Association  that  I  at- 
tended. Mr.  Eden  was  also  [377]  a  member  of 
the  executive  committee.  I  don't  think  Mr.  George 
was  present  at  this  meeting.  He  and  Mr.  Coats  are 
not  very  good  friends.  I  remained  in  California  at 
that  time  from  one  to  three  days  I  should  say.  I 
didn't  see  Mr.  Butchart  while  in  California  at  that 
time.  I  talked  at  that  time  with  officers  of  the  Cali- 
fornia cement  manufacturers  and  with  officers  of 
the  Washington  manufacturers,  but  I  had  no  talk 
with  any  of  them  in  regard  to  the  manner  in  which 
the  business  of  the  Oregon  Portland  Cement  Com- 
pany or  their  own  business  so  far  as  selling  cement 
is  concerned,  or  as  to  the  places  where  cement  should 
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be  sold  or  the  prices  at  which  it  should  be  sold. 
There  is  a  Mr.  Rogers  who  was  with  the  Lehigh 
Portland  Cement  Company  at  that  time.  I  don't 
remember  his  being  at  that  meeting.  I  knew  him  at 
that  time;  I  do  not  remember  of  seeing  him  at  that 
meeting.  I  came  to  Portland  from  California,  ar- 
riving in  Portland  on  April  14th  I  think;  arrived 
on  the  same  day  on  which  I  was  elected  sales  man- 
ager. I  had  not  seen  Mr.  Butchart  since  I  met  him 
in  Denver  until  I  arrived  in  Portland  on  April  14th 
and  do  not  remember  having  had  any  correspondence 
with  him  at  the  meeting  in  Denver,  Colorado.  Noth- 
ing was  said  to  me  in  my  presence  in  regard  to  the 
management  of  the  sales  department  or  the  con- 
duct of  the  business  of  the  Oregon  Portland  Cement 
Company.  I  am  certain  I  did  not  meet  Mr.  But- 
chart before  the  meeting  at  which  I  was  made  sales 
manager.  I  had  met  Aman  Moore  before  that  time, 
in  the  Denver  office  probably.  I  never  had  any 
conversation  with  him  in  regard  to  the  affairs  of 
the  Oregon  Portland  Cement  Company  before  I 
came  to  Portland  in  April,  1916.  He  never  told 
me  anything  about  having  made  any  agreement  with 
any  of  these  parties.  During  the  w^hole  time  that  I 
was  here  in  April,  1916,  Mr.  Butchart  said  nothing 
to  me  at  all  about  the  territory  in  which  cement 
should  be  sold,  [378]  the  prices  at  which  it  should 
be  sold,  prices  at  which  competitors'  cement  should 
be  sold,  the  territory  in  which  competitors'  cement 
should  be  sold,  or  about  any  agreement  made  with 
any  person.     I  do  not  remember  when  I  next  saw 
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Mr.  Butchart  after  April  14",  1916.  I  don't  think 
I  saw  him  in  June,  1916.  If  I  did  see  him  in  June, 
1916,  I  had  no  conversation  with  him  in  regard  to 
the  manner  in  which  I  should  conduct  the  sales  de- 
partment of  the  Oregon  Portland  Cement  Company, 
the  territory  in  which  I  should  sell  its  product,  the 
price  which  I  should  ask  for  its  product,  the  terri- 
tory in  which  the  Washington  mills  should  sell  their 
product,  the  territory  in  which  the  California 
mills  should  sell  their  product,  or  the  territory 
in  which  any  of  them  should  sell  their  product, 
or  the  prices  at  which  any  of  them  should  sell 
their  product.  Mr.  Butchart  told  me  nothing 
at  all  about  having  any  agreement  with  any  of 
these  parties,  either  the  California  manufacturers  or 
any  of  them,  or  the  Washington  manufacturers  or 
any  of  them.  I  do  not  recall  having  seen  Mr. 
Butchart  at  any  time  during  the  summer  of  1916 
or  at  any  time  after  seeing  him  in  April,  1916, 
prior  to  the  27th  day  of  October,  1916.  I  met  Aman 
Moore  in  April,  1916.  I  met  him  at  the  Portland 
Hotel.  I  had  a  conversation  with  him.  He  told  me 
there  was  trouble  between  himself  and  Mr.  Butchart 
and  this  was  the  first  time  that  I  knew  of  that, 
and  he  tried  to  find  out  whether  I  would  be  on  his 
side  or  not.  He  said  there  had  been  trouble  be- 
tween Mr.  Butchart 's  brother  and  himself  in  regard 
to  the  factory;  that  this  was  where  the  trouble 
seemed  to  arise.  He  didn't  say  anything  at  all 
about  having  had  any  conversation  with  Mr.  R.  P. 
Butchart  in  regard  to  the  manner  in  which  the  busi- 
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ness  of  selling  cement  here  should  be  conducted.  He 
didn't  say  anything  to  me  about  having  a  conversa- 
tion with  Mr.  Butchart  [379]  nor  claim  that  he 
had  had  any  conversation  with  Mr.  Butchart  in 
regard  to  the  territory  in  which  the  Oregon  Port- 
land Cement  Company  should  sell  its  product ;  if  he 
had  I  should  have  remembered  it.  Aman  Moore  did 
not  say  anything  to  me  in  regard  to  where  the  Cali- 
fornia cement  manufacturers  or  any  of  them  should 
sell  the  product  of  their  mills  and  said  nothing  to 
me  in  regard  to  the  prices  at  which  the  California 
cement  manufacturers  or  the  Washington  manufac- 
turers or  any  of  them  should  sell  their  product. 
Mr,  Aman  Moore  did  not  have  a  discussion  with  me 
as  to  any  arrangement  made  by  Mr.  Butchart  in 
San  Francisco  in  regard  to  price  and  territory.  He 
did  not  ask  me  if  I  intended  to  carry  out  any  such 
an  agreement  and  I  did  not  give  him  my  promise 
or  oath  that  I  would  not.  Nothing  was  discussed 
between  myself  and  Mr.  Aman  Moore  in  regard  to 
any  alleged  agreement  made  by  R.  P.  Butchart.  I 
did  not  give  Aman  Moore  my  promise  or  oath  that 
I  would  not  carry  out  any  agreement;  he  didn't  ask 
me  to.  Aman  Moore  did  not  direct  my  attention  to 
the  details  of  any  agreement,  he  did  not  tell  me  that 
any  agreement  had  been  made  whereby  the  territory 
of  the  Oregon  Portland  Cement  Company  should  be 
restricted  to  the  Coliunbia  River  on  the  North,  Uma- 
tilla on  the  east  and  some  point  around  Roseburg 
on  the  south.  There  was  no  conversation  of  that 
character  and  he  made  no  statement  of  that  char- 
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aeter  to  me.  Aman  Moore  did  not  say  anything  to 
me  about  the  removal  of  Mr.  Hollister.  Aman 
Moore  did  not  mention  any  inquiries  which  had  been 
made  for  cement  at  that  time  so  far  as  I  remember. 
He  did  not  discuss  the  situation  with  me  or  anything 
pertaining  to  the  alleged  combine  nor  these  in- 
quiries or  inquiries  from  the  territory  in  which  we 
were  not  supposed  to  ship  or  quote.  Our  conversa- 
tion was  not  very  long.  We  couldn't  have  dis- 
cussed these  matters  in  detail  [380]  for  we  only 
talked  a  few  minutes,  not  more  than  twenty  or 
thirty  minutes,  and  this  just  before  the  meeting  at 
which  I  was  elected  sales  manager;  then  Mr.  But- 
chart came  along  and  nothing  more  was  said.  We 
went  to  the  meeting  together  as  I  remember  and 
nothing  at  all  about  these  matters  was  said  as 
claimed  by  Aman  Moore.  Aman  Moore  invited  my 
brother  Joe  and  myself  a  few  days  afterwards  to 
his  house  for  dinner  at  Oswego.  He  invited  me  to 
dinner  and  I  told  him  my  brother  was  coming  from 
Seattle;  that  I  hadn't  seen  him  for  a  number  of 
years  and  that  he  was  going  to  spend  Sunday  with 
me,  so  he  extended  the  invitation  to  my  brother 
also  and  we  took  dinner  with  him  and  Mrs.  Moore. 
At  the  dinner  Mr.  and  Mrs.  Moore  and  possibly  their 
little  girl,  my  brother  Joe  and  myself  were  present. 
At  that  dinner  I  did  not  make  him  any  promise  or 
make  him  any  oath  or  make  him  any  oath  on  the 
square  that  I  would  not  carry  out  any  combine. 
Nothing  was  said  in  regard  to  that  matter ;  it  wasn  't 
even  mentioned.     I  am  not  a  Mason  and  was  not  a 
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Mason  at  that  time;  have  never  been  a  Mason.     I 
hoped  to  be  a  Mason  at  one  time  but  lost  my  arm 
and  since  then  have  not  been  able  to  become  a  mem- 
ber.    I  came  to  Portland  again  in  June,  1916,  the 
latter  part  of  May  or  the  first  of  June.     I  remember 
meeting  Mr.  Aman  Moore  also  at  the  hotel  on  my 
first  visit  to  Portland  in  April,  1916,  on  the  day  that 
I  left  Portland.     I  called  up  Mr.  Jack  Eden  that 
day  by  phone.     I  called  up  Eden  while  Aman  Moore 
and  I  were  together  and  no  one  else  was  there.     I 
called  him  up  because  I  was  in  a  hurry  to  get  to  the 
train.     My  object  in  calling  him  up  was  to  say  to 
him  that  I  had  been  elected  sales  manager  of  the 
Oregon  Portland   Cement   Company  and  that  this 
company  would  become  a  member  of  the  National 
Association  of  Portland  cement  manufacturers.     He 
was  then  a  member  of     [381]     the  executive  com- 
mittee,  the  same   as  myself.     I   do  not  remember 
telling  Mr.  Eden  or  Mr.  Coats  that  they  need  have 
no   worry,    that    everything   would  be   carried   out 
O.  K.     I  may  have  said  that  the  Oregon  Portland 
Cement  Company  would  co-operate  and  carry  on  the 
work  of  the  Association;  whatever  I  did  say  had 
reference  entirely  to  the  work  of  the  Association 
and  to  nothing  else.     By  work  of  the  Association 
I  mean  work  in  promoting  the  use  of  cement.     I 
don't  think  I  had  any  talk  with  Mr.  Coats  at  that 
time  over  the  phone.     If  I  did  my  talk  with  him 
was  about  the  same  as  my  talk  with  Mr.  Eden  and 
also  was  in  reference  entirely  to  the  work  of  pro- 
moting the  uses  of  cement  as  carried  out  bv  the 
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National  Association,  and  about  the  Oregon  Port- 
land Cement  Company  joining  this  Association.  At 
the  meeting  which  we  had  held  in  San  Francisco  a 
week  or  so  before,  one  of  our  objects  was  to  try 
and  enlist  the  support  and  membership  of  all  the 
manufacturers  on  the  Coast  as  the  Coast  manufac- 
turers were  not  entirely  satisfied  with  the  way  the 
National  Association  was  dividing  the  funds  in 
promotion  work  and  therefore  it  was  desirable  to 
have  very  manufacturer  on  the  Coast  a  member  of 
the  Association.  I  left  Portland  soon  after  I  ar- 
rived in  April,  1916,  and  went  to  Denver  and  came 
back  to  Portland  the  latter  part  of  May  or  first  of 
June.  I  came  by  way  of  San  Francisco;  I  came 
by  way  of  San  Francisco  upon  a  personal  matter 
that  I  had  to  attend  to  there  with  a  nephew  of 
mine.  He  was  not  interested  in  the  cement  business ; 
he  is  in  a  bank  and  the  matter  to  which  I  had  to 
attend  to  wdth  him  had  nothing  to  do  with  the  ce- 
ment business,  but  was  purely  personal.  I  went  to 
Los  Angeles  to  see  him.  I  didn't  see  anyone  else 
that  I  remember  of  while  I  was  in  Los  Angeles.  I 
went  from  San  Francisco  to  Los  Angeles,  that  is 
to  say  went  to  Los  Angeles  [382]  by  way  of  San 
Francisco.  I  did  not  meet  Mr.  Butchart  in  San 
Francisco  on  that  trip.  I  had  not  seen  him  since 
I  met  him  in  April,  1916.  On  that  trip  I  called  at 
the  offices  I  think  of  the  Henry  Cowell  Company, 
the  Pacific  Portland  Company  and  the  Santa  Cruz 
Company.  My  calls  were  merely  social  to  pay  my 
respects  to  these  officers.     I  met  Mr.  Cameron  and 
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Mr.  Miihs  of  the  Santa  Cruz  and  Standard  Portland 
Cement  Companies,  I  met  Mr.  Henderson  of  the 
Pacific.  I  did  not  meet  Mr.  Erlin  that  I  recall,  nor 
any  officer  of  the  Cowell  Company.  I  may  have 
iad  some  talk  with  these  gentlemen  about  the  cement 
business  in  a  general  way.  I  transacted  no  business 
with  them  at  all  and  had  no  conversation  with  them 
in  regard  to  the  manner  in  which  the  business  of  the 
Oregon  Portland  Cement  Company  should  be  con- 
ducted by  me.  I  had  no  talk  with  them  in  regard 
to  either  the  territory  in  which  I  should  sell  the 
Oregon  cement  or  the  territory  in  which  they  should 
seU  the  product  of  their  mills.  I  had  no  talk  with 
them  or  any  of  them  in  regard  to  prices  at  which 
I  was  going  to  market  the  Oregon  cement  or  the 
prices  at  which  they  should  market  the  product  of 
their  mills.  At  that  time  I  had  not  heard  any- 
thing at  all  about  any  division  of  territory  or  about 
fixing  prices  on  the  Pacific  Coast.  I  did  not  meet 
any  of  the  Washington  Portland  Cement  Company 
manufacturers  down  there  at  that  time  and  I  did  not 
meet  Mr.  Rodgers  there  at  that  time.  The  matter 
of  my  having  become  sales  manager  of  the  Oregon 
Poi-tland  Cement  Companj^  came  up  in  the  office  of 
the  Santa  Cruz  company.  I  do  not  remember  but 
I  probably  said  I  was  on  my  way  to  Portland  to 
take  charge  of  the  office.  I  remember  Mr.  Muhs 
said  that  he  had  a  schedule  of  freight  rates  apply?- 
ing  to  the  Portland  territory,  freight  rates  that 
carried  cement  out  of  Portland  and  volunteered  to 
give  me  a     [383]     copy  of  the  schedule  and  I  was 
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very  glad  to  have  it.  I  think  he  mailed  it  to  me 
afterward.  Nothing  was  said  about  his  giving  me 
any  schedule  of  prices  or  price  list.  Nothing  was 
said  about  prices  at  all.  When  I  got  to  Portland 
about  the  first  of  June  I  took  charge  of  the  office. 
In  my  absence  I  had  left  Mr.  HoUister  in  charge, 
told  him  to  get  together  the  necessary  equipment 
for  the  office,  also  schedule  of  freight  rates  apply- 
ing from  Portland,  also  schedule  of  freight  rates 
applying  from  the  mills  of  our  competitors.  I  don't 
remember  saying  anything  to  him  at  that  time  about 
issuing  any  circular  letters.  I  remember  the  cir- 
cular letter  which  Aman  Moore  issued  some  time  the 
early  part  of  1916.  He  called  my  attention  to  this 
during  my  stay  in  Portland  in  April.  There  were 
some  replies  to  that  circular  letter  but  nothing  like 
so  many  as  a  hundred.  I  didn't  do  anything  about 
the  circular  letter  when  I  was  here  in  April  as  I 
didn't  think  it  was  good  business  to  do  anj^hing 
toward  soliciting  business  or  selling  cement  at  that 
time.  I  didn't  know  when  this  factoiy  would  have 
cement  for  sale.  My  plan  was  to  have  the  cement 
on  hand  ready  to  sell  and  know  absolutely  we  could 
fill  the  orders  if  we  received  them,  for  my  experience 
shows  that  there  is  nothing  so  detrimental  as  to 
take  orders  and  fail  to  fill  them.  "When  I  came 
back  in  June  I  took  charge  of  the  sales  office  and 
started  Mr.  Hollister  to  work  there  and  employed 
my  brother  and  Mr.  Wellman  and  began  trying  to 
sell  Oregon  cement.  I  issued  a  letter,  a  typewritten 
letter  and  sent  it  I  believe  to  all  the  people  to  whom 
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we  hoped  to  sell  cement  that  we  knew  of  at  that 
time.  I  call  it  a  form  letter  and  think  such  a  letter 
carries  more  weight  than  a  circular  letter.  I  sent 
these  letters  all  over  Oregon  and  into  Washington. 
I  don't  know  what  territory  [384]  exactly,  but 
I  know  I  sent  them  into  southwestern  Washington. 
The  territory  into  which  I  sent  these  letters  was 
governed  principally  by  the  freight  rates.  I  mean 
that  where  freight  rates  are  such  that  it  makes  it 
entirely  unprofitable  for  us  to  sell  cement  because 
other  manufacturers  have  a  lower  rate  to  these 
points  it  would  be  unnecessary  for  us  to  send  letters 
to  that  territory.  We  got  out  some  literature,  prop- 
aganda on  home  product,  trying  to  impress  the  peo- 
ple of  Oregon  that  we  would  appeal  to  them  for 
business  as  an  Oregon  institution.  I  cannot  re- 
member all  the  literature  which  I  got  out  but  we 
did  appeal  to  people  in  Oregon  to  patronize  us  as 
an  Oregon  company.  I  sent  out  two  travelers,  my 
brother  and  Mr.  Wellman.  I  gave  them  no  limita- 
tion as  to  where  they  should  go.  We  secured  three 
dealers  to  handle  our  cement  in  the  city  of  Portland. 
By  dealers  I  mean  parties  to  whom  we  sold  cement 
and  they  resold  it  to  their  customers.  As  nearly 
as  I  am  able  to  ascertain  the  prices  that  our  com- 
petitors were  making  in  the  city  of  Portland  we 
made  these  three  dealers  a  lower  price.  We  ascer- 
tained the  prices  made  by  our  competitors  in  the 
city  of  Portland  from  salesmen  investigations  and 
inquiries  and  published  price  lists,  I  believe  some 
of  them  had  such  at  that  time.     I  do  not  recall  how 
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much  inducement  we  offered  to  these  dealers.  If 
there  was  a  meeting  of  California  manufacturers 
in  San  Francisco  in  May,  1916,  I  know  nothing  about 
it  and  never  did  know  anything  about  it.  I  do  not 
know  anything  about  a  new  price  schedule  which 
Aman  Moore  testified  was  sent  out  by  all  California 
companies  from  the  Portland  office  under  date  May 
29,  1916.  If  such  price  list  was  sent  out  I  know 
nothing  of  it.  I  don't  know  what  Aman  Moore 
means  by  the  term  'fixing  his  own  estimate  in  the 
city  of  Portland.'  There  [385]  was  no  meeting 
in  California  in  May,  1916,  that  I  know  of.  I  did 
nothing  at  that  time  in  regard  to  fixing  any  estimate 
in  the  city  of  Portland  or  prices  or  anything  else. 
I  know"  nothing  about  any  price  schedule  having 
been  agreed  upon  at  that  time.  If  there  was  any 
such  agreement  I  had  nothing  to  do  with  it.  I 
didn't  have  anything  to  do  with  the  price  lists  w^hich 
Aman  Moore  testifies  was  prepared  ^and  later  sent 
out  as  a  freight  schedule  signed  by  Fred  Muhs.  If 
it  was  prepared  and  sent  out  I  know  nothing  of  it. 
I  didn't  have  anything  to  do  with  Fred  Muhs  or 
with  any  such  schedule.  When  I  came  back  in  June, 
1916,  I  was  here  I  believe  the  full  month  of  June. 
When  I  left  I  went  directly  to  Denver.  I  was  here 
when  Aman  Moore  prepared  some  papers  for  filing 
a  suit  in  the  State  Court  and  prepared  a  temporary 
restraining  order  or  injunction  in  June,  1916. 
Prior  to  that  time  I  had  not  heard  any  complaint 
made  by  Aman  Moore  in  regard  to  the  prices  at 
which  the  Oregon  Portland  Cement  Company  should 
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sell  its  cement  or  in  regard  to  the  prices  at  which 
other  companies  should  sell  their  cement  or  in  re- 
gard to  the  territory  in  which  the  Oregon  Portland 
Cement  Company  or  other  cement  companies  should 
sell  their  products.  I  remember  about  that  time 
of  having  an  inquiry  from  Galbraith,  Bacon  & 
Company.  When  I  got  this  inquiry  I  called  up  Mr. 
Eden  of  the  Superior  by  phone,  asked  him  whether 
Galbraith,  Bacon  &  Company  were  dealers  and 
w^hat  the  market  price  of  cement  was  in  Seattle  at 
that  time.  I  don't  know  what  he  said  but  I  know 
the  price  was  lower  than  I  fixed  to  get  for  our 
cement  in  Portland.  I  think  Mr.  Nickerson  was  in 
my  office  when  this  inquiry  by  telegram  came  from 
Galbraith,  Bacon  &  Company,  Nickerson  of  the 
Washington  Portland  Cement  Company  in  Portland, 
and  that  I  showed  him  the  telegram  or  told  him  of  it 
>and  knowing  that  [386]  he  was  in  the  cement  busi- 
ness and  selling  for  the  Washington  Company 
thought  he  would  know  the  price  of  cement  in 
Seattle  and  asked  him.  He  said  he  didn't  know  the 
price  of  cement  in  Seattle  and  suggested  that  I  call 
up  his  Company  and  I  called  Mr.  Eden  instead.  I 
had  a  talk  with  Aman  Moore  in  regard  to  that 
matter  afterward  within  a  day  or  two.  After  this 
suit  was  brought  and  after  Aman  Moore  had  made 
his  complaint  I  made  no  change  in  my  policy  in 
selling  the  product  of  the  Oregon  Portland  Cement 
Company.  I  next  went  to  California  in  August 
from  Portland,  had  been  in  Portland  from  about 
the  20th  of  July  up  until  the  9th  of  August.     Before 
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going  I  had  tried  to  sell  all  the  Oregon  cement  I 
could  and  thought  we  had  done  pretty  well.  The 
financial  condition  of  the  Oregon  Company  was  very 
bad.  I  learned  of  this  from  the  secretary  and  from 
Mr.  Newlands  who  was  general  manager  and  from 
others.  It  was  at  that  time  that  I  asked  Mr.  Boett- 
cher  to  send  us  $10,000.00  which  he  did  and  Mr. 
Butchart  had  already  guaranteed  a  loan  or  over- 
draft for  $15,000.00.  On  the  day  I  left  Portland, 
on  the  9th  of  August,  Mr.  Ross,  connected  with  Mr. 
Butchart,  his  son-in-law,  I  believe,  was  in  Portland 
and  he  and  I  took  the  responsibility  of  guaranteeing 
to  the  Ladd  &  Tilton  Bank  any  further  overdraft 
or  loan  that  might  be  needed  by  the  Oregon  Port- 
land Cement  Company  until  a  meeting  of  the  stock- 
holders of  the  Company  that  was  to  be  held  in 
September.  I  was  very  well  acquainted  with  the 
embarrassment  of  the  Company  for  money  at  that 
time.  They  were  accumulating  some  cement.  The 
factory  was  operating  better  than  I  anticipated  and 
we  were  manufacturing  more  cement  than  we  could 
sell  and  were  trying  to  devise  some  way  to  dispose 
of  this  cement  and  get  the  money  for  it.  We  had 
to  have  the  money  as  fast  as  we  sold  it  ahnost  in 
order  to  [387]  operate.  I  had  two  plans  which 
I  had  talked  over  with  Mr.  Boettcher  when  he  was 
in  Portland  the  latter  part  of  July.  One  was  to 
try  and  dispose  of  a  cargo  of  cement  in  San  Fran- 
cisco to  some  responsible  party  there.  We  had  in 
mind  a  Mr.  Howard  of  the  Howard  Mercantile  Com- 
pany, quite  a  large  stockholder  of  the  Oregon  Com- 
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pany  and  we  thought  he  might  buy  a  cargo  and  if 
he  did  he  had  the  money  to  pay  for  it  and  this  we 
needed.  The  other  plan  I  thought  of  was  to  estab- 
lish other  dealers  in  town,  dealers  who  were  not 
then  handling  much  of  our  cement,  so  I  went  to 
San  Francisco  on  my  way  to  Denver  for  this  reason 
principally.  I  had  of  course  other  reasons  for  go- 
ing that  way.  I  took  up  the  matter  of  the  Associa- 
tion work  here  with  the  Association  office  in  San 
Francisco,  this  with  Mr.  Hiltz  as  I  had  done  on  my 
former  visit  to  San  Francisco.  Another  matter 
which  took  me  there  was  that  Grant  Fee,  a  con- 
tractor in  San  Francisco,  had  secured  the  contract 
for  building  the  postoffice  in  Portland.  Bids  for 
that  job  were  open  in  Washington,  D.  C,  on  August 
7th,  and  I  was  immediately  notified  by  wire  that 
Mr.  Grant  Fee  was  a  low  bidder  so  I  wanted  to  see 
him  and  see  if  I  could  secure  the  order  for  the 
cement  to  be  used  in  the  postoffice.  I  may  have  had 
other  business — I  don't  remember.  I  arranged  in 
the  event  that  we  couldn't  make  the  sale  in  San 
Francisco  we  would  notify  a  list  of  people  whom  we 
proposed  to  put  out  as  dealers,  made  the  list  before 
I  left  Portland  in  consultation  with  Mr.  Hollister, 
Mr.  Wcllman  and  my  brother  so  that  they  could  do 
this  as  quickly  as  possible  before  our  competitors 
would  know  anything  about  it.  I  saw  Mr.  Howard 
particularly  about  selling  our  cement  in  San  Fran- 
cisco and  saw  other  dealers  there  whose  names  I  do 
not  now  recall;  saw  Mr.  Howard  twice  and  learned 
from  him     [388]     that  they  would  buy  our  cement 
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as  they  were  stockholders  and  anxious  to  help  the 
Companj^  along,  but  couldn't  afford  to  pay  more  for 
cement  than  he  was  then  paying.  I  did  not  accom- 
plish anything  toward  selling  the  cargo.  I  at- 
tempted to  sell  the  cargo  instead  of  pressing  sales 
up  in  this  country  because  the  car  situation  was  such 
that  we  could  barely  secure  cars  enough  to  take 
care  of  the  orders  that  we  were  able  to  get  in  the 
country  and  in  fact  we  were  then  either  barging 
in  the  cement  from  the  factory  or  contemplating  it. 
Cars  were  almost  impossible.  The  car  situation  was 
such  that  we  couldn't  get  a  sufficient  number  of  cars 
to  take  care  of  any  quantity  of  cement  to  Tacoma, 
Seattle  or  other  places  in  Washington  and  there 
were  no  boats  plying  between  Portland  and  Seattle 
as  I  learned.  When  I  found  I  couldn't  sell  this 
cement  in  San  Francisco  I  telephoned  my  brother 
to  see  the  dealers  as  we  had  arranged  as  quickly  as 
possible  before  any  of  our  competitors  would  know 
of  it.  I  got  an  answer  from  my  brother  the  same  is 
Plaintiff's  Exhibit  135.  I  did  not  see  Mr.  Fee  but 
I  talked  to  him  by  telephone.  I  had  had  some  cor- 
respondence with  him  and  had  a  telephone  talk  with 
him  which  answered  the  purpose,  but  did  not  see 
him. ' ' 

Thereupon  the  defendants  offered  in  evidence 
telegram  from  the  witness  to  Grant  Fee  and  letter 
from  Grant  Fee,  marked  Defendants'  Identifica- 
tions 112  and  113  but  the  United  States  objected 
to  the  introduction  of  such  papers  and  the  court 
sustained  the  objection  and  did  not  allow  the  papers 
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.  to  be  introduced  in  evidence,  and  to  this  ruling 
the  defendants  excepted  and  the  exception  was 
allowed. 

''I  also  saw  Mr.  Hiltz  on  that  occasion.  I  wanted 
him  to  come  to  Portland  and  arrange  for  an  in- 
spector on  some  road  work  that  was  being  done 
here  so  that  we  might  know  that  [389]  the  work 
was    properly    done    according    to    specifications." 

Thereupon  the  defendants  offered  in  evidence 
certain  telegrams  relating  to  this  matter,  marked 
Defendants'  Identifications  114  and  115  but  the 
United  States  objected  to  the  introduction  of  the 
same  and  the  court  sustained  the  objection  and 
excluded  said  papers  and  to  this  ruling  the  de- 
fendants excepted  and  the  exception  was  allowed. 

"I  notified  my  brother  when  I  would  leave  San 
Francisco  and  how  he  could  reach  me." 

Thereupon  the  defendants  offered  in  evidence 
a  certain  telegram  marked  Defendants'  Exhibit 
116,  dated  August  15,  1916,  and  the  same  was  intro- 
duced in  evidence  and  read  to  the  jury. 

"On  that  trip  to  San  Francisco  I  did  not  see 
any  of  the  officers  of  the  California  cement  manu- 
facturers. I  did  not  see  Mr.  Erlin  of  the  Pacific. 
I  remember  the  letter  offered  in  evidence  of  Mr. 
Erlin  asking  me  when  I  came  to  Portland  to 
come  via  San  Francisco.  I  did  not  answer  that 
letter  to  my  knowledge.  I  don't  know  what  busi- 
ness he  referred  to.  I  never  took  up  this  matter 
with  him  afterward.  I  never  have  had  any  con- 
versation with  any  of  the  officers  of  the  California 
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cement  manufacturers  or  with  any  of  the  officers 
of  the  Washington  cement  manufacturers  in  regard 
to  the  territory  in  which  I  or  they  should  sell 
cement.  I  never  had  any  conversation  with  any 
of  the  officers  of  the  California  cement  manufac- 
turers or  with  any  of  the  officers  of  the  Washing- 
ton cement  manufacturers  in  regard  to  any  alleged 
agreement  which  they  had  with  Mr.  Butchart 
either  in  regard  to  the  territory  in  which  cement 
should  be  sold  or  the  prices  at  which  it  should 
be  sold.     I  identify  this  letter;  I  wrote  it."     [390] 

The  same  was  offered  in  evidence,  marked  De- 
fendants' Exhibit  117  and  read  to  the  jury. 

"I  also  identify  these  letters;  I  wrote  both  of 
them. ' ' 

The  same  were  offered  in  evidence  marked  De- 
fendants' Exhibit  118  and  119  and  read  to  the  jury. 

Upon  cross-examination  the  witness  testified: 
"I  cannot  say  definitely  whether  I  wrote  the 
letter  to  Mr.  Boettcher  dated  May  18,  1916,  or  not. 
It  is  not  a  carbon  copy.  It  purports  to  be  excerpts 
from  a  letter  of  mine  to  Mr.  Boettcher  dated  May 
18th,  1916.  It  may  be  all  right,  I  cannot  say." 
''Mr.  HUMPHREYS.— Well,  I  am  prepared  to 
show  it  is  a  copy  of  a  letter  you  wrote.  I  might 
say  this,  if  the  court  please,  in  explanation  of  not 
producing  the  original.  It  was  my  information 
that  Mr.  Clark  Moore  would  not  be  at  this  trial, 
and  as  a  matter  of  fact,  first  he  was  in  South 
America,  and  I  understood  he  would  not  be  here 
at  all.     Then  later  Mr.   Minor   came   to  me   and 
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(Testimony  of  Clark  Moore.) 
said  he  wanted  to  take  Mr.  Moore's  deposition 
in  evidence  of  the  trial  so  it  could  be  used,  and 
he  would  not  have  to  stay  here,  and  it  was  not 
until  I  was  in  the  midst  of  the  Hazelwood  case 
in  this  court  that  I  learned  Mr.  Moore  was  going 
to  remain  here  for  the  trial;  that  is  why  I  did  not 
issue  a  subpoena  duces  tecum  to  produce  the 
original  letter,  which  is  in  Denver  in  the  office  of 
Mr.  Boettcher,  but  the  man  who  made  that  copy 
is  here,  and  I  can  prove  by  him  that  it  is  a  correct 
transcript  pro  tanto  of  the  original. 

"Mr.  MINOR. — I  don't  see  anything  relevant 
to  it,  or  competent. 

"Mr.  HUMPHREYS.— There  is  only  one  para- 
graph I  want.  This  part  in  the  middle  beginning 
*I  am  going  to  Portland  via  San  Francisco.'     [391] 

"Mr.   MINOR. — I   don't  think  it  is   competent. 

"COURT. — Do  I  understand  the  objection  goes 
to— 

"Mr.  MINOR. — Goes  to  the  competency  and 
relevancy;  we  don't  deny  he  went  via  San  Fran- 
cisco. 

"COURT. — What  I  want  to  know  is  whether 
you  object  to  the  form  of  the  document  or  to 
the  competency  of  the  evidence. 

"Mr.  MINOR. — On  Mr.  Humphreys'  assurance 
that  he  can  prove  the  document  I  will  waive  that. 

"COURT.— I  think  it  is  competent. 

"To  which  ruling  the  defendants  then  and  there 
saved  the  exception  which  exception  was  allowed 
and  the  letter  was  received  in  evidence  and  marked 
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Plaintiff's  Exhibit  No.  163,  from  which  the  United 

States   Attorney  read  to   the  jury  the   following: 

''I  am  going  to  Portland,  Oregon  via  San  Fran- 
cisco where  I  will  see  our  friend  and  I  am  very 
much  pleased  to  have  received  letters  since  I  saw 
you  from  Mr.  Erlin  of  the  Pacific  Portland  Cement 
Company  and  Mr.  Muhs  of  the  Santa  Cruz  Com- 
pany, asking  if  it  would  not  be  possible  for  me 
to  go  to  Portland  via  San  Francisco,  so  as  to 
discuss  matters  of  interest." 

Thereupon  the  defendants  offered  in  evidence 
the  remainder  of  said  letter  or  of  the  excerpts 
from  said  letter,  and  thereupon  the  United  States 
agreed  that  the  entire  letter  should  be  marked  as- 
an  exhibit  on  the  part  of  the  United  States  and 
offered  as  its  exhibit,  subject  to  the  objection 
[392]     and  exception  heretofore  taken. 

Thereupon  in  answer  to  question  by  attorneys 
for  the   defendants   the   witness   further  testified: 

"This  telegram  offered  in  evidence  heretofore, 
sent  by  me  to  J.  E.  Moore  about  the  first  of 
September  in  answer  to  his  telegram  about  direc- 
tors and  attorneys  kicking  about  our  not  selling 
in  Vancouver,  I  recall  this  telegram.  I  got  it 
out  of  our  files  which  were  held  by  the  District 
Attorney's  office  when  I  came  to  Portland." 

Thereupon  the  defendants  rested. 

Thereupon  the  United  States  rested. 

Thereupon  the  cause  was  presented  to  the  jury 
by  counsel  for  the  respective  parties. 

Thereupon  the  court  charged  the  jury  as  fol- 
lows: 
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Instructions  of  Court  to  Jury. 
R.  S.  BEAN,  District  Judge : 

Gentlemen  of  the  Jury:  It  now  becomes  my 
duty  to  advise  you  of  the  rules  of  law  by  which 
you  shall  be  guided  in  arriving  at  your  verdict. 
You  have  heard  the  testimony  and  arguments  of 
counsel,  and  are  in  possession  of  the  facts,  and  with 
the  construction  placed  upon  the  testimony  by  the 
various  counsel.  In  our  system  of  the  adminis- 
tration of  justice  the  court  decides  all  questions 
of  law  and  directs  the  jury  as  to  the  law  of  the 
case.  It  is  your  duty  to  accept  its  statement  as 
to  the  law,  whether  it  conforms  to  your  views  or 
not.  It  is  your  peculiar  and  exclusive  province, 
however,  to  pass  upon  all  questions  of  fact,  and 
by  your  verdict  determine  all  questions  of  fact 
involved  in  the  case.  With  this  duty  the  court 
lias  no  concern  and  no  right  or  desire  to  interfere. 

The  indictment  upon  which  the  defendants  are 
being  [393]  tried  is  for  a  violation  of  what  is 
tnown  as  the  Sherman  Anti-Trust  Act.  It  con- 
tains two  counts;  the  first  charges  that  certain 
named  parties,  some  seventeen  in  number,  I  be- 
lieve, who  were  the  managers  or  representatives  of 
cement  manufacturing  concerns  in  the  states  of 
Oregon,  Washington  and  California,  entered  into 
an  unlawful  combination  or  agreement  in  restraint 
of  trade,  by  the  terms  of  which  they  were  to 
mutually  fix  the  price  at  which  their  product  was 
to  be  sold,  and  define  or  prescribe  the  territory  in 
which  each  should  do  business.     You  will  have  the 
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indictment,  and  can  examine  it  at  your  leisure  to 
ascertain  the  details  of  the  statement.  For  the 
present  purposes  what  I  have  said  is,  I  think, 
sufficient.  The  second  count  charges  the  same 
parties,  by  means  of  the  same  arrangement  and 
combination,  with  monopolizing  the  trade  in  cement 
in  these  several  states. 

While  there  are  a  large  number  of  defendants 
named  in  the  indictment,  but  two  are  on  trial  at 
this  time,  Mr.  Butchart,  the  President,  and  Mr- 
Clark  Moore,  the  Sales  manager,  of  what  has  been 
referred  to  throughout  the  trial  as  the  Oregon 
Company.  The  other  defendants  are  not  on  triaL 
Mr.  Butchart  and  Mr.  Moore  have  each  made  a 
plea  of  Not  Guilty,  and  that  plea  constitutes  a 
denial  of  every  material  allegation  of  the  indict- 
ment, and  imposes  upon  the  government  the  duty 
of  proving  each  and  every  one  of  these  allega- 
tions to  your  satisfaction,  beyond  a  reasonable 
doubt,  before  you  will  be  justified  in  finding  a 
verdict  of  guilty.  The  defendants  are  presumed  to 
be  innocent,  and  this  assumption  continues  with 
them  throughout  the  trial,  until  it  is  overcome 
by  the  testimony.  They  are  not  required  to  prove 
their  innocence,  but  the  burden  is  on  the  Grovern- 
ment  to  prove  their  guilt,  and  to  prove  it  beyond 
a  reasonable  doubt.  By  [394]  a  reasonable 
doubt  I  do  not  mean  a  mere  possible  doubt,  nor  a 
captious  doubt,  but  I  mean  a  real  substantial  doubt, 
which  would  cause  a  prudent  man  to  hesitate  to 
act  in  his  own  important  affairs.  Proof  beyond  a 
reasonable  doubt,  is  that  state  of  a  case  which  leaves 
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the  mind  of  a  juror  in  such  a  condition  that  he 
does  not  feel  that  he  has  an  abiding  conviction  to 
a  moral  certainty,  of  the  truth  of  the  charge.  And 
if,  after  you  have  considered  all  the  evidence  in 
this  case,  under  the  law  as  I  shall  give  it  to  you, 
you  do  not  entertain  such  a  doubt,  it  will  be  your 
duty  to  find  in  favor  of  the  Government.  If,  on 
the  other  hand,  you  have  such  a  doubt,  it  is  your 
duty  to  give  the  benefit  of  it  to  the  defendants 
and  acquit  them.  The  indictment  is  no  evidence  of 
guilt.  It  is  a  mere  formal  metho(i  or  manner  pro- 
vided by  law  under  which  or  by  means  of  which 
parties  accused  of  a  crime  are  placed  on  trial 
before  a  trial  jury.  It  does  not  infer  guilt,  and 
is  no  evidence  of  guilt,  and  should  not  be  so  con- 
strued by  you. 

In  the  progress  of  this  trial  the  Government  re- 
lied to  a  large  extent  upon  circumstantial  evidence, 
that  is,  not  direct  and  positive  evidence  of  the 
facts  charged.  Circumstantial  evidence  is  defined 
to  be  that  which  does  not  directly  prove  the  issue, 
but  which  tends  to  do  so  only  by  proof  of  facts 
sustaining  by  their  consistency  the  hypothesis 
claimed,  and  from  which  a  jury  may  infer  or  de- 
duce the  principal  fact.  It  is  composed  of  facts 
which  raise  legal  inferences,  and  by  a  chain  of 
such  inferences  lead  to  the  ultimate  conclusion 
which  is  sought  to  be  established.  A  conviction 
in  a  criminal  case  can  as  well  be  had  upon  cir- 
cumstantial evidence  as  upon  direct  CAidence,  but  to 
warrant  a  conviction  upon  evidence  of  that  char- 
acter,  the  proven   facts  must   not   only  be     [395] 
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consistent  with  the  hypothesis  of  guilt,  but  incon- 
sistent with  any  other  reasonable  hypothesis. 
Evidence  of  facts  that  are  as  consistent  with  in- 
nocence as  with  guilt,  is  insufficient  to  sustain 
a  conviction.  Unless  there  is  substantial  evidence 
of  facts  which  excludes  every  other  hypothesis  but 
that  of  guilt,  it  is  the  duty  of  the  jury  to  return 
a  verdict  for  the  accused,  and  it  is  your  duty  to 
reconcile,  if  you  can,  the  proven  facts  with  the 
theory  of  innocence. 

Keeping  these  general  rules  of  law  in  mind,  you 
should  next  consider,  under  the  interpretation  I 
shall  give,  the  provisions  of  the  law  with  the  viola- 
tion of  which  the  defendants  are  charged.  It  is 
entitled  an  Act  to  Protect  Trade  and  Commerce 
against  Unlawful  Restraint  and  Monopoly.  Section 
one  therefore  provides  that  every  contract,  combina- 
tion in  the  form  of  trust,  or  otherwise,  or  con- 
spiracy, in  restraint  of  trade  or  commerce  among 
the  several  states,  or  with  foreign  nations,  is  hereby 
declared  to  be  illegal.  Every  person  who  shall 
make  any  such  contract  or  engage  in  any  such 
combination  or  conspiracy,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  shall  be 
punished  accordingly.  Section  two  of  the  Act  pro- 
vides, as  far  as  material  here,  that  every  person 
who  shall  monopolize  any  part  of  the  trade  or 
commerce  among  the  several  states,  or  with  foreign 
nations,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction,  punished  accordingly. 

The  first  count  in  the  indictment,  as  I  have  said, 
is  based  on   Section  one   of  this  statute  which   I 
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liave  just  read  to  you,  and  the  second  count  upon 
Section  two,  prohibiting  monopoly. 

Now  the  law  does  not  compel  a  dealer  or  manufac- 
turer to  offer  his  product  for  sale  in  any  given  terri- 
tory, or  to  [396]  any  particular  person,  or  at  any 
particular  or  definite  price.  He  has  a  lawful  right, 
so  far  as  this  statute  is  concerned,  to  select  the  place 
where,  the  person  to  whom,  and  the  price  at  which 
he  will  sell  his  products,  provided  always  he  does 
not  do  so  as  the  result  of  an  understanding  or 
agreement  with  his  competitors,  to  restrain  or  pre- 
vent competition.  Again,  a  manufacturer  may 
offer  his  product  for  sale  at  the  same  price,  and  on 
the  same  terms,  and  in  the  same  territory  as  com- 
petitors, and  not  be  guilty  of  a  violation  of  this 
statute,  in  the  absence  of  such  an  agreement  or 
understanding.  As  you  have  observed,  Section  one 
of  the  statute  w^hich  I  read  to  you  condemns  three 
distinct  evils,  first,  contracts  in  restraint  of  trade; 
second,  combinations  in  restraint  of  trade;  and 
third,  conspiracy  in  restraint  of  trade.  Count  one 
of  the  present  indictment  is  based  on  that  subdi- 
vision of  the  section  which  condemns  combinations 
in  restraint  of  trade.  It  charges,  in  substance, 
that  the  parties  named  in  the  indictment  entered 
into  an  agreement  or  understanding  to  the  effect, 
first,  that  the  California  companies  would  not  sell 
(Their  products  in  the  state  of  Washington;  second, 
that  the  Washington  companies  would  not  sell 
their  product  in  Oregon  or  California;  third,  that 
the  Oregon  Company  would  not  sell  its  products  in 
Washington    or    California;    and    fourth,    that   in 
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Oregon,   west   of  Cascade  Mountains,   sales  to  be 
without  competition  as  to  price.     Further  details 
of  this  alleged  agreement  are  stated  in  the  indict- 
ment,  which  you   will   have   and   can   examine   at 
your    leisure.     You    will    observe    that    it    is    not 
charged  that  by  this  agreement  the  Oregon  Com- 
pany's   territory   was    limited    to    point   north    of 
Drain  or  Roseburg,  nor  by  the  Deschutes  River,  or 
the  town  of  Umatilla  on  the  east;  but  the  charge 
is  that  the  agreement  was  that  the  Oregon  Com- 
pany would  not  sell  in   Washington,  that      [397] 
the   California  and  Washington  companies   would 
not  sell  in  the  state  of  Oregon.     The  geographical 
points  to  which  I  have  alluded,  are  material  in  this 
case,  only  as  bearing  upon  the  credibility  of  the 
witness  Aman  Moore,  who  testified  to  an  alleged 
conversation  that  he  had  with  Mr.  Butchart,  one 
of  the  defendants,  in  reference  to  the  division  of 
territory,  but  if  you  find  from  a  consideration  of 
the  whole  case,  that  the  defendants,  Butchart  and 
Clark  Moore  were,  and  became  parties  to  an  agree- 
ment  excluding   the   Washington   companies   from 
Oregon,  and  the  Oregon  Company  from  Washing- 
ton,   and    restraining    or   limiting    competition    in 
Oregon  as  between  the  Oregon  and  California  com- 
panies, and  by  this  is  not  meant  that  competition 
must  have  been  entirely  abolished,  but  substantially 
restricted  or  limited,  then  you  would  be  justified 
in  finding   against   the   defendants.     To   justify   a 
conviction,    however,    under    this    count,    it    must 
appear  to   your   satisfaction  beyond   a   reasonable 
doubt,   first:    That   two   or   more   parties   charged, 
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and  that  includes  the  officers  and  representatives 
of  the  Washington  and  California  companies, 
entered  into  a  combination,  agreement,  or  con- 
spiracy, to  sell  and  dispose  of  the  products  of  the 
concerns  which  they  represented,  in  the  states  of 
California,  Oregon  and  Washington,  or  any  two 
of  these  states.  And  second:  that  the  effect  of 
such  combination  w^as  to  restrain  trade  in  such 
products,  between  such  states.  And  third:  that 
the  defendants  on  trial,  Butchart  and  Moore,  one 
or  both  of  them,  were  parties  to  such  combination 
or  agreement,  or  became  such  during  its  existence. 
The  statute  does  not  make  the  doing  of  any  act, 
other  than  the  act  of  combining,  a  condition  of  lia- 
bility. 

Now  the  word  combination,  as  used  in  this 
statute,  has  no  technical  meaning.  It  signifies  no 
more  than  co-operation  [398]  in  the  pursuance 
of  a  common  understanding,  or  the  union  of  effort, 
and  the  law  is  aimed  at  the  result  or  effect  of  such 
united  effort  or  co-operation.  To  establish  a  com- 
bination it  is  not  necessary  that  there  shall  be  an 
express  or  formal  agreement  between  the  parties, 
nor  is  it  essential  that  direct  and  positive  proof 
be  made  of  a  direct  understanding  or  agreement  to 
do  the  forbidden  act.  It  may  be  entered  into  in 
a  very  informal  way.  The  parties  may  not  get 
together  at  all.  They  may  be  in  different  parts 
of  the  country.  But  if  by  means  of  correspon- 
dence, conferences,  or  any  means  whatever,  they 
come  to  a  mutual  understanding  to  do  the  for- 
bidden act,  it  is  enough.     A  combination  may  be, 
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and  is  usually,  shown  and  proven  by  circumstances. 
Persons  contemplating  committing  a  crime,  or 
entering  into  an  unlawful  agreement,  do  not  ordi- 
narily place  their  intentions  or  contracts  in  writing, 
or  enter  into  any  formal  arrangements,  but  their 
agreements,  or  understandings,  are  generally  to  be 
determined  from  their  acts  and  conduct,  and  the 
entire  circumstances  surrounding  their  relation- 
ship, transactions  and  dealings.  The  existence  of 
such  a  combination  is,  and  may  be  deduced  from  the 
entire  situation  and  the  practical  workings  and 
result  of  the  methods  of  doing  business,  as  dis- 
closed by  the  testimony. 

To  come  within  the  provisions  of  the  statute,  a 
combination  or  agreement  must  affect  and  operate 
directly  upon  commerce  among  the  states,  or  with 
foreign  countries.  It  is  not  sufficient  that  it  affects 
only  the  commerce  within  a  single  state;  it  must 
be  interstate  or  foreign  commerce.  Interstate  com- 
merce, within  the  meaning  of  this  law,  includes 
the  purchase  and  sale  of  articles  that  are  intended 
to  be  transported  from  one  state  to  another,  and 
includes  every  species  of  commercial  intercourse 
among  the  several  states.  [399]  The  term  com- 
prehends intercourse  for  the  purpose  of  trade,  and 
in  any  and  all  of  its  forms,  including  transporta- 
tion, purchase,  sale  and  exchange  of  commodities 
between  citizens  residing  and  domiciled  in  different 
states.  By  this  test  you  will  determine  whether  the 
combination  alleged,  if  proven,  directly  and  neces- 
sarily affected  commodities  used  in  interstate  com- 
merce.    If  you  find  that  cement  was  or  is  the  sub- 
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ject  of  intercourse  and  traffic  between  different 
states,  it  will  be  your  duty  to  find  that  it  was  the 
subject  of  interstate  commerce,  within  the  meaning 
of  this  law.  And  if  you  find  a  combination  was 
entered  into  between  the  parties  charged,  effecting 
such  commerce,  it  will  then  become  your  duty  to  de- 
termine whether  such  combination  was  in  restraint 
of  such  commerce. 

The  statute  does  not  denounce  every  combination 
or  agreement  affecting  interstate  commerce,  but 
only  such  as  restrain  such  commerce  by  preventing 
or  obstructing  free  flow  thereof  between  the  states, 
and  thus  depriving  the  public  of  the  benefit  of  un- 
restricted competition.  The  purpose  of  the  statute 
is  to  prevent  the  stifling  and  substantial  restraint 
of  competition  in  interstate  or  international  com- 
merce. 

In  the  judgment  of  Congress  the  public  conveni- 
ence and  the  general  welfare  will  best  be  served 
Avhen  the  natural  law  of  competition  is  left  undis- 
turbed by  those  engaged  in  interstate  commerce. 
And  it  was  this  theory  that  prompted  Congress  to 
pass  the  law  under  which  the  present  indictment  is 
framed. 

The  test  of  the  legality  of  a  combination  is  its 
direct  and  necessary  effect  upon  such  competition. 
If  the  necessary  effect  is  but  incidentally  or  in- 
directly, to  restrain  competition,  while  its  chief  re- 
sult is  to  force  the  trade  and  [400]  increase  the 
business  of  those  who  make  and  operate  it,  it  is 
not  a  violation  of  this  law.  But  if  the  necessary 
effect  is  to  stifle,  or  directly  and  substantially  to 
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restrain  free  competition  in  commerce  among  the 
states,  it  is  a  combination  in  restraint  of  trade,  and 
falls  within  the  ban  of  the  statute.     Therefore  any 
combination  or  agreement  between  persons  engaged 
in  interstate  commerce,  which  has  that  effect,  is  un- 
lawful, and  the  criterion  as  to  whether  any  com- 
bination falls  within  the  prohibition  of  the  statute^ 
is  the   effect   upon  interstate   commerce.     It  need 
not  be  the  total  suppression  of  trade.     It  is  enough 
if  its  necessary  operation   tends   to   restrain  such 
commerce  by  stifling   and  preventing   competition, 
and  thus   depriving   the   public   of  the   advantage 
flowing  from  free  competition.     Therefore  a  com- 
bination between  competing  manufacturers,  to  ap- 
portion the  territory  to  be  served  by  them,  and  to 
fix  the  price  at  which  their  commodity  shall  be  sold, 
is    within    this    statute.     The    necessary    effect    of 
such  an  arrangement  is  to  stifle   or  restrain  free 
competition  between  the   parties   engaged  in  such 
commerce.     Positive  evidence  of  such  an  agreement 
.to  divide  territory  and  fix  prices,  is  not  required. 
Such  a  rule  would,  in  almost  every  case,  operate 
to  defeat  the  enforcement  of  the  law.     It  would  be 
difficult,  if  not  impossible,  in  many  cases,  to  pro- 
duce witnesses  who  would  or  could  testify  that  such 
a   combination  was  formed,   and  that  its  purpose 
w^as  to  divide  territory,  or  to  control  prices.     It  is 
sufficient  to  show  that  two  or  more  separate  and  in- 
dependent   concerns    have    been    selling    the    same 
article  in  competition  with  each  other,  and  that  it 
was  sold  at  a  fixed  price  by  each,  whether  the  price 
w^as  the  same   or   different,   and  then  to  show  by 
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proof  of  circumstances,  that  the  several  concerns 
so  engaged,  formed  a  combination  or  agreement 
[401]  fixing  certain  definite  prices  for  the  re- 
spective states  involved,  and  to  divide  the  terri- 
tory their  concerns  were  serving.  The  natural 
effect  of  competition,  in  its  broadest  and  legal 
sense,  is  to  increase  trade.  To  suppress  such  com- 
petition restrains,  hinders  and  obstructs  trade, 
within  the  meaning  of  the  law.  Parties  to  a  com- 
bination for  such  purpose  are  presumed  to  intend 
the  natural  result  of  their  acts,  but  neither  their 
actual  intent,  nor  the  degree  of  restraint  imposed, 
can  withdraw  their  acts  from  the  denunciation  of 
the  statute. 

Nor  is  a  combination  which  is  charged  to  be  in 
restraint  of  trade,  to  be  tested  by  what  has  been 
done  under  it,  but  what  may  be  done.  It  is  there- 
fore no  defense  to  the  illegality  of  such  combina- 
tion that  a  complete  monopoly  has  not  been  formed, 
or  that  no  control  of  prices  has  in  fact  been  exer- 
cised, or  that  prices  have  been  lowered  and  not 
raised. 

Now  the  Government  is  not  required,  in  this 
case,  to  prove  that  the  combination  was  formed  at 
any  particular  time  or  place,  provided  that  it  was 
entered  into  within  three  years  prior  to  the  finding 
of  the  indictment,  and  continued  until  after  the 
Oregon  company  began  marketing  its  product. 

If  you  believe,  beyond  a  reasonable  doubt,  that 
within  three  years  prior  to  the  finding  of  the  in- 
dictment in  this  case,  a  combination  in  restraint  of 
interstate  commerce  was  entered  into  between  two 
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or  more  of  the  representatives  of  the  Washington 
and  California  concerns,  it  then  becomes  necessary 
for  you  to  determine  whether  the  defendants  on 
trial,  Butchart  and  Moore,  were  or  became  parties 
thereto  during  the  existence  of  the  combination. 
If  you  do  not  believe  beyond  a  reasonable  doubt 
that  such  a  combination  was  [402]  entered  into 
by  the  representatives  of  the  Washington  and  Cali- 
fornia concerns,  then  of  course  there  was  no  illegal 
combination.  It  is  claimed  by  the  Government,  if  I 
understand  it,  that  a  combination  between  the 
Washington  and  California  companies  was  entered 
into  some  time  during  the  year  1914,  and  continued 
from  that  time  until  the  filing  of  the  indictment  on 
October  27,  1916.  If,  after  such  a  combination  was 
formed,  if  it  was  so  formed,  and  during  its  ex- 
istence, the  defendants  on  trial,  that  is  Butchart 
and  Moore,  vdth  knowledge  thereof,  joined  in  and 
agreed  to  aid  and  assist  in  its  execution,  they  became 
as  much  parties  thereto  from  that  time  on  as  if 
they  had  been  one  of  the  original  parties.  To  join 
in  a  combination  already  formed,  is  covered  by  the 
statute. 

Now  the  Oregon  Company,  as  a  corporation,  is 
not  on  trial,  but  Mr.  Butchart  and  Mr.  Moore,  who 
were  respectively  President  and  Sales  Manager  of 
the  company,  are  the  defendants  now  being  tried. 
If  they  authorized  or  entered  into  an  arrangement 
between  the  company  which  they  represent,  and  the 
other  cement  concerns,  to  restrain  trade  in  inter- 
state commerce,  within  the  meaning  of  that  term 
as  I  have  defined  it  to  you,  they  would  be  charge- 
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able  with  the  acts  of  the  Oregon  Company  in  carry- 
ing out  such  arrangement. 

If,  however,  at  the  time  the   Oregon  Company 
was  ready  to  market  its  product,  it  found  an  es- 
tablished price  for  cement,  made  by  its  competitors, 
it  had  a  right,  without  violating  the  law,  to  con- 
form thereto,  and  to  sell  its  products  at  the  same 
price,  or  to  confine  its  operations  to   any  certain 
or   particular   territory,   provided   it   was   without 
any    combination   or   arrangement,    or    agreement, 
with  its  competitors.     Every  manufacturer  has  the 
right  to  ascertain  in  any  legitimate  way,  the  prices 
at  which  goods  manufactured  by  others  and     [403] 
competing  with  its  product,   are  sold.     Competing 
manufacturers    issuing    price    lists    from    time    to 
time,  may  lawfully  exchange  their  respective  prices. 
They  may  lawfully  advise  one  another  of  the  prices 
at  which  their  respective  products  are  put  upon 
the  market;  giving  and  receiving  such  information, 
unless  it  is  in  pursuance  of  some  understanding  or 
agreement  between  the  parties,  is  not  forbidden  by 
law,  but  in  considering  the  guilt  or  innocence  of 
the  defendants  in  this  case,  you  have  a  right  to 
take  into  consideration,  and  it  is  your  duty  to  take 
into  consideration,   the  fact   as   developed  by   the 
testimony,  in  reference  to  these  matters,  and  give 
them  such  weight  as  you  may  think  them  entitled 
to.     Every  manufacturer  also  has  the  right  to  de- 
termine from  time  to  time  the  territory  in  which, 
the  parties  to  whom,  and  the  prices  at  which,  and 
the  manner  in  which  the  products  of  his  concern 
shall  be  sold.    He  may  also  issue  price  lists  and 
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circulars,  and  employ  any  other  method  he  may  de- 
sire, to  advertise  or  sell  the  product  of  his  milL 
Such  conduct,  of  itself,  is  not  in  violation  of  the 
statute  under  which  the  defendants  are  indicted,  or 
in  contravention  of  the  law,  but  you  have  a  rights 
and  it  is  your  duty,  in  considering  the  issues  in 
this  case,  to  give  such  weight  as  you  may  think  the 
facts  are  entitled  to,  as  tending  to  show  a  com- 
bination or  agreement  between  the  parties. 

It  is  therefore  not  enough  to  justify  a  convic- 
tion, that  the  Oregon  Company  sold  its  products 
at  the  prices  prevailing  at  the  time  it  entered  the 
cement  market,  if  it  4id,  or  indeed  that  it  sold  its 
products  at  prices  higher  or  lower  than  the  prices 
prevailing.  Such  conduct  on  its  part  may  be  en- 
tirely consistent  with  innocence,  and  is  not  of  itself 
sufficient  to  establish  guilt. 

Persons  engaged  in  trade  are  not  compelled  to 
engage  [404]  in  interstate  conunerce.  They  may 
sell  their  merchandise  within  any  territory  they 
may  elect,  and  if,  therefore,  you  should  find  that 
the  defendants  were  not  parties  to  any  agreement 
not  to  sell  the  product  of  the  Oregon  Company 
either  in  Washington  or  California,  the  mere  fact 
that  they  did  not  sell  in  any  of  such  states,  or  that 
they  did  not  undertake  to  solicit  business  in  either 
of  such  states,  is  entirely  consistent  with  their 
innocence.  However,  in  determining  whether  in 
fact  there  was  such  an  agreement,  their  conduct  in 
selling  their  cement  is  a  material  fact  to  be  consid- 
ered by  you  in  the  connection  with  the  other  facts 
and  circumstances  in  the  case,  and  if  from  a  con- 
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sideratioii  of  the  whole  case  you  find  there  was  an 
agreement  not  to  sell  or  quote  in  Washington  ex- 
cept at  a  price  higher  than  that  quoted  by  the 
Washington  companies,  you  will  be  justified  in  find- 
ing against  the  defendants,  provided  that  the  de- 
fendants Butchart  and  Moore  became  parties  to 
such  an  agreement. 

In  determining  the  guilt  or  innocence  of  the 
parties  now  on  trial,  you  should  take  into  con- 
sideration the  conditions  existing  at  the  time  the 
Oregon  Company  commenced  marketing  its  prod- 
ucts. If  you  find  from  the  evidence,  at  that  time 
or  before  any  cement  w^as  placed  upon  the  market 
by  the  Oregon  Company,  the  price  of  cement  had 
been  theretofore  established  in  the  Oregon  and 
Washington  market,  without  the  concurrence  of  Mr. 
Butchart  or  Mr.  Moore,  or  either  of  them,  and  that 
the  cement  of  the  Oregon  Company  was  marketed 
under  the  conditions  as  they  then  existed,  without 
any  agreement  on  the  part  of  Butchart  or  Moore, 
to  become  parties  to  any  understanding  which  may 
have  been  jnade  theretofore  by  the  California  and 
Washington  companies,  and  that  neither  Butchart 
^v  Moore  became  parties  to  any  such  agreement 
that  had  theretofore  been  [405]  made,  you 
should  find  them  not  iguilty.  , 

This  does  not  mean,  however,  gentlemen,  that  you 
may  not  consider  the  relationship  of  Butchart  to 
the  former  company,  the  Portland  Cement  Com- 
pany, to  which  the  Oregon  Portland  Cement  Com- 
pany was  successor;  in  determining  the  guilt  or 
innocence,  of  the  defendant  Butchart,  you  may  con- 
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sider  his  activities  in  connection  with  the  plant  at 
Oswego  under  both  corporations,  and  the  change  of 
corporate  organizations  or  name  does  not  limit  your 
consideration  to  the  time  subsequent  to  the  forma- 
tion of  the  last  organization;  nor  does  it  mean 
that  the  fact  of  conforming  to  the  then  quoted 
prices,  if  you  believe  they  did  conform  to 
them,  is  of  no  evidentiary  value.  You  may  con- 
sider, in  connection  with  all  the  other  facts  and 
circumstances  in  the  case,  in  fact,  if  you  find  it  to 
be  a  fact,  that  the  Oregon  Company  sold  its  ce- 
ment at  the  same  price  as  was  quoted  iby  other  ce- 
ment makers. 

It  is  not  material  in  the  determination  of  this 
case  whether  you  believe  the  prices  actually  charged 
for  cement  were  too  high  or  low,  provided  no  agree- 
ment or  combination  existed  to  fix  prices  or  divide 
territory  in  interstate  commerce.  The  policy  of  the 
law  is  not  until  all  the  evils  possible  from  an  unlaw- 
ful combination,  actually  exist,  but  to  prevent  their 
occurrence.  The  test  of  the  legality  of  a  combina- 
tion is  not  so  much  the  present  effect  upon  prices, 
but  it  is  the  effect  upon  competition.  If  the  effect 
is  unduly  to  restrain  competition,  it  is  immaterial 
that  for  the  time  being  the  combination  may  have 
exercised  its  power  benevolently.  In  other  words, 
the  statute  has  no  concern  with  prices,  as  such,  but 
with  combinations  in  restraint  of  competition.  The 
law  does  not  compel  competition.  It  may  and  does, 
however,  attempt  to  remove  illegal  barriers  result- 
ing [406]  from  illegal  combinations  which 
make     competition     impractical      or     impossible. 


vs.  The  United  States  of  America.  463 

Now  the  second  count  of  the  indictment,  as  I 
have  already  said  to  you,  charges  the  defendants 
with  monopolizing  the  trade  or  commerce  between 
the  states,  in  violation  of  Section  two  of  the  Act, 
which  provides  that  all  persons  who  shall  mon- 
opolize or  attempt  to  monopolize,  or  combine  with 
any  person  or  persons  to  monopolize  any  part  of  the 
trade  or  commerce  among  the  several  states,  shall 
be  guilty  of  a  crime.  To  constitute  the  offense  of 
monopoly,  under  the  Act,  it  is  necessary  to  acquire 
exclusive  right  to  such  commerce  by  means  which 
will  prevent  others  from  engaging  therein.  The 
popular  meaning  of  monopoly  is  the  sole  power 
of  dealing  in  some  particular  commodity,  in  some 
particular  market  or  place,  or  carrying  on  some 
particular  business.  Anjrthing  less  than  this  is 
not  a  monopoly.  The  size  of  a  business  is  not  in 
itself  a  violation  of  this  law.  The  act  denounced 
by  the  statute  is  the  certain  and  necessary  pre- 
vention of  other  persons  engaging  in  such  business 
and  thereby  stifling  or  preventmg  competition. 
The  evil  against  which  the  statute  is  directed  is  not 
the  enlargement  of  the  trade  of  one  person,  but  the 
destruction  of  the  trade  of  others,  in  some  com- 
modity. It  is  the  suppression  of  competition  by  the 
unification  of  interest  or  management,  or  by  agree- 
ment or  concerted  action.  It  signifies  the  combin- 
ing or  bringing  together  into  the  hands  of  one 
person,  or  group  of  persons,  the  control,  or  the 
power  of  control  over  a  particular  business  or 
employment,  so  that  competition  may  be  suppressed 
by  preventing  others  from  engaging  therein. 
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Now,  gentlemen,  you  are  the  sole  judges  of  all 
questions  of  fact  in  this  case.  If  there  is  a  con- 
flict in  [407]  the  testimony  it  is  your  duty  to 
reconcile  it  if  you  can,  but  if  you  are  unable  to  do 
so,  then  you  are  at  liberty  to  disregard  such  parts 
as  you  may  believe  unworthy  of  belief,  and  credit 
that  which  you  believe  comports  with  reason  and 
common  sense,  and  your  own  experience  in  the  com- 
mon affairs  of  every  day  life. 

Every  witness  is  presumed  to  speak  the  truth. 
This  presumption,  however,  may  be  overcome  by 
the  manner  in  which  a  witness  testifies,  by  his 
appearance  on  the  witness-stand,  by  contradicted 
testimony,  or  by  his  interest  in  the  result  of  the 
prosecution.  You  have  an  opportunity  of  seeing 
the  witness  and  observing  their  manner  of  testi- 
fying, and  are  advised  of  any  interest  or  bias  they 
may  have  shown  as  to  any  of  the  transactions 
about  which  they  have  testified.  These  are  mat- 
ters for  your  consideration  in  weighing  the  evi- 
dence, and  which  will  aid  in  arriving  at  a  fair  and 
just  consideration  of  all  the  evidence.  You  should 
consider,  in  weighing  the  testimony  of  the  witness, 
the  interest,  if  any,  he  may  have  shown,  in  the 
result  of  the  trial. 

There  have  been  introduced  in  evidence  some 
letters  passed  between  Mr.  Butchart  and  Mr.  Aman 
Moore  at  a  time  prior  to  the  date  the  Oregon  corpora- 
tion began  marketing  its  products,  and  prior  to  the 
time  that  Clark  Moore  became  connected  with  the 
concern.  Any  statements  contained  in  such  letters 
or  correspondence  are  not  evidence  for  or  against 
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€lark  Moore,  unless  you  should  find  that  such 
letters  show  a  combination,  conspiracy  or  agree- 
ment, as  charged  in  the  indictment,  and  that  after 
Clark  Moore  became  sales  manager,  of  the  Oregon 
Company  on  April  14,  1916,  he  aided,  abetted  or 
assisted  in  carrying  out  and  performing  the  agree- 
ment so  made.  They  are,  however,  evidence  against 
Mr.  Butchart,  and  may  be  considered  [408]  by 
you  for  the  purpose  of  showing  the  conditions  as 
they  exist  at  the  time  Clark  Moore  became  Sales 
Manager  for  the  Oregon  Company. 

You  will  recall  that  there  was  also  admitted  in 
evidence  a  letter  addressed  by  certain  dealers  in 
Aberdeen,  in  the  state  of  Washington,  to  one  of 
fhe  Government  departments,  and  you  will  also 
recall  that  at  the  time  the  letter  was  offered  in 
evidence  the  Court  called  your  attention  to  the  fact 
that  it  was  not  competent  testimony  of  any  of  the 
facts  stated  therein,  but  only  that  a  complaint 
had  been  made,  and  for  that  purpose  it  was  ad- 
mitted, but  should  not  be  considered  by  you  for  any 
other  purpose. 

There  has  also  been  some  testimony  to  the  effect 
that  charges  of  illegal  combination  were  made  to 
the  directors  of  the  Oregon  Company  in  June,  1916, 
and  perhaps  later.  These  charges  culminated,  as 
you  will  recall,  in  certain  suits  or  actions  brought 
by  Aman  Moore  against  certain  officers  or  direc- 
tors of  the  Oregon  Company,  and  also  resulted  in 
the  appointment  of  a  stockholders  committee,  to 
investigate  these  charges.  The  opinion  of  this  com- 
mittee, or  of  any  director,  as  to  the  truth  of  the 
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charges,  is  quite  immaterial,  and  should  be  disre- 
garded by  you.  The  fact  that  such  charges  were 
made,  however,  may  be  considered  by  you  in  con- 
nection with  the  manner  of  conducting  the  business 
of  the  company,  and  you  may  compare  what  was 
done  before  and  after  the  charges  were  made  and 
these  suits  filed,  if  there  was  any  change  in  the 
manner  of  doing  business,  in  passing  upon  the 
guilt  or  innocence  of  the  defendants;  and  it  is  for 
you  to  determine  whether  sales,  if  any,  made  in 
Washington,  after  the  making  of  these  charges^ 
were  designed  or  intended  for  the  purpose  of 
evading  such  charges.     [409] 

Now  the  defendants  Moore  and  Butchart  have 
each  testified  in  this  case.  You  should  apply  to 
their  testimony  the  same  rule  that  you  apply  to  that 
of  any  other  witness,  and  give  them  such  faith  and 
credit  as  you  think  their  testimony  is  entitled  to, 
keeping  in  mind,  as  you  should,  in  weighing  their 
evidence,  the  interests  they  naturally  have  in  the 
result  of  this  case.  Mr.  Butchart,  however,  while 
upon  the  stand,  testified  that  he  did  not  make 
certain  statements  attributed  to  him  by  Aman 
Moore,  but  said  nothing  about  the  letters  written  by 
him  to  Aman  Moore ;  nor  did  he  say  anything  about 
the  meeting  in  San  Francisco,  referred  to  in  these  let- 
ters, nor  offer  any  explanation  of  the  letters,  or  any 
other  statements  contained  therein.  Now  this  was 
his  privilege,  and  being  a  defendant  he  could  not 
be  required  to  say  more  if  he  did  not  desire  to 
do  60,  nor  could  he  be  cross-examined  as  to  matters 
not  covered  by  the  direct  testimony,  but  upon  pass- 
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ing  upon  the  evidence  in  this  case  for  the  purpose  of 
finding  the  facts,  you  have  a  right  to  take  this 
omission  of  the  defendant  into  consideration.  A  de- 
fendant is  not  required  under  the  law  to  take  the 
witness-stand.  He  cannot  be  compelled  to  testify 
at  all,  and  if  he  fails  to  do  so  no  inference  unfavor- 
able to  him  may  be  drawn  from  that  fact,  nor  is 
the  prosecution  permitted,  in  that  case,  to  comment 
unfavorably  upon  the  defendant's  silence.  But 
where  a  defendant  elects  to  come  upon  the  witness- 
stand  and  testify,  he  then  subjects  himself  to  the 
same  rulings  that  apply  to  any  other  witness,  and 
if  he  has  failed  to  deny  or  explain  acts  of  an 
incriminating  nature  that  the  evidence  of  the 
prosecution  tends  to  establish  against  him,  such 
failure  may  not  only  be  commented  upon,  but  may 
be  considered  by  the  jury  with  all  the  circum- 
stances, in  reaching  their  conclusion  [410]  as  to 
his  guilt  or  innocence,  since  it  is  a  legitimate 
inference  that  could  he  have  truthfully  denied  or 
explained  the  incriminating  evidence,  if  there  is 
any  against  him,  he  would  have  done  so. 

I  have  permitted  the  Government  to  introduce 
evidence  tending  to  show  that  in  1915  the  Spokane, 
Portland  and  Seattle  Railway  Company  promised 
to  reduce  its  freight  charges  upon  Portland  cement, 
from  some  point  in  Washington,  to  Portland  and 
Vancouver,  and  that  the  Western  Washington  ce- 
ment manufacturers,  and  perhaps  some  of  the 
northern  California  concerns,  combined  to  defeat 
such  proposed  change  in  freight  rates,  and  that  they 
succeeded  in  doing  so  by  promising  to  supply  cement 
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from  their  mills,  for  the  Interstate  Bridge,  at  the 
price  for  which  cement  for  this  purpose  was  offered 
by  the  Irwin  plant,  if  the  rate  had  been  installed. 
Such  action  on  the  part  of  the  Washington  and  Cali- 
fornia manufacturers  if  proved  to  your  satisfaction, 
would  not  of  itself  constitute  a  violation  of  the  stat- 
ute on  which  this  indictment  is  based,  but  it  would 
by  evidence  tending  to  support  the  charge  of  an 
illegal  or  unlawful  combination.  It  is  entirely  law- 
ful for  anyone  to  do  what  he  can  to  prevent  a 
transportation  company  from  putting  in  a  freight 
rate  which  he  may  deem  unjust  or  discrimatory, 
and  which  he  may  think  will  injuriously  and  unduly 
affect  his  business.  Any  number  of  persons  w^ho 
may  be  similarly  situated  may  join  in  opposing  the 
institution  of  such  a  freight  rate.  It  is  admitted 
that  the  Western  Washington  cement  manufacturers 
and  some  of  the  California  concerns,  combined,  in 
1915,  to  defeat  a  proposed  change  or  reduction  in 
freight  on  cement  from  Spokane  or  Irwin,  in  Wash- 
ington, to  Portland  or  Vancouver,  but  this  action  on 
their  part  was  not  in  itself  unlawful  or  illegitimate 
and  [411]  did  not  constitute  a  violation  of  the 
Statute;  but  you  have  a  right  to  consider  their  acts 
and  conduct  in  that  matter,  and  not  only  a  right, 
but  it  is  your  duty  to  consider  their  acts  and  con- 
duct in  reference  to  this  matter,  as  bearing  upon 
the  question  as  to  whether  they  indicate  or  tend  to 
support  the  charge  of  an  unlawful  or  illegal  combi- 
nation. 

Certain  letters  have  also  been  introduced  in  evi- 
dence, written  by  Aman  Moore  and  addressed  to 
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Mr.  Butchart,  which  contain  statements  or  sugges- 
tions concerning  fixing  prices  or  allotment  of  terri- 
tory, by  agreement  with  other  manufacturers.  The 
statements  or  suggestions  contained  in  these  letters 
are  not  evidence  against  Mr.  Butchart,  and  do  not 
tend  to  prove  the  connection  of  Butchart  with  any 
such  agreement  or  combination,  unless  it  appears 
that  he  acquiesced  in  the  suggestion,  or  acted 
thereon,  or  combined  with  other  manufacturers  in 
accordance  with  the  statements  or  suggestions  so 
made  by  Moore. 

Various  letters  have  also  been  introduced  written 
by  officials,  or  associates  of  officials  of  cement  manu- 
facturers in  Washington  and  California,  to  defend- 
ants Clark  Moore  and  Butchart.  Any  statements, 
suggestions  or  requests  contained  in  any  such  letters 
are  not  to  be  taken  or  deemed  as  evidence  of  the 
guilt  or  innocence  of  the  defendants  Moore  or  But- 
chart, unless  Butchart  or  Moore  acquiesced  in  such 
statements  and  acted  thereon,  or  combined  with 
other  cement  manufacturers  in  accordance  with  the 
statements  or  suggestions  made  or  contained  in  the 
letters,  but  these  letters  are  a  part  of  the  evidence, 
showing  the  relation  existing  between  these  people, 
and  their  conduct  and  actions,  and  for  that  purpose 
are  competent  and  should  be  given  such  weight  as 
you  gentlemen  may  think  they  are  entitled  to. 
[412] 

Now,  in  your  consideration  of  this  case,  and  ar- 
riving at  your  verdict,  you  will  not,  I  am  sure,  lose 
sight  of  the  main  fact  that  the  specific  offenses  with 
which  the  defendants  are  charged,  are:  first,  a  com- 
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bination  to  restrain  interstate  commerce ;  and  second, 
to  monopolize  such  trade  or  commerce.  All  that  is 
proven  or  shown  by  the  evidence  as  to  the  means  of 
effecting  such  combination  or  monopoly,  may  be 
proved  as  alleged,  yet  if  you  are  not  satisfied  be- 
yond a  reasonable  doubt,  that  such  things  tended 
to  restrain  interstate  commerce  or  create  a  monop- 
oly in  such,  and  further,  that  such  things  were  the 
result  of  some  previous,  tacit  or  express  under- 
standing or  agreement  between  two  or  more  of  the 
parties  charged,  you  should  not  convict.  If  on  the 
other  hand  you  believe,  from  all  the  evidence,  that 
the  things  charged  in  the  indictment  and  shown  by 
the  testimony  as  the  means  adopted  to  effect  the  re- 
straint of  trade,  or  create  a  monopoly,  were  done 
or  participated  in  by  the  defendants  on  trial,  and 
that  such  means  naturally  or  necessarily  tend  to 
restrain  interstate  commerce  or  stifle  competition 
therein,  or  did  create  a  monopoly  therein,  and  fur- 
ther, that  such  means  adopted  were  the  result  of  a 
previous  agreement  or  tacit  understanding  between 
the  parties  charged,  and  the  defendants  on  trial 
were  or  became  parties  to  such  combination,  such 
one  of  the  parties  on  trial  as  you  may  believe  to 
have  been  so  concerned  in  such  agreement  or  under- 
standing, you  should  find  guilty.  If,  however,  you 
have  a  reasonable  doubt  on  any  essential  issue,  you 
should  give  the  defendants  the  benefit  of  it,  and 
acquit. 

You  may  under  this  indictment  find  both  defend- 
ants guilty,  or  either  one  guilty  and  the  other  not 
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guilty,  on  one  or  both  counts,  or  you  may  find  them 
both  not  guilty.     [413] 

Before  the  case  was  presented  to  the  jury  the 
defendants  E.  P.  Butchart  and  Clark  M.  Moore 
presented  to  the  Court  in  writing  certain  instruc- 
tions and  requested  that  the  same  be  given  to  the 
jury.     These  requested  instructions  are  as  follows: 

I. 

Portland  cement  is  a  mineral  product.  Certain 
earths  or  minerals,  principally  lime  and  clay,  are 
mixed  in  specific  proportions,  fused  by  intense 
heat  into  a  new  uniform  composition  known  as 
klinker  and  this  klinker  ground  to  an  impalpable 
powder  with  certain  ingredients  added,  is  the  Port- 
land cement  of  commerce.  It  is  sold  by  barrels,  for 
in  the  earlier  stages  of  the  industry  the  containers 
were  always  wooden  barrels.  The  net  content  of 
such  barrel  was  376  pounds  of  cement.  In  the  later 
development  of  the  industry  the  practice  obtaiiaed 
and  now  rules  upon  the  Pacific  Coast  of  packing 
the  cement  in  sacks,  each  sack  weighing  94  pounds. 
Thus,  four  of  these  sacks  equal  one  barrel  by  the 
sales  are  still  in  terms  of  barrels,  and  mill  capacity 
is  spoken  of  in  terms  of  barrels.  When  of  a  given 
mill  it  is  said  that  it  has  a  capacity  of  1,000  barrels, 
it  means  that  working  to  capacity  that  mill  can 
output  1,000  barrels  a  day.  In  the  sales  of  cement 
on  the  Pacific  Coast  provision  is  usually  made  to 
compensate  the  ultimate  purchaser  for  a  return  of 
sacks  in  good  condition.  In  this  regard  the  usual 
allowance  is  from  7I/2  to  10  cents  per  sack. 
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To  the  successful  manufacturer  of  cement  a  fac- 
tory requires  its  limestone  quarry  and  its  clay  de- 
posit; the  other  ingredients,  such  as  gypsum,  etc., 
usually  being  purchased  abroad.  The  rough  ma- 
terials brought  to  the  mill  are  subjected  to  a  dry- 
ing heat,  to  grinding  to  a  given  degree  of  [414'] 
fineness,  to  admixture  in  due  proportions,  and  then 
to  an  intense  heat  in  kilns.  The  product  of  this  is 
known  as  klinker.  The  klinker  marks  the  termina- 
tion of  the  first  stage  in  the  production  of  cement. 
It  may  be  heaped  in  piles  and  exposed  to  the  air 
and  improves,  rather  than  deteriorates  by  this  from 
the  beneficial  chemical  changes  which  result  from 
the  action  of  the  oxygen  in  eliminating  the  free 
lime  which  the  klinker  may  contain.  In  the  second 
process  of  manufacture  the  klinker  is  ground  to  an 
extreme  fineness,  thoroughly  mixed  with  the  minor 
ingredients  and  transported  to  the  warehouse  or 
packing-house  as  the  completed  product  ready  for 
the  market.  The  principal  ingredients  being  fur- 
nished by  the  earth  in  a  state  of  nature  the  cost  of 
these  in  their  primitive  state  is  not  as  a  rule,  great. 
That  cost  is  principally  composed  of  the  investment 
in  mill  machinery,  and  of  labor.  The  mill  machin- 
ery is  complicated  and  expensive.  Dryers,  grinders, 
kilns,  conveyors,  etc.  Much  heat  being  necessary, 
the  fuel  item  is  an  extremely  heavy  one.  Owing 
to  the  nature  of  the  process  by  which  cement  is 
made  and  the  necessary  application  of  intense  heat, 
the  kilns  and  other  machinery  are  subject  to  rapid 
deterioration  in  use.  The  life  of  a  cement  mill  in 
operation  is  ten  years,  or,  in  other  words,  the  neces- 
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sary  renewals  and  replacements  have  in  ten  years 
substituted  a  completely  new  set  of  machinery  for 
the  original. 

II. 

Portland  cement  is  an  article  of  commerce  and 
under  the  law  must  be  tested  before  it  is  placed' 
upon  the  market  and  any  brand  of  Portland  cement 
which  stands  these  tests  and  fulfills  the  requirements 
of  the  law  can  be  used  in  all  work  in  which  Portland 
cement  is  used.     [415] 

III. 

Every  manufacturer  has  the  right  to  ascertain 
in  any  legitimate  way  the  price  at  which  goods 
manufactured  by  others  and  competing  with  the 
products  of  his  mill  are  sold.  Competing  manufac- 
turers issuing  price  lists  from  time  to  time  may 
legally  exchange  their  respective  price  lists.  Com- 
peting manufacturers  may  lawfully  advise  one  an- 
other of  the  territory  in  which  their  manufactured 
products  are  marketed  and  may  lawfully  advise  one 
another  of  the  prices  at  which  their  respective 
products  are  put  upon  the  market.  Giving  and  re- 
ceiving such  information  is  not  forbidden  by  law. 

IV. 

It  is  therefore  a  natural  conclusion  that  the  mere 
fact  that  a  manufacturer  of  Portland  cement  in  the 
State  of  California,  Oregon  and  Washington  may 
have  issued  from  time  to  time  price  lists  or  circulars 
stating  the  price  at  which  and  terms  on  which  the 
product  of  his  factory  would  be  sold  and  that  a 
similar  price  list  or  circular  letter  may  have  been 
issued  by  some  or  by  all  other  manufacturers  of 
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Portland  Cement  in  said  states  and  that  in  all  of 
said  price  lists  or  circular  letters  issued  at  or  about 
the  same  time  the  price  of  Portland  Cement  is  the 
same  and  the  terms  of  sale  the  same,  will  not  in 
itself  constitute  a  violation  of  the  Statute  or  be  in 
contravention  of  the  law  nor  can  you  find  the  de- 
fendants guilty  upon  evidence  of  this  character  alone 
even  though  you  should  find  that  every  manufac- 
turer sold  his  product  at  the  same  price  and  upon 
the  same  terms.  To  constitute  a  violation  of  the 
law  there  must  also  be  evidence  which  satisfies  your 
minds  beyond  a  reasonable  doubt  that  such  prices 
or  terms  were  fixed  by  agreement  or  combination  be- 
tween the  several  [416]  manufacturers  and  that 
defendants  Butchart  and  Moore  were  parties  to  such 
agreement  or  combination. 

V. 

Every  manufacturer  of  Portland  Cement  has  the 
legal  right  to  determine  from  time  to  time  the  terri- 
tory in  which  the  parties  to  whom,  the  prices  at 
which  and  the  manner  in  which  the  product  of 
his  factory  shall  be  sold.  He  may  also  issue  price 
lists  or  circulars  and  employ  any  other  method 
which  he  may  desire  to  advertise  or  sell  the  product 
of  his  mill.  Such  conduct  is  not  a  violation  of  the 
statute  under  which  the  defendants  are  indicted 
or  in  contravention  of  any  law. 

VI. 

Every  commodity  such  as  Portland  Cement  is 
under  normal  business  conditions  put  upon  the 
market  for  sale  and  sold  and  the  average  price  at 
which  such  commodity  is  sold  is  commonly  desig- 
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nated  as  the  market  or  market  price.     Under  normal 
•conditions  Portland  Cement  is  sold  in  this  manner  and 
the  price  at  which  it  is  so  sold  from  time  to  time 
would  constitute  the  market  price  at  the  time.     Such 
market  price  naturally  changes  from  time  to  time 
due  to  cost  of  manufacture,  cost  of  transportation, 
supply  and  demand  and  to  other  causes  too  nimaer- 
ous  to  enumerate.     Each  sale  affects  and  therefore 
each  manufacturer  in  offering  and  selling  his  fac- 
tory's output  necessarily  contributes  to  making  the 
market  price  and  of  course  such  action  on  his  part 
is  not  in  violation  of  law.    It  is  only  the  making  or 
"fixing  of  the  market  price  by  agreement,  combination 
or  conspiracy  with  other  manufacturers  which  is 
prohibited  so  that  if  you  are  not  satisfied  by  the 
evidence  beyond  a  reasonable  doubt  that  either  of 
the  defendants,  Butchart  and  Moore,  as  officers  or 
agents  of  Oregon  Portland     [417]     Cement  Co.  did 
agree  or  combine  or  conspire  with  other  manufac- 
turers of  Portland  Cement  in  the  states  above  men- 
tioned to  make  or  fix  the  market  price  for  Portland 
Cement  or  agree  or  combine  or  conspire  with  other 
manufacturers  to  limit  the  territory  in  which  Ore- 
gon Portland  Cement  Co.  should  sell  its  product  or 
agree  or  combine  or  conspire  with  other  manufac- 
turers to  limit  the  territory  or  fix  the  price  at  which 
the  products  of  the  mill  of  some  other  manufacturers 
should  be  sold  you  must  return  a  verdict  of  not 
guilty. 

VII. 
I  have  permitted  the  Government  to  introduce 
evidence  tending  to  show  that  in  1915  the  Spokane,. 
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Portland  &  Seattle  Railway  Company  promised  to 
reduce  its  freight  charges  upon  Portland  Cement 
from  Irwin,  Washington,  to  Portland,  Oregon  and 
Vancouver,  Washington,  and  that  the  Western 
Washington  Cement  Manufacturers  and  some  of 
the  Northern  California  Cement  Manufacturers  com- 
bined to  defeat  such  proposed  change  in  the  freight 
rate  and  that  they  succeeded  in  defeating  the  same 
by  promising  to  supply  cement  from  their  mills  for 
the  Interstate  Bridge  at  the  price  at  which  cement 
for  this  purpose  was  offered  by  the  Irwin  plant  if 
the  rate  had  been  installed.  Such  action  on  the  part 
of  the  Western  Washington  and  California  manu- 
facturers if  proven  to  your  satisfaction  would  not 
constitute  a  violation  of  the  statute  on  which  this 
indictment  is  based. 

VIII. 
U.  S.  vs.  E.  I.  Du  Pont  De  Nemours  &  Co.  Fed. 
Rep.  Vol.  188,  p.  150. 
''There  is  a  distinction  between  restraint  of  com- 
petition and  restraint  of  trade.  The  latter  expres- 
sion had,  when  the  anti-trust  act  was  passed,  a 
definite  legal  signification.  Not  every  combination 
in  restraint  of  competition  [418]  is  in  restraint 
of  trade.  But  it  does  not  necessarily  follow  that 
restraint  of  competition  is  a  restraint  of  interstate 
trade  and  commerce.  The  determination  of  whether 
it  be  so  must  depend  upon  the  facts  and  circum- 
stances of  each  individual  case.  It  is  undoubtedly 
the  policy  of  the  statute  that  competitive  conditions 
in  interstate  trade  should  be  maintained  wherever 
their  abolition  would  tend  to  suppress  or  diminish 
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interstate  trade.  But  this  being  true  does  not  read 
into  the  statute  a  denunciation  of  all  agreements 
that  may  restrain  competition  without  regard  to 
their  purpose  or  direct  effect  to  restrain  'Hrade  or 
commerce  among  the  several  states."  To  what  ex- 
tent the  anti-trust  act  condemns  combinations  that 
restrain  full  and  free  competition  in  interstate 
trade  is  a  question  that  has  been  much  debated,  and 
It  has  been  settled  that  it  does  not  condemn  combina- 
tions which  only  indirectly,  remotely,  or  incidentally 
restrain  interstate  trade. 

The  language  of  the  anti-trust  act  is  not  to  re- 
ceive that  literal  construction  which  will  impair 
rather  than  enhance  freedom  of  interstate  com- 
merce. Restraint  of  interstate  trade  and  restraint 
of  competition  in  interstate  trade  are  not  inter- 
changeable expressions.  There  may  be,  under  the 
anti-trust  act,  restraint  of  competition  that  does 
not  amount  to  restraint  of  interstate  trade. 

IX. 

Even  if  you  are  satisfied  from  the  evidence  that 
there  was  an  agreement  or  combination  or  a  concert 
of  action  among  the  manufacturers  of  Portland 
Cement  in  the  states  above  mentioned  to  define  the 
territory  in  which  or  the  prices  at  which  the  prod- 
uct of  the  several  factories  or  mills  should  be  sold 
yet  such  agreement,  conspiracy  or  combination  is  not 
necessarily  within  the  prohibition  of  the  [419] 
statute,  for  to  constitute  a  violation  of  the  statute 
you  must  also  be  satisfied  from  the  evidence  be- 
yond a  reasonable  doubt  that  said  manufacturers 
thereby   intended   to    restrain   interstate    commerce 
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in  cement  in  the  market  for  Portland  cement  to  an 
unreasonable  degree  or  that  interstate  commerce  in 
cement  was  thereby  restrained  to  an  unreasonable 
extent. 

X. 

It  is  entirely  lawful  for  any  to  do  what  he  can  to 
prevent  a  transportation  compan}^  from  putting  in 
a  freight  rate  which  he  may  deem  unjust  and  dis- 
criminatory, and  which  he  may  think  will  injur- 
iously and  unjustly  affect  his  business.  Any  num- 
ber of  persons  who  may  be  similarly  situated  may 
join  in  opposing  the  installation  of  such  freight 
rate.  It  is  in  evidence  that  the  Western  Washing- 
ton Cement  Manufacturers  and  some  of  the  Northern 
California  Cement  Manufacturers  combined  in  1915 
to  defeat  a  proposed  change  or  reduction  in  the 
freight  rate  on  cement  from  Irwin,  Washington,  to 
Portland,  Oregon,  and  Vancouver,  Washington,  but 
this  action  on  their  part  was  legitimate  and  lawful^ 
and  does  not  constitute  any  violation  of  the  Sher- 
man Act. 

XI. 

Manufacturers  of  Portland  cement  may  lawfully 
ascertain  the  markets  or  territories  in  which  and 
the  price  or  prices  at  which  other  manufacturers  of 
Portland  cement  sell  or  market  their  products  and 
having  this  information  or  knowledge  may  use  the 
same  in  marketing  their  own  products  so  long  as 
they  do  not  agree  or  combine  or  conspire  with  such 
other  manufacturers  but  act  independently  of  them. 
It  is  only  actions  taken  by  agreement  or  combina- 
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tion  or  conspiracy  with  other  manufacturers  which 
the  law  prohibits.     [420] 

XII. 
The  indictment  charges  that  an  agreement, 
combination,  or  conspiracy  was  entered  into  be- 
tween certain  parties  representing  certain  manu- 
facturers of  Portland  cement  in  the  states  of 
California,  Oregon,  and  Washington  to  control  or 
limit  the  territory  in  which  the  output  of  the 
several  factories  should  be  marketed  and  to  fix  the 
prices  at  which  it  should  be  sold  and  that  defend- 
ants Butchart  and  Moore  as  the  officers  and  agents 
of  Oregon  Portland  Cement  Company  were  parties 
to  or  became  parties  to  such  agreement,  combi- 
nation, or  conspiracy  and  that  such  agreement, 
conspiracy,  or  combination,  was  entered  into  for 
the  purpose  of  restraining  interstate  commerce 
in  Portland  cement  in  said  states  and  that  such 
interstate  commerce  was  thereby  actually  re- 
strained. Before  you  can  find  either  of  the  de- 
fendants Butchart  or  Moore  guilty  you  must  there- 
fore find  or  be  satisfied  by  the  evidence  beyond 
a  reasonable  doubt,  first,  that  such  agreement, 
conspiracy,  or  combination  was  entered  into  by 
the  defendants  named  in  the  indictment  or 
some  of  them;  second,  that  such  agreement,  con- 
spiracy, or  combination  was  entered  into  for  the 
purpose  of  restraining  interstate  commerce  in  Port- 
land cement  in  said  states ;  third,  that  it  did  restrain 
or  restrict  such  commerce;  fourth,  that  the  de- 
fendant or  defendants  Butchart  and  Moore  were 
parties  to   or   became   parties  to    such   an   agree- 
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ment,  conspiracy,  or  combination;  fifth,  that  the 
defendant  or  defendants  Butchart  and  Moore  were 
parties  to  or  became  parties  to  said  agreement, 
conspiracy,  or  combination  as  officers  or  agents 
of  Oregon  Portland  Cement  Company;  and  sixth^ 
that  Interstate  Commerce  in  said  states  in  Port- 
land cement  would  necessarily  be  restrained  or 
was  actually  restrained  by  said  alleged  agreement, 
conspiracy,  or  combination  to  an  unreasonable 
extent  or  degree.  If  you  [421]  find  that  one  of 
the  defendants  Butchart  or  Moore  was  not  a  party 
to  such  an  agreement,  combination,  or  conspiracy 
you  must  find  him  not  guilty,  and  if  you  find  that 
neither  of  the  defendants  Butchart  or  Clark  Moore 
was  a  party  hereto  you  must  return  a  verdict  of  not 
guilty  in  favor  of  each  of  said  defendants. 

XIII. 

There  is  no  evidence  in  this  case  which  tends  to 
show  that  either  R.  P.  Butchart  or  Clark  M.  Moore 
monopolized  or  attempted  to  monopolize  the  trade 
or  commerce  in  Portland  cement  among  the  states 
or  combined  with  any  person  or  persons  to  monopo- 
lize any  part  of  the  trade  or  commerce  in  Portland 
cement  among  the  several  states.  You  will  there- 
fore return  a  verdict  in  their  favor  in  the  second 
count  of  the  indictment. 

XV. 

The  evidence  before  you  is  not  sufficient  to  estab- 
lish the  guilt  of  the  defendant  R.  P.  Butchart  and 
you  are  hereby  directed  to  return  a  verdict  in  his 
favor  of  not  guilty. 
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XV. 

The  evidence  before  you  is  not  sufficient  to  estab- 
lish the  guilt  of  the  defendant  Clark  M.  Moore  and 
you  are  hereby  directed  to  return  a  verdict  in  his 
favor  of  not  guilty. 

XVI. 

Certain  letters  have  been  introduced,  written 
by  Aman  Moore  and  addressed  to  R.  P.  Butchart, 
which  contain  statements  or  suggestions  concerning 
the  fixing  of  price,  the  allotment  of  territory,  or 
agreements  with  other  manufacturers.  I  instruct 
you  that  statements  or  suggestions  made  by  Aman 
Moore  recited  or  contained  in  such  letters  are 
[422]  not  evidence  against  said  Butchart  and  do 
not  tend  to  prove  the  connection  of  said  Butchart 
with  any  such  agreements  or  combinations,  unless 
it  be  further  shown  independent  of  such  statements 
or  suggestions  so  made  by  said  Aman  Moore  and 
contained  in  said  letters,  that  said  Butchart  ac- 
quiesced in  said  statements  and  acted  thereon  or 
combined  with  other  cement  manufacturers  in  ac- 
cordance with  the  statements  or  suggestions  so  made 
by  said  Aman  Moore  and  contained  in  said  letters. 

XVII. 

Letters  have  been  admitted  in  evidence  written 
by  Aman  Moore  to  R.  P.  Butchart  and  by  P. 
P.  Butchart  to  Aman  Moore,  dated  prior  to 
April  14,  1916,  the  date  upon  which  Clark  Moore 
was  selected  or  appointed  Sales  Manager  for 
the  Oregon  Portland  Cement  Company.  Any 
statements  contained  in  such  letters  or  corre- 
spondence are  not  evidence  for  or  against   Clark 
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Moore,  unless  you  should  find  that  such  letters 
show  a  combination,  conspiracy,  or  agreement  as 
charged  in  the  indictment,  and  that  after  Clark 
Moore  became  sales  manager  of  the  Oregon  Port- 
land Cement  Company  on  April  14,  1916,  he  acted 
in  furtherance  of  such  combination  or  conspiracy 
and  aided,  abetted,  or  assisted  in  carrying  out  and 
performing  the  agreements  so  made. 

XVIII. 

Various  letters  have  been  introduced  written  by 
officials  or  associates  of  officials  from  cement  manu- 
facturers in  Washington  and  California  to  defend- 
ants Clark  Moore  and  R.  P.  Butchart.  I  instruct 
that  any  statements,  suggestions,  or  requests  con- 
tained in  such  letters  are  not  to  be  taken  or  deemed 
as  evidence  of  the  guilt  or  innocence  of  defendants 
P.  P.  Butchart  and  Clark  Moore,  unless  it  be  fur- 
ther shown  by  evidence  independent  of  the  state- 
ments contained  in  such  [423]  letters  that  defend- 
ants Butchart  or  Clark  Moore  acquiesced  in  such 
statements  and  acted  thereon  or  combined  with 
other  cement  manufacturers  in  accordance  with  the 
statements  or  suggestions  so  made  or  contained  in 
said  letters." 

Upon  the  trial  of  this  cause  and  while  the  wit- 
ness Tyler  Henshaw  was  upon  the  stand,  the  United 
States  had  said  witness  identify  a  letter  written  by 
him  to  P.  P.  Butchart  dated  September  24,  1914, 
and  the  same  was  offered  and  received  in  evidence 
and  marked  Exhibit  29.  To  the  introduction  of 
this  letter  the  defendants  and  each  of  them  objected 
as  follows: 
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"Mr.  MINOR. — To  this  letter  I  object,  not  only 
on  account  of  its  date,  but  also  to  the  substance  of 
it.  It  has  nothing  in  the  world  to  do  as  to  the 
cement  business.  It  is  regarding  a  prospect  they 
had  down  there  of  manufacturing  cement  cheaply. 
I  don 't  see  how  it  can  have  any  bearing  of  any  kind 
in  this  case." 

The  objection  was  overruled  and  an  exception 
was  taken  and  allowed. 

The  letter  referred  to  is  atached  to  the  Bill  of 
Exceptions  marked  exhibit  No.  29. 

While  the  witness  Tyler  Henshaw  was  upon  the 
stand,  the  United  States  identified  by  said  witness 
a  letter  written  by  C.  W.  Jones,  local  agent  for  the 
Riverside  Portland  Cement  Company  in  Portland, 
Oregon,  to  the  witness,  dated  March  9,  1915.  This 
letter  was  offered  and  received  in  evidence  and 
marked  exhibit  33  and  read  to  the  jury.  The  de- 
fendants and  each  of  them  objected  to  the  introduc- 
tion of  this  letter  as  follows: 

''Mr.  MINOR.— I  object  to  that  on  account  of 
the  date  and  because  it  is  incompetent.  It  relates 
to  this  Interstate  Bridge  matter." 

The  Court  overruled  this  objection  and  admitted 
the  [424]  letter  and  to  this  ruling  the  defend- 
ants and  each  of  them  excepted  and  the  exception 
was  allowed. 

This  letter  will  be  found  attached  to  the  bill  of 
exceptions  marked  exhibit  No.  33. 

While  the  witness  Tyler  Henshaw  was  upon  the 
stand  the  United  States  identified  a  telegram  from 
William  P.  Johnson  to  the  witness,  dated  June  5, 
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1915,  and  a  letter  from  the  witness  to  said  Johnson^ 
which  were  offered  together  as  one  exhibit,  marked 
exhibit  34,  and  received  in  evidence  and  read  to  the 
jury.  The  defendants  and  each  of  them  objected 
as  follows : 

"Mr.  MINOR.— I  object  to  it  on  account  of  the 
date." 

But  the  Court  overruled  the  objection  and  ad- 
mitted the  evidence,  and  to  this  ruling  the  defend- 
ants and  each  of  them  excepted  anB.  the  exception 
was  allowed.  The  telegram  and  letter  are  found  at- 
tached to  the  bill  of  exceptions  marked  exhibit  34. 

While  the  witness  Tyler  Henshaw  was  upon  the 
stand,  the  United  States  identified  a  letter  from 
the  Bend  Company  to  the  Riverside  Portland 
Cement  Company,  dated  August  20,  1915,  marked 
exhibit  36. 

The  defendants  objected  as  follows: 

"Mr.  MINOR. — I  object  as  incompetent,  both 
on  account  of  the  date  and  on  account  of  the  sub- 
ject matter." 

This  objection  was  overruled  and  the  letter  ad- 
mitted in  evidence  and  read  to  the  jury.  To  this 
ruling  an  exception  was  taken  by  the  defendants 
and  each  of  them,  and  the  exception  was  allowed. 
This  letter  will  be  found  attached  to  the  bill  of 
exceptions  marked  exhibit  36. 

The  United  States  produced  as  a  witness  C.  F. 
Swigert  for  the  purpose  of  showing  that  in  Febru- 
ary and  March,  1915,  [425]  he  obtained  a  con- 
tract to  build  the  substructure  of  the  interstate 
bridge  between  the  city  of  Portland  and  the  city 
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of  Vancouver,  Washington,  and  that  he  made  an 
agreement  with  the  International  Cement  Company, 
whose  plant  was  located  at  Irwin,  near  Spokane,  in 
Eastern  Washington,  to  furnish  the  cement  for 
this  bridge  and  for  other  work  at  a  reduced  price, 
provided  that  a  freight  rate  of  131/2  cents  a  hun- 
dred instead  of  the  prevailing  rate  of  25  cents  a 
hundred  would  be  put  in  by  the  Spokane,  Portland 
&  Seattle  Eailway  from  Irwin,  where  this  plant  is 
located,  to  Portland,  Oregon,  and  Vancouver,  Wash- 
ington. All  of  this  evidence  was  objected  to  by 
the  defendants  and  each  of  them  as  follows: 

''Mr.  MINOR.— I  wish  to  object  at  this  time  to 
any  questions  regarding  that  matter  as  being  incom- 
petent, immaterial,  and  irrelevant,  being  prior  to 
the  time  we  entered  the  market  and  not  bearing  at 
all  upon  any  question  of  our  being  parties  to  this 
conspiracy. ' ' 

This  objection  taken  by  the  defendants  and  by 
each  of  them  to  this  evidence  was  overruled  by  the 
Court  and  to  this  ruling  the  defendants  and  each 
of  them  excepted  and  an  exception  was  allowed. 

While  the  witness  C.  F.  Swigert  was  upon  the 
stand  the  United  States  also  identified  and  offered 
in  evidence  a  contract  between  the  Superior  Port- 
land Cement  Company,  one  of  the  western  Wash- 
ington companies,  whose  officers  are  indicted,  and 
the  Pacific  Bridge  Company,  the  corporation  oper- 
ated by  this  witness,  under  which  contract  the 
cement  for  this  interstate  bridge  was  supplied.  This 
paper  was  marked  exhibit  38.  The  defendants  and 
each  of  them  objected  to  this  exhibit  as  follows: 


486        R.  P.  ButcJiart  and  Clark  M.  Moore 

"Mr.  MINOR. — As  far  as  proving  the  contract^ 
your  [426]  Honor,  I  waive  any  proving  the 
letter  or  contract.  Of  course,  I  object  upon  the 
ground  it  doesn't  tend  to  establish  any  issue  in  this 
case,  or  tend  to  show  any  guilt  on  our  part  or  any 
conspiracy." 

The  Court  overruled  this  objection  and  admitted 
this  paper  and  the  same  was  read  to  the  jury  marked 
Exhibit  38  and  is  attached  to  the  bill  of  exceptions, 
and  to  this  ruling  the  defendants  and  each  of  them 
excepted  and  the  exception  was  allowed. 

While  the  witness  F.  M.  Wylie  was  upon  the  stand 
the  United  States  identified  by  this  witness  a  car- 
bon copy  of  a  letter  dated  February  2,  1915,  signed 
by  certain  dealers  in  building  materials  at  Aber- 
deen, Washington,  and  addressed  to  fhe  Treasury 
Department  of  the  United  States.  This  letter  was 
received  in  evidence  and  marked  exhibit  40.  This 
letter  is  attached  to  the  bill  of  exceptions  marked 
exhibit  34. 

Defendants  and  each  of  them  object  as  follows: 

"Mr.  MINOR. — This  letter  is  a  letter  addressed 
to  the  Treasury  Department;  it  is  not  evidence  of 
any  fact;  it  is  clearly  incompetent  for  any  purpose. 
Merely  a  communication  addressed  to  the  Tifeasury 
Department  by  some  party  unsworn  to  and  the 
facts,  if  they  were  facts,  such  as  the  letter  details, 
are  facts  which  must  be  introduced  by  sworn  testi- 
mony and  can't  be  introduced  by  a  letter  of  this 
character. 

"Mr.   HUMPHREYS.— This    letter    is    not    of- 
fered, if  the  Court  please,  as  evidence  of  the  facts 
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stated  in  the  letter,  but  is  material  for  this  purpose. 
One  of  the  charges  made  by  the  defense  here  is  that 
this  prosecution  was  instigated  by  Aman  Moore; 
that  Aman  Moore  was  responsible  for  it,  even  to  the 
extent  at  one  time  of  offering  to  dismiss  it.  Now, 
this  [427]  letter  shows  where  this  prosecution 
originated  and  it  is  for  the  purpose  of  showing  origi- 
nal complaint  to  the  Government,  and  to  overcome 
their  contention  about  Aman  Moore  being  responsi- 
ble for  it,  that  this  letter  is  introduced  and  not  as 
evidence  of  any  facts  therein  stated." 

The  Court  overruled  defendants'  objection,  to 
which  ruling  the  defendants  and  each  of  them  ex- 
cepted and  the  exception  was  allowed,  and  the  letter 
was  read  to  the  jury,  whereupon  the  Court  stated: 
^^The  jury  will  understand  that  this  letter  is  intro- 
duced simply  for  the  purpose  of  showing  that  com- 
plaint was  made  on  this  date  and  is  not  evidence  to 
be  considered  by  you  as  evidence  of  any  facts  stated 
in  it." 

While  the  witness  J.  T.  Bennett  was  on  the  stand, 
said  witness  testified  that  the  California  companies 
discontinued  selling  cement  at  Vancouver  during 
1914  and  that  at  the  beginning  of  1915  the  price  of 
cement  at  Vancouver  had  been  established  at  $1.90 
a  barrel  to  consumers ;  that  at  about  this  time  a  Mr. 
Lille,  salesman  for  the  Superior  Portland  Cement 
Company,  one  of  the  Western  Washington  cement 
companies,  whose  officers  are  indicted,  visited  the 
witness  and  talked  to  the  witness  about  the  cement 
business,  and  thereupon  the  United  States  pro- 
pounded  to   said    witness   the   following   question: 


488        R.  P.  ButcJiart  and  Clark  M.  Moore 

^'Q.  What  did  he  say  to  you  about  it?"     The  de- 
fendants and  each  of  them  objected  to  this  question 
and  to  any  evidence  in  regard  to  Avhat  Mr.  Lille 
said  upon  the  ground  that  the  evidence  would  be 
incompetent  as  Mr.  Lille  was  merely  a  salesman  and 
what  he  should  say  in  selling  cement  would  not  be 
evidence  against  any  of  the  parties  indicted  unless 
it  were  shown  that  he  had  authority  to  make  the 
statements  or  representations  that  he  made.     This 
objection  was  overruled  by  the  Court,  and  the  de- 
fendants and  each  of  them  excepted  to  the  ruling 
and    the    exception    was    allowed  and    the     [428] 
statement  made  by  Mr.  Lille  to  the  witness  was  ad- 
mitted in  evidence. 

Thereupon  the  witness  testified: 

''Well,  it  has  been  a  long  time  ago,  but  I  remem- 
ber that  he — I  don't  remember  his  exact  words,  but 
he  gave  me  to  understand  that  there  was  a  meeting 
in  San  Francisco  of  the  cement  manufacturers  of 
the  coast,  including  the  Washington  and  the  Cali- 
fornia, and  that  there  was  no  doubt  at  all  but  what 
there  would  be  an  adjustment  of  prices  and  that 
they  would  be  much  higher,  and  no  deviation  from 
the  set  prices,  and  advised  me  to  buy  all  the  cement 
that  I  thought  I  could  handle. 

"Q.  Did  you  take  any  action  on  that  advice? 

"A.  I  did. 

"Q.  What  action?       A.  Bought  cement. 

''Q.  How  much? 

''A.  I  couldn't  tell  you  at  this  time,  several  car- 
loads. 
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''Q.  And  what  happened  after  you  placed  that 
order,  with  respect  to  the  prices  of  cement? 

"A.  In  a  very  short  time,  I  should  say  two  or 
three  days,  we  had  a  wire  that  the  price  would  be 
$1.90  with  the  usual  dealers'  commission. 

"Q.  Was  that  a  raise  or  a  decrease? 

"A.  That  was  a  raise;  I  think  our  prices  were 
around  $1.55  before  that." 

While  this  witness  Bennett  was  upon  the  standi 
the  United  States  identified  by  this  witness  a  letter 
from  the  witness  to  the  Superior  Portland  Cement 
Company  and  the  answer  of  the  Superior  Portland 
Cement  Company  endorsed  on  the  back  of  it,  and 
offered  said  letter  and  the  answer  in  evidence. 
[429]  This  letter  and  the  answer  are  attached  to 
the  bill  of  exceptions  marked  exhibit  44.  The  de- 
fendants and  each  of  them  objected  to  the  introduc- 
tion of  this  letter  and  the  answer  as  follows: 

''Mr.  MINOR.— I  do  not  think  competent  for  any 
purpose." 

The  Court  overruled  the  objection  and  the  letter 
and  answer  were  introduced  into  evidence  and  read 
to  the  jury,  and  to  this  ruling  the  defendants  and 
each  of  them  excepted  and  the  exception  was  allowed. 

While  this  witness  Bennett  was  upon  the  stand, 
the  United  States  identified  a  letter  dated  August 
9,  1916,  written  by  him  to  the  Superior  Portland 
Cement  Company  at  Seattle  and  the  answer  thereto, 
which  are  marked  Exhibit  45  and  offered  the  same 
in  evidence. 

The  defendants  and  each  of  them  objected  to  the 
introduction  of  this  correspondence  as  follows : 
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*'Mr.  MINOR. — I  object  as  incompetent  and  ir- 
relevant for  any  purpose." 

The  Court  overruled  the  objection  and  admitted 
the  evidence,  and  to  this  ruling  the  defendants  and 
each  of  them  excepted  and  the  exception  was  allowed. 

The  said  exhibit  is  attached  to  the  bill  of  excep- 
tions. 

While  the  witness  Fred  W.  Farrington  was  upon 
the  stand  the  United  States  identified  a  letter  writ- 
ten by  Fred  R.  Muhs  to  F.  T.  Crowe  &  Company  at 
Portland,  dated  April  25,  1914,  marked  exhibit  46 
and  attached  to  the  bill  of  exceptions. 

To  the  introduction  of  this  letter  the  defendants 
and  each  of  them  objected  as  follows: 

''Mr.  MINOR. — I  don't  believe  this  letter  is  com- 
petent or  relevant,  as  it  doesn't  undertake  to  estab- 
lish any  issue     [430]     in  the  case." 

The  Court  overruled  the  objection  and  admitted 
the  letter  in  evidence,  and  to  this  ruling  the  de- 
fendants and  each  of  them  excepted  and  the  excep- 
tion was  allowed. 

While  said  witness  Farrington  was  upon  the 
stand,  the  United  States  identified  a  letter  dated 
July  9,  1914,  written  by  Fred  R.  Muhs  to  F.  T. 
Crowe  &  Company,  of  Portland,  marked  exhibit  47^ 
and  attached  to  the  bill  of  exceptions. 

To  the  introduction  of  this  letter  the  defendants 
land  each  of  them  objected  as  follows: 

"Mr.  MINOR.— I  don't  believe  this  letter  is  com- 
petent or  relevant,  as  it  doesn't  undertake  to  es- 
tablish any  issue  in  the  case. ' ' 

But  the  Court  overruled  the  objection  and  ad- 
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mitted  the  letter  and  to  this  ruling  the  defendants 
and  each  of  them  excepted  and  the  exception  was 
allowed.     [4'31'] 

The  United  States  offered  in  evidence  transcript 
of  the  testimony  of  W.  E.  Hacker,  taken  upon  the 
former  trial  of  this  case  and  particularly  the  ex- 
hibits offered  upon  the  former  trial  with  the  testi- 
mony of  said  Hacker,  marked  exhibits  49  to  58  in- 
clusive. Of  these  exhibits,  49,  51,  53,  54,  56,  57, 
and  58  were  letters  passing  between  the  western 
Washington  cement  manufacturers  and  F.  T.  Cowe 
&  Company  at  Tacoma,  and  related  entirely  to  in- 
trastate business.  "  The  defendants  and  each  of  them 
objected  to  the  introduction  of  each  of  the  exhibits 
49,  51,  53,  54,  56,  57,  and  58  upon  the  ground  that  the 
same  were  incompetent  and  irrelevant  as  the  same 
did  not  relate  at  all  to  interstate  business  nor  show 
any  combination,  agreement,  or  conspiracy  between 
any  cement  manufacturers  which  affected  interstate 
TDusiness,  but  the  Court  overruled  the  objection  and 
admitted  the  said  letters  in  evidence  and  to  this  ruling 
and  the  admission  of  each  of  these  letters  the  de- 
fendants and  each  of  them  excepted  and  the  excep- 
tion was  allowed,  and  the  said  letters  were  intro- 
duced in  evidence  and  are  attached  to  the  bill  of 
exceptions. 

While  the  witness  Cecil  H.  Bacon  was  upon  the 
stand,  the  United  States  identified  certain  letters 
received  by  Gralbreath,  Bacon  &  Company  written 
by  the  western  Washington  cement  manufacturers, 
marked  exhibits  61,  62,  and  63,  which  letters  are  at- 
tached to  the  bill  of  exceptions.     To  the  introduc- 
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'tion  of  each  of  these  letters  the  defendants  and  each 
of  them  objected  upon  the  ground  that  the  same  re- 
lated entirely  to  intrastate  business,  to  matters  be- 
tween the  western  Washington  companies  and  deal- 
ers in  the  state  of  Washington  and  did  not  relate 
at  all  to  interstate  business,  and  that  they  were  in- 
competent and  irrelevant  for  this  reason,  but  the 
Court  overruled  [432]  the  objection  and  admit- 
ted said  letters  and  each  of  them,  and  to  this  ruling 
and  to  the  admission  of  each  of  said  letters  the  de- 
fendants and  each  of  them  excepted,  and  the  ex- 
ception was  allowed. 

While  the  witness  John  C.  Eden  was  on  the  stand, 
the  United  States  identified  a  file  containing  cer- 
tain letters  and  telegrams  pertaining  to  the  inter- 
state bridge  cement  contract  and  to  his  activities 
in  defeating  the  proposed  freight  rate  from  Irwin 
to  Portland  and  Vancouver.  These  letters  and  tele- 
grams were  marked  exhibits  74  and  75  and  are  at- 
tached to  the  bill  of  exceptions.  To  the  introduc- 
'tion  of  these  papers  and  to  each  of  them  the  de- 
fendants and  each  of  them  objected  upon  the  ground 
that  the  same  did  not  tend  to  show  any  agreement, 
combination,  or  conspiracy  between  cement  manu- 
facturers relating  to  interstate  commerce,  but  only 
related  to  the  activities  of  the  witness  in  opposing 
what  was  regarded  as  a  discriminatory  freight  rate 
upon  cement  from  Irwin  to  Portland  and  Van- 
icouver,  but  the  Court  overruled  the  objection  and 
added  these  papers  and  to  this  ruling  the  defend- 
ants and  each  of  them  excepted  and  excepted  to 
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the  admission  of  each  of  said  papers,  and  the  ex- 
ception was  allowed. 

While  the  said  witness  Eden  was  upon  the  stand  the 
United  States  identified  certain  papers  marked  ex- 
hibit 76  and  attached  to  the  bill  of  exceptions,  and 
offered  the  same  in  evidence.  To  these  papers  and 
each  of  them  the  defendants  and  each  of  them 
objected  upon  the  ground  that  the  papers 
had  entirely  to  do  with  promotion  work  and 
were  entirely  irrelevant,  but  the  Court  overruled 
the  objection  and  admitted  these  papers  in  evidence, 
and  to  this  ruling  the  defendants  and  each  of  them 
excepted  and  excepted  to  the  introduction  of  each 
of  said  papers,  and  the  exception  was  allowed. 
[433] 

While  the  witness  Eden  was  upon  the  stand  cer- 
tain papers  were  identified  by  the  witness  as  liter- 
ature prepared  for  distribution  and  distributed  by 
the  Portland  Cement  Association,  a  National 
Association  of  cement  manufacturers  through- 
out the  United  States  organized  to  promote 
the  uses  and  extend  the  market  for  cement, 
and  these  papers  the  defendants  offered  in 
.evidence,  but  the  United  States  objected  to  the 
introduction  of  these  papers  and  to  the  introduc- 
tion of  any  of  them  as  immaterial  and  incompe- 
tent, and  the  Court  sustained  the  objection  and 
would  not  allow  any  of  the  papers  to  be  introduced 
in  evidence  and  to  this  ruling  the  defendants  and 
each  of  them  excepted  and  the  exception  w^as  al- 
lowed. 
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While  the  witness  W.  P.  Cameron  was  upon  the 
stand,  the  United  States  identified  a  letter  dated 
August  4,  1916,  marked  exhibit  78,  and  certain 
other  papers  marked  exhibit  79  which  are  attached 
to  the  bill  of  exceptions,  and  offered  the  same  in  evi- 
dence. 

Defendants  objected  to  these  letters  as  follows: 

''Mr.  MINOR.— It  relates  only  to  intra-state 
business.  The  only  question  is  between  the  Wash- 
ington companies  themselves  no  mention  of  any 
other  companies." 

Which  objection  was  overruled  and  the  letters 
were  admitted,  and  to  this  ruling  the  defendants 
and  each  of  them  excepted  and  the  exception  was 
allowed. 

While  the  witness  Aman  Moore  was  upon  the 
stand,  the  United  States  identified  a  carbon  copy 
of  a  letter  written  by  the  witness  to  R.  P.  Butchart, 
dated  December  31,  1915.  This  letter  contains  cer- 
tain suggestions  made  by  the  witness  Aman  Moore 
to  R.  P.  Butchart  in  regard  to  the  manner  of  con- 
ducting the  business  of  the  Oregon  Portland  Ce- 
ment Company  [434]  and  suggestions  that  he, 
Butchart,  should  bring  about  some  arrangement 
with  the  Washington  and  California  cement  manu- 
facturers through  his  acquaintance  and  friendship 
whereby  the  market  for  the  Oregon  Portland  Ce- 
ment Company's  product  might  be  established 
without  cutting  prices.  This  letter  was  objected 
to  by  the  defendants  and  by  each  of  them  upon 
the  ground  that  it  was  incompetent  and  irrelevant, 
but  the  Court  overruled  the  objection  and  admitted 
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the  letter,  and  to  this  ruling  the  defendants  and 
each  of  them  excepted  and  the  exception  was  al- 
lowed, and  the  said  letter  is  attached  to  the  bill 
of  exceptions  marked  exhibit  89. 

While  the  witness  Aman  Moore  was  upon  the 
stand,  he  testified  that  Mr.  0.  Boettcher  and  R.  J. 
Morse  came  to  Portland  to  settle  the  controversy 
between  himself  and  Mr.  Butchart  and  other  di- 
rectors, and  particularly  to  take  some  action  to 
prevent  Oregon  Portland  Cement  Company  from 
participating  in  the  alleged  illegal  combination  in 
restraint  of  interstate  commerce ;  that  Mr.  Boettcher 
agreed  that  Clark  M.  Moore  should  be  replaced  as 
sales  manager  and  that  while  Mr.  Butchart  might 
remain  as  president,  the  witness  Aman  Moore  would 
be  in  a  position  where  he  could  not  only  manage 
the  plant  but  manage  the  sales  and  see  that  noth- 
ing illegal  was  done;  that  this  matter  came  up 
about  a  w^eek  after  Mr.  Boettcher  returned  at  a 
meeting  in  Mr.  Minor's  office  with  Clark  M.  Moore 
representing  Mr.  Boettcher  and  Mr.  H.  A.  Ross 
representing  Mr.  Butchart,  and  that  he  was  then 
informed  that  an  entirely  different  program  had 
been  arranged,  one  not  at  all  in  accordance  with 
the  one  made  by  him  with  Mr.  Boettcher  and  Mr. 
Morse ;  that  the  agreement  between  himself  and  Mr. 
Boettcher  and  Mr.  Morse  was  that  Clark  M.  Moore 
should  remain  [435]  as  sales  manager  tem- 
porarily and  Mr.  Butchart  as  president  tempo- 
rarily, whereas  at  the  meeting  in  Mr.  Minor's  office 
the  only  change  to  be  made  was  that  Mr.  Newlands 
should  resign  and  the  witness  Aman  Moore  act  as 
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superintendent  of  the  mill  and  that  Mr.  Minor  was 
to  carry  out  this  arrangement.  To  meet  this  evi- 
den(Te  the  defendants  identified  a  letter  written  by 
Mr.  Minor  to  Aman  Moore,  dated  July  25,  1916, 
a  copy  of  which  is  set  forth  in  the  transcript  of 
evidence  contained  in  the  bill  of  exceptions,  and 
offered  this  letter  in  evidence.  The  United  States 
objected  to  the  introduction  of  this  letter  upon  the 
ground  that  the  same  was  immaterial,  and  the 
Court  sustained  the  objection  and  excluded  the  let- 
ter, and  to  this  ruling  the  defendants  and  each  of 
them  excepted  and  the  exception  was  allowed. 

While  the  witness  Aman  Moore  was  upon  the 
stand  he  testified  that  he  had  given  Mr.  Minor  evi- 
dence of  facts  tending  to  show  the  charge  made 
by  him,  that  Mr.  Butchart  and  Mr.  Clark  M.  Moore 
had  entered  into  a  combination  in  restraint  of  inter- 
state commerce.  To  meet  this  evidence  the  de- 
fendants by  this  witness  identified  a  letter  written 
by  Wirt  Minor  to  the  witness,  dated  August  29, 
1916,  a  copy  of  which  is  set  forth  in  the  transcript 
of  the  evidence  contained  in  this  bill  of  exceptions. 
To  this  letter  the  United  States  objected  upon  the 
ground  that  the  same  was  immaterial,  and  the 
Court  sustained  the  objection  and  refused  to  al- 
low the  letter  to  be  introduced  in  evidence,  and 
to  this  ruling  the  defendants  and  each  of  them  ex- 
cepted and  the  exception  was   allowed. 

At  the  close  of  the  testimony  of  Aman  Moore  the 
attorneys  for  the  defendants,  and  particularly  for 
Clark  M.  Moore,  moved  the  Court  to  instruct  the 
jury    to    disregard    all     [436]     correspondence    in 
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evidence  between  Aman  Moore  and  R.  P.  Bntchart 
prior  to  the  time  that  Clark  M.  Moore  was  elected 
'sales  manager  in  considering  this  case  with  refer- 
ence to  the  guilt  or  innocence  of  Clark  M.  Moore 
and  that  such  correspondence  passing  between  Mr. 
Butchart  and  Mr.  Aman  Moore  should  not  be  con- 
sidered in  arriving  at  a  verdict  as  to  the  guilt  or 
innocence  of  said  Clark  M.  Moore.  The  Court, 
however,  denied  the  motion,  stating,  "of  course 
any  statements  or  admissions  Mr.  Butchart  made 
before  Mr.  Moore  became  connected  with  this  com- 
pany would  not  be  competent  as  admission  of  guilt 
against  Clark  M.  Moore,  but  would  be  competent 
for  showing  the  status  of  the  company  and  the 
condition  at  that  time  and  the  admission  made 
against  the  interests  of  Mr.  Butchart,"  and  to  this 
ruling  the  defendants  and  each  of  them  excepted 
and  an  exception  was  allowed. 

While  W.  H.  George,  a  vdtness  on  behalf  of  the 
United  States,  was  upon  the  stand,  he  identified 
certain  correspondence  between  himself  and  Carl 
X/eonardt,  of  the  Southwestern  Portland  Cement 
Company,  marked  Exhibit  105,  and  attached  to 
the  bill  of  exceptions,  and  this  correspondence  was 
offered  in  evidence  by  the  United  States,  and  to 
this  correspondence  the  defendants  and  each  of 
them  objected  upon  the  ground  that  the  same  was 
incompetent  and  correspondence  between  Carl 
Leonardt  of  the  Southwestern  Portland  Cement 
Company,  and  the  witness,  but  the  Court  overruled 
the  objection  and  admitted  the  correspondence  and 
thereupon   the   defendants   and   each   of   them   ex- 
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cepted  to  this  ruling  and  the  exception  was  allowed* 
While  W.  D.  Skinner,  a  witness  called  on  behalf 
of  the  United  States,  was  upon  the  stand,  he  was 
interrogated  by  the  United  States  in  regard  to 
putting  in  a  special  rate  upon  cement  from  Irwin^ 
Washington,  to  Portland,  Oregon,  and  [437] 
Vancouver,  Washington,  and  the  efforts  of  the 
western  Washington  cement  manufacturers  and  of 
Mr.  Muhs  of  the  Santa  Cruz  Portland  Cement  Com- 
pany to  prevent  this  rate.  To  this  testimony  the 
defendants  and  each  of  them  objected  upon  the 
ground  that  the  same  was  incompetent,  immaterial, 
and  irrelevant  being  prior  to  the  time  Ore- 
gon Portland  Cement  Company  entered  the 
market,  and  not  bearing  at  all  upon  any 
question  of  defendants  being  parties  to  this 
conspiracy,  but  the  Court  overruled  the  objection 
and  allowed  this  evidence  to  be  introduced  and  to 
this  ruling  the  defendants  and  each  of  them  ex- 
cepted and  an  exception  was  allowed.  Among  other 
evidence  so  offered  was  a  slip  of  paper,  dated  March 
6,  1945,  in  the  handwriting  of  the  witness,  marked 
exhibit  151,  attached  to  the  bill  of  exceptions  and 
a  carbon  copy  of  a  letter  received  from  the  Inter- 
national Portland  Cement  Company  attached  to  the 
bill  of  exceptions,  marked  exhibit  152,  and  two  tele- 
grams attached  to  the  bill  of  exceptions  and  marked 
exhibit  153. 

Fred  R.  Muhs,  a  witness  called  on  behalf  of  the 
United  States  and  whose  testimony  was  taken  upon 
the  former  trial  of  this  cause,  but  whose  testimony 
was  not  introduced  by  the  United  States  upon  this 
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trial  but  by  the  defendants,  testified  in  regard  to 
the  several  cement  plants  upon  the  Pacific  coast 
to  the  date  of  their  beginning  operations  and  the 
capacity  of  the  plants.  He  was  the  manager  of 
the  Santa  Cruz  and  Standard  plants  in  Northern 
California.  Upon  his  cross-examination,  the  de- 
fendants propounded  to  this  witness  the  following 
question:  "Q.  Now,  during  the  time  that  you  were 
connected  with  these  two  mills,  I  will  ask  jiou  to 
tell  the  jury  whether  the  business  was  profitable  or 
not?" 

"A.  Well, the  first  two  years  we  operated  the  Santa 
[438]  Cruz  and  Standard  plants  I  would  say  that 
they  were  not  profitable  years,  in  fact,  the  balance 
sheet  made  up  for  the  year  1908  for  both  com- 
panies I  believe  showed  considerable  loss.  At  the 
end  of  1908,  the  management  of  the  company  was 
changed,  the  old  management  retired,  and  since 
that  time  I  think  the  companies  have  made  money. 

'^Q.  Now,  give  the  jury  some  idea  how  profitable 
it  has  been.  Say  how  much  money  in  proportion 
to  the  capital  your  mills  have  made. 

''Mr.  GOLDSTEIN.— If  the  Court  please,  I  can- 
not see  the  materiality  of  going  into  detail  now  as 
to  the  amount  of  profit  or  amount  of  loss.  I  think 
counsel  was  given  considerable  latitude  when  ask- 
ing whether  they  made  a  profit. 

''COURT. — I  think  you  can  show  whether  it  was 
profitable  or  not,  but  the  details  of  the  amount  of 
it,  I  think,  is  not  material  to  show,  whether  a  loss 
or  whether  a  profit.  I  think  the  objection  is  well 
taken." 
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To  which  ruling  of  the  Court  the  defendants 
excepted  and  the  exception  was  allowed. 

In  his  testimony  the  witness  Muhs  testified  in 
regard  to  the  price  or  prices  charged  for  cement 
by  the  mills  represented  by  him  from  time  to  time,, 
and  that  prices  were  based  upon  the  cost  of  manu- 
facture, freight  and  competitive  conditions.  There- 
upon, upon  his  cross-examination,  the  attorneys  for 
the  defendants  propounded  the  following  ques4 
tion : 

"Q.  What  do  you  say  to  the  jury, — tell  the  jury 
whether  in  your  judgment,  taking  into  considera- 
tion the  cost  and  manufacture  and  the  freight 
which  you  wished  to  pay  upon  cement,  the  price 
which  you  then  fixed  was  or  was  not  a  reasonable 
price. 

Mr.  GOLDSTEIN.— I  don't  think  that  is  ma- 
terial. [439]  I  have  no  objection  to  Mr.  Muhs 
saying  anything  he  knows  about  the  situation,  but 
I  think  the  conclusion  to  be  drawn  is  a  matter  for 
the    jury,    and    not    Mr.  Muhs'  personal    opinion. 

COURT. — I  think  the  objection  is  well  taken. 
He  can  tell  upon  what  he  bases  his  price  because 
that  is  a  material  inquiry  in  the  case. 

Mr.  MINOR. — Yes,  your  Honor,  I  tried  to  get 
that,  but  the  witness  doesn't  seem  to  follow  that. 
I  will  except  to  your  Honor's  ruling." 

Which  exception  was  allowed. 

Mr.  C.  T.  W.  HoUister,  called  as  a  witness  on  be- 
half of  the  defendants,  was  interrogated  regarding 
freight  rates  from  the  several  cement  plants  on  the 
Pacific  Coast  into  various  territory  in  which  the 
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Oregon  Portland  Cement  Company's  product  was 
sold  and  in  regard  to  the  rate  from  Oswego  to 
Astoria  and  from  Oswego  to  Portland  upon  cement, 
the  plant  of  the  Oregon  Portland  Cement  Com- 
pany being  located  at  Oswego.  Thereupon  the  at- 
torneys for  the  defendants  propounded  the  follow- 
ing question: 

"Q.  Do  you  know  the  distance  from  Spokane  to 
Portland? 

Mr.  HUMPHREYS.— What  do  you  claim  for 
that? 

Mr.  WINFREE. — I  want  to  use  an  argument 
with  reference  to  reasonable  rate,  and  as  to  why 
there  should  be  an  effort  on  the  part  of  cement 
companies  to  combat  a  rate  of  I3I/2  cents  for  a  dis- 
tance of  three  hundred  odd  miles  as  against  a  rate 
of  10  cents  for  a  distance  of  one  hundred  miles. 

Mr.  HUMPHREYS.— I  don't  think  the  reason- 
ableness of  that  rate  is  in  question  here. 

COURT. — I  don't  see  how  that  could  have  any 
bearing  [440]  one  way  or  another  on  this  case. 
The  S.  P.  &  S.  agreed  to  put  in  a  rate  of  13%  cents  ; 
they  wanted  to  get  the  business;  that  is  the  im- 
portant feature  of  this  case,  not  whether  reasonable 
or  not. 

Mr.  HUMPHREYS.— Mr.  Skinner  was  not 
asked  anything  about  that. 

Mr.  MINOR.— Not  to  impeach  Mr.  Skinner  at 
all.  As  I  understand  this  matter  of  the  Interstate 
Bridge,  I  didn't  think  it  competent  all  the  way 
through.  Now,  I  understand  the  contention  of  the 
Government  is  that  the  combination  of  these  mills 
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to  defeat  that  rate  shows  or  tends  to  show  that  they 
had  combined  to  control  prices,  or  combined  to 
exclude  some  other  mill  out  of  the  market.  Now, 
if  that  were  the  case,  it  would  seem  to  me  that 
these  mills  would  be  warranted  in  combining  to  de- 
feat a  rate  of  that  character  if  the  rate  didn't  work 
both  ways,  and  if  their  territory,  or  the  territory 
which  was  nearest  to  them,  was  subject  to  a  relative 
higher  rate.  In  other  words,  certainly  it  seems  to 
me  that  parties  can,  without  violating  the  law,  com- 
bine to  get  a  rate  or  defeat  a  rate,  if  that  rate  works 
adversely  to  them,  without  being  in  contravention 
of  the  law.     That  is  the  object  of  the  evidence. 

COURT. — That  isn't  the  question  counsel  asked. 
He  wants  to  compare  that  rate  with  the  rate  to 
Astoria.  He  wants  to  compare  for  the  purpose  of 
showing  whether  one  was  reasonable  or  unreason- 
able,    I  think  the  objection  is  well  taken." 

Exception  saved. 

''Q.  Do  you  know  the  rates,  Mr.  Hollister,  from 
the  Oswego  mill,  on  the  S.  P.  &  S.  to  Salem,  or 
lines  controlled  by  the  S.  P.  &  S.,  to  Albany,  Cor- 
vallis,  and  Eugene?     [441] 

Mr.  HUMPHREYS.— Is  that  for  the  same  pur- 
pose? 

Mr.  WINFREE.— Same  purpose. 

Mr.  HUMPHREYS.— I  object  on  the  same 
ground." 

Objection  sustained,  to  which  ruling  the  defend- 
ants and  each  of  them  excepted,  and  the  exception 
was  allowed. 
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While  L.  C.  Newlands,  a  witness  for  the  defend- 
ants, was  upon  the  stand,  he  was  interrogated 
in  regard  to  the  cost  of  manufacture  of  cement  at 
the  plant  of  the  Oregon  Portland  Cement  Com- 
pany, said  witness  being  superintendent  of  the 
plant,  and  testified  regarding  the  actual  cost  of 
manufacture,  without  taking  into  consideration  de- 
pletion of  supply  of  raw  material  and  without  tak- 
ing into  consideration  the  cost  of  the  plant  neces- 
sary for  the  manufacture. 

Thereupon  the  witness  was  asked  a  question. 

''Q.  Now,  Mr.  Newlands  what  was  the  reasonable 
cost  of  putting  up  this  mill  in  1915  or  1916?" 

Thereupon  the  United  States  Attorney  objected 
and  the  objection  was  sustained,  and  the  defend- 
ants and  each  of  them  excepted  to  this  ruling  and 
the  exception  was  allowed. 

Melvin  J.  Ballard  was  called  as  a  witness  on 
behalf  of  the  defendants  and  testified  in  this 
cause,  and  while  on  the  stand  testified  that  he  was 
a  director  and  vice-president  of  the  Oregon  Port- 
land Cement  Company  from  the  time  of  its  organi- 
zation until  after  the  indictment  was  found.  That 
about  June  6,  1916,  he  received  a  letter  from  Mr. 
Butchart  asking  him  to  look  after  the  business  of  the 
company  in  his  stead,  and  that  he  spent  much  time 
from  that  time  on  in  the  company's  office  and  fre- 
quently visited  the  plant.  He  further  testified 
that  after  Aman  Moore  had  made  charges  against 
the  manner  in  which  the  business  of  the  company 
was  conducted,  and  particularly  that  the  company 
was  being  made  a  party  to  a  conspiracy  or  combi- 


504        R.  P.  Butchart  and  Clark  M.  Moore 

nation  in  restraint  of  interstate  commerce,  he  made 
an  investigation  to  ascertain  whether  or  not  these 
[442]  charges  were  true,  interviewed  all  the  em- 
ployees, looked  into  the  sales  record,  interviewed 
a  number  of  employees  of  other  companies  selling 
cement  in  Portland  and  elsewhere,  and  thereupon 
the  defendants  offered  to  show  by  this  witness 
what,  if  anything,  he  found  from  his  investigation 
in  regard  to  the  truth  of  the  charges  made,  but  the 
Court  refused  to  allow  this  evidence  to  be  intro- 
duced and  to  this  ruling  of  the  Court  the  defend- 
ants and  each  of  them  excepted  and  the  exception 
was  allowed,  and  thereupon  in  connection  with  the 
testimony  of  this  witness  the  defendants  pro- 
pounded to  this  witness  the  following  question: 
^'Q.  What  did  you  do,  Mr.  Ballard,  in  order  to  as- 
certain the  prices  at  which  the  Oregon  Portland 
Cement  Company's  products  were  being  sold?" 
To  this  question  the  United  States  objected  as  im- 
material, and  the  Court  sustained  the  objection, 
and  the  defendants  and  each  of  them  excepted  to 
this  ruling  and  the  exception  was  allowed.  In  con- 
nection with  the  testimony  of  this  witness,  he  testi- 
fied that  he  talked  with  Clark  M.  Moore  in  regard 
to  the  territory  in  which  the  product  of  the  mill 
should  be  sold,  and  thereupon  the  defendants  pro- 
pounded to  this  witness  the  following  question: 
*'Q.  And  what,  if  anything,  did  he  (Clark  Moore) 
say  to  you  with  regard  to  prices  at  which  the  pro- 
duct of  the  mill  should  be  sold?"  To  this  ques- 
tion the  United  States  objected  upon  the  ground 
that  the  declarations  were  self-serving  declarations, 
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and  the  Court  sustained  the  objection  and  refused 
to  allow  the  question  to  be  answered  or  any  evi- 
dence given  in  regard  thereto,  and  to  this  ruling  the 
defendants  and  each  of  them  excepted  and  offered 
to  show  by  this  witness  that  Clark  Moore  said 
nothing  in  regard  to  the  prices  at  which  the  pro- 
duct of  the  mill  was  to  be  sold,  and  [443]  the 
exception  was  allowed. 

While  the  witness  H.  S.  McCracken,  called  on 
behalf  of  the  defendants,  was  upon  the  stand,  upon 
his  cross-examination  the  United  States  pro- 
pounded to  said  witness  the  following  question: 
''^Q.  At  what  price  did  you  sell  cement  at  that 
time?"  it  appearing  that  this  witness  was  a  dealer 
and  purchased  cement  'from  the  Oregon  Portland 
Cement  Company,  and  prior  to  the  time  that  the 
Oregon  Portland  Cement  Company  had  entered  the 
market  had  purchased  from  other  cement  manufac- 
turers on  the  Pacific  coast.  To  this  question  the 
defendants  objected  as  follows: 

"Mr.  MINOR. — I  think  that  is  immaterial,  at 
what  price  the  dealer  sold  it." 

But  the  Court  overruled  the  objection  and  per- 
mitted the  question  to  be  answered,  and  to  this  rul- 
ing the  defendants  and  each  of  them  excepted  and 
the  exception  was  allowed. 

Wirt  Minor  was  called  as  a  witness  on  behalf  of 
the  defendants  and  testified  that  he  was  a  director 
of  the  Oregon  Portland  Cement  Company  from  the 
time  of  its  organization  until  after  the  indictment 
was  found,  that  he  attended  all  the  meetings  of  the 
directors    and    was    consulted    frequently    by    the 
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officers  of  the  company  as  attorney  for  the  com- 
pany ;  that  he  knew  of  the  visit  of  Mr.  Boettcher  to 
Portland  about  which  Aman  Moore  had  testified 
and  knew  that  Mr.  Boettcher  had  attempted  to 
make  some  agreement  to  settle  the  differences  be- 
tween Aman  Moore  and  Mr.  Butchart,  but  did  not 
know  what  the  agreement  was;  that  this  agreement 
was  subsequently  discussed  in  his  presence  by 
Aman  Moore,  Clark  M,  Moore  and  Mr.  Harry 
Ross;  that  during  this  discussion  a  telegram,  dated 
July  27,  1916,  addressed  to  R.  P.  Butchart  was 
either  read  or  [444]  shown  to  him  by  Aman 
Moore,  and  thereupon  the  defendants  offered  in 
evidence  this  telegram  as  a  part  of  the  discussion 
upon  this  agreement  about  which  Aman  Moore  had 
testified,  but  the  United  States  objected  to  the  in- 
troduction of  this  telegram  and  the  objection  was 
sustained  and  the  telegram  was  not  permitted  to  be 
introduced,  and  to  this  ruling  the  defendants  and 
each  of  them  excepted,  and  the  exception  was  al- 
lowed.    This  telegram  is  as  follows: 

''July  27,  1916. 
R.  P.  Butchart, 

Vanderbilt  Hotel,  New  York  City. 
We  have  inspected  your  plant  here  and  have  no 
criticisms  to  make  of  Mr.  Newlands'  management, 
but  on  account  of  notoriety  of  lawsuit  and  damage 
to  company  would  recommend  Aman  Moore  be 
placed  in  charge  of  plant  and  quarries  leaving 
sales  as  at  present  and  that  you  wire  Mr.  Newlands 
to  resign  and  permit  the  election  of  some  new  mem- 
bers to  Board  of  Directors.    We  have  talked  to 
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number  of  stockholders  here  and  they  are  unani- 
mous that  settlement  should  be  made  with  Moore 
to  prevent  notoriety  and  damage  of  his  suit.  Bank 
also  refuses  to  extend  loan  unless  assured  suit  will 
not  be  brought.  We  have  looked  over  figures  in 
office  and  find  we  must  have  at  once  fifty  thousand 
dollars  more  to  meet  pay  rolls  and  bills.  Wilcox 
will  loan  part  if  board  is  reorganized.  If  change 
meets  with  your  approval  will  you  kindly  wire 
Teal  and  Minor  attorneys  and  stockholders  to  call 
meeting  and  reorganize  board  and  appoint  Moore 
superintendent. 

C.    BOETTOHER. 
R.  J.  MORSE. 
E.  POSSETT."    [445] 
While  Clark  M.  Moore  was  upon  the  stand,  called 
as  a  witness  on  behalf  of  the  defendants,  he  testi- 
fied that  he  went  to  San  Francisco  about  the  10th 
of  August,  1916,  and  in  regard  to  the  purpose  for 
which  he  made  this  visit  to  San  Francisco,  among 
other  things,  that  he  went  to  San  Francisco  to  in- 
terview Grant  Fee  who  had  obtained  the  contract 
to  build  the  postoffice  in  the  city  of  Portland,  but 
did  not  see  him  but  talked  with  him  over  the  tele- 
phone with  a  view  to  selling  him  Oregon  Portland 
cement  for  this   building,  and  thereupon  the  de- 
fendants   offered   in   evidence   telegram    from   the 
witness  to  Grant  Fee  and  a  letter  from  Grant  Fee 
to  the  witness,  marked  Defendants'  Identifications 
112  and  113.     To  the  introduction  of  these  papers 
the  United  States  objected  and  the  court  sustained 
the  objection  and  did  not  allow  the  said  papers  to 


508        B.  P.  ButcJiart  and  Clark  M.  Moore 

be  introduced  in  evidence,  and  to  this  ruling  the 
defendants  and  each  of  them  excepted  and  the  ex- 
ception was  allowed. 

While  Clark  M.  Moore  was  upon  the  stand  as  a 
witness  for  the  defendants  he  testified  regarding  a 
"visit  he  made  to  San  Francisco  in  August,  1916, 
and  that  among  other  objects  of  that  visit  was  to 
see  a  Mr,  Hiltz  who  was  in  charge  of  the  business 
of  the  Portland  Cement  Association  on  the  Pacific 
coast  with  a  view  to  having  him  come  to  Portland 
and  arrange  for  an  inspector  upon  some  road  work 
that  was  being  done  so  that  the  work  might  be  done 
according  to  specifications.  In  connection  there- 
with the  defendants  offered  in  evidence  certain 
telegrams  relating  to  this  matter,  marked  Defend- 
ants' Identifications  114  and  115,  but  the  United 
States  objected  to  the  introduction  of  these  tele- 
grams and  the  court  sustained  the  objection  and 
excluded  said  telegrams,  and  to  this  ruling  the  de- 
fendants and  each  of  them  excepted  and  the  excep- 
tion was  allowed.     [446] 

While  the  witness  Clark  Moore  was  on  the  wit- 
ness-stand in  his  own  behalf,  he  testified  as  follows : 

'^Q.  Now  tracing  your  movements  further,  Mr. 
Moore,  you  left  here  very  soon  after  you  came  to 
Portland  in  April,  1916,  I  understand? 

"A.  Yes,  sir. 

^'Q.  Where  did  you  go?        A.  I  went  to  Denver. 

'^Q.  And  how  long  did  you  remain  in  Denver  be- 
fore you  came  to  the  coast  again? 
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'*A.  I  came  here  about  the  latter  part  of  May  or 
the  first  of  June ;  might  have  been  the  first  of  June. 

''Q  How  did  you  come  that  time? 

**A.  I  came  by  way  of  San  Francisco. 

**Q.  What    were    you    doing   in    San    Francisco 
then?    Why  did  you  go  there? 

''A.  A  personal  matter  that  I  had  to  attend  to 
with  a  nephew  of  mine. 

''Q.  Was  he  interested  in  the  cement  business 

**A.  No,  sir,  he  is  not  in  the  cement  business  at 
all;  he  is  in  a  bank;  has  nothing  whatever  to  do 
with  the  cement  business,  and  a  matter  that  we  had 
up  between  us.  Had  nothing  whatever  to  do  with 
the  cement  business  and  was  purely  personal.  I 
went  to  Los  Angeles  to  see  him,  which  I  did,  but 
didn't  see  anyone  else  that  I  knew  while  I  was  in 
Los  Angeles;  it  was — 

''Q.  Then  you  came  from  Los  Angeles  to  San 
Francisco  ? 

"A.  Yes,  or  went  from  San  Francisco  to  Los 
Angeles. 

''Q.  Went  from  San  Francisco  to  Los  Angeles? 

^'A.  Yes. 

'^Q.  What  were  you  doing  in  San  Francisco? 

"A.  Well,  that  is  the  route  to  Los  Angeles;  that 
is  [447]  to  say,  that  is  one,  and  that  is  the  way 
I  went. 

**Q.  I  will  ask  you  to  state  whether  or  not  at  that 
time  you  met  Mr.  Butchart  in  San  Francisco? 

*'A.  No,  sir,  I  did  not. 

*'Q.  Had  you  seen  him  since  you  had  met  him  in 
April,  1916? 
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''A.  No,  sir,  I  had  not. 

''Q.  I  will  ask  you  to  state  whether  at  that  time 
you  met  any  of  the  manufacturers  of  cement  in 
California  or  in  Washington  in  California  at  that 
time? 

''A.  I  did.  I  called  at  the  offices,  I  think,  of 
possibly  the  three  companies  there,  the  Henry 
Cowell  Company,  the  Pacific  Portland,  and  the 
Santa  Cruz;  merely  a  social  call  to  pay  my  re- 
spects to  them. 

"Q.  Did  you  meet  any  of  the  officers  of  the  com- 
pany at  that  time? 

''A.  Yes,  sir,  I  met  Mr.  Cameron  and  Mr.  Muhs 
of  the  Santa  Cruz  Standard  Portland  Cement 
Company. 

''Q.  Did  you  meet  any  officers  of  the  Pacific? 

"A.  Yes,  sir,  my  recollection  is  that  I  met  Mr. 
Henderson;  that  is  as  I  remember  it. 

"Q.  Did  you  meet  Mr.  Erlin? 

"A.  Not  that  I  remember  that  time.  I  can't  re- 
call it  if  I  did." 

Thereafter  on  cross-examination  the  defendant 
Clark  M.  Moore  identified  a  certain  letter  written 
by  him  to  Mr.  C.  Boettcher,  dated  May  18,  1916. 
The  entire  letter  was  not  produced,  but  only  ex- 
cerpts from  the  same.  The  United  States  offered 
in  evidence  particularly  that  paragraph  thereof 
reading  as  follows: 

''I  am  going  to  Portland,  Oregon,  via  San  Fran- 
cisco, [448]  where  I  will  see  our  friends,  and  I 
am  very  much  pleased  to  have  received  letters 
since  I  saw  you,  from  Mr.  Erlin  of  the  Pacific  Port- 
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land  Cement  Company  and  Mr.  Muhs  of  the  Santa 
Cruz  Company,  asking  if  it  would  not  be  possible 
for  me  to  go  to  Portland  via  San  Francisco  so  as  to 
discuss  matters  of  interest." 

To  the  introduction  of  this  evidence  the  defend- 
ants and  each  of  them  objected  upon  the  ground 
that  the  same  was  incompetent  and  irrelevant  and 
thereupon  the  court  asked: 

''What  I  want  to  know  is,  whether  you  object  to 
the  form  of  the  document  or  to  the  competency  of 
the  evidence?" 

To  which  Mr.  Minor  replied: 

''On  Mr.  Humphrey's  assurance  that  he  can  prove 
the  document,  I  will  waive  that." 

And  thereupon  the  Court  overruled  his  objection 
and  the  excerpt  above  quoted  was  introduced  in  evi- 
dence marked  Exhibit  No.  163,  and  read  to  the 
jury,  and  is  attached  to  the  bill  of  exceptions,  and 
to  this  ruling  the  defendants  and  each  of  them  ex- 
cepted and  the  exception  was  allowed. 

The  defendants  and  each  of  them  excepted  to 
each  and  all  parts  of  the  charge  of  the  Court  re- 
lating to  the  second  count  in  which  the  court  de- 
fines what  constitutes  a  monopoly  and  submits  to  the 
jury  the  question  of  the  guilt  or  innocence  of  the 
defendants  Butchart  and  Moore  upon  this  count. 
This  part  of  the  charge  is  substantially  as  follows: 

''It  (the  indictment)  contain  two  counts:  the 
first  charges  certain  parties,  managers  or  repre- 
sentatives of  cement  manufacturing  concerns  in  the 
states  of  Oregon,  Washington,  and  California,  with 
entering  into  an  unlawful  combination  or  agree- 
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ment  in  restraint  of  trade.  *  *  *  The  second 
count  charges  the  same  parties  by  means  of  the 
same  arrangement  and  combination  with  monopo- 
lizing the  trade  in  cement  in  these  several  states.  "^ 
[449] 

Again  in  the  charge,  it  is  said: 

"Section  2  of  the  act  provides  that  every  person 
who  shall  monopolize  any  part  of  the  trade  or  com- 
merce among  the  several  states  or  with  foreign 
nations,  shall  be  guilty  of  a  misdemeanor.'* 

Further  in  the  Court  the  charge  says: 

"Now  the  second  count  of  the  indictment,  as  I 
have  already  said  to  you,  charges  the  defendants 
with  monopolizing  the  trade  or  commerce  between 
the  states,  in  violation  of  section  2  of  the  act,  which 
provides  that  all  persons  who  shall  monopolize  or 
attempt  to  monopolize  or  combine  with  any  person 
or  persons  to  monopolize  any  part  of  the  trade  or 
commerce  among  the  several  states,  shall  be  guilty 
of  a  crime.  To  constitute  the  offense  of  monopoly, 
under  the  act,  it  is  necessary  to  acquire  exclusive 
right  to  such  commerce  by  means  which  will  pre- 
vent others  from  engaging  therein.  The  popular 
meaning  of  monopoly  is  the  sole  power  of  dealing 
in  some  particular  commodity,  in  some  particular 
market  or  place,  or  carrying  on  some  particular 
business.  Anything  less  than  this  is  not  a  monop- 
oly. The  size  of  a  business  is  not  in  itself  a 
violation  of  this  law.  The  act  denounced  by  the 
statute  is  the  certain  and  necessary  prevention  of 
other  persons  engaging  in  such  business  and 
thereby    stifling    or   preventing    competition.     The 
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evil  against  which  the  statute  is  directed  is  not 
the  enlargement  of  the  trade  of  one  person,  but 
the  destruction  of  the  trade  of  others,  in  some  com- 
modity. It  is  the  suppression  of  competition  by 
the  unification  of  interest  or  management,  or  by 
agreement  or  by  concerned  action.  It  signifies  the 
combining  or  bringing  together  into  the  hands  of 
one  person,  or  group  of  persons,  the  control,  or 
the  power  of  control  over  particular  business  or 
employment,  so  that  [450]  competition  may  be 
suppressed  by  preventing  others  from  engaging 
therein. ' ' 

The  defendants  and  each  of  them  excepted  to 
this  charge,  and  the  exception  was  allowed. 

The  defendants  and  each  of  them  excepted  to 
that  portion  of  the  charge  of  the  Court  regarding 
the  Portland  Cement  Company  prior  to  the  Oregon 
Portland  Cement  Company,  the  predecessor  in  in- 
terest, and  the  exception  was  allowed. 

The  trial  court  submitted  to  the  jury  letters 
written  prior  to  the  organization  of  the  Oregon 
Portland  Cement  Company  and  before  Mr,  But- 
chart  had  anything  to  do  with  the  management  of 
the  Oswego  plant.  The  defendants  and  each  of 
them  excepted  to  this  charge  of  the  jury.  This 
charge  is  as  follows: 

"There  have  been  introduced  in  evidence  some 
letters  passing  between  Mr.  Butchart  and  Mr. 
Aman  Moore  at  a  time  prior  to  the  date  the 
Oregon  corporation  began  marketing  its  product, 
and  prior  to  the  time  that  Clark  Moore  became 
connected  with  the  concern.     Any  statements  con- 
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tained  in  such  letters  or  correspondence  are  not 
evidence  for  or  against  Clark  Moore,  unless  you 
should  find  that  such  letters  show  a  combination, 
conspiracy,  or  agreement,  as  charged  in  the  indict- 
ment, and  that  after  Clark  Moore  became  sales 
manager  of  the  Oregon  Company  on  April  14,  1916, 
he  aided,  abetted,  or  assisted  in  carrying  out  and 
performing  the  agreements  so  made.  They  are, 
however,  evidence  against  Mr.  Butchart,  and  may 
be  considered  by  you  for  the  purpose  of  showing 
the  conditions  as  they  existed  at  the  time  Clark 
Moore  became  Sales  Manager  for  the  Oregon  Com- 
pany. 

Certain  letters  have  also  been  introduced  in  evi- 
dence written  by  Aman  Moore  and  addressed  to 
Mr.  Butchart,  which  contain  statements  or  sug- 
gestions concerning  fixing  prices  or  allotment  of 
territory,  by  agreement  with  other  manufacturers. 
[451]  The  statements  or  suggestions  contained  in 
these  letters  are  not  evidence  against  Mr.  But- 
chart, and  do  not  tend  to  prove  the  connection  of 
Mr.  Butchart  with  any  such  agreement  or  com- 
bination, unless  it  appears  that  he  acquiesced  in 
the  suggestion,  or  acted  thereon,  or  combined  with 
other  manufacturers  in  accordance  with  the  state- 
ments or  suggestions  so  made  by  Moore. 

Various  letters  have  also  been  introduced  writ- 
ten by  officials,  or  associates  of  officials,  of  cement 
manufacturers  in  Washington  and  California,  to 
defendants  Clark  Moore  and  Butchart.  Any  state- 
ments, suggestions,  or  requests  contained  in  any 
such  letters  are  not  to  be  taken  or  deemed  as  evi- 
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dence  of  the  guilt  or  innocence  of  the  defendants 
Moore  or  Butchart,  unless  Butchart  or  Moore  ac- 
quiesced in  such  statements  and  acted  thereon,  or 
combined  with  other  cement  manufacturers  in  ac- 
cordance with  the  statements  or  suggestions  made 
or  contained  in  the  letters,  but  these  letters  are  a 
part  of  the  evidence,  showing  the  relation  existing 
between  these  people,  and  their  conduct  and  ac- 
tions, and  for  that  purpose  are  competent  and 
should  be  given  such  weight  as  you  gentlemen  may 
think  they  are  entitled  to." 

The  evidence  shows  that  all  of  these  letters  pass- 
ing between  Aman  Moore  and  R.  P.  Butchart  were 
kept  by  Aman  Moore  in  a  private  file  as  not  any 
part  of  the  business  of  the  Oregon  Portland  Cement 
Company,  and  that  these  letters  were  never  seen 
by  Clark  M.  Moore  or  their  contents  made  known 
to  him. 

The  defendants  and  each  of  them  excepted  to  the 
court's  charge  regarding  charges  against  the  di- 
rectors and  particularly  in  connection  with  the  fact 
that  the  trial  court  stated  in  that  charge  that  the 
jury  may  be  allowed  to  consider  [452]  those 
charges  for  the  purpose  of  showing  whether  or  not 
their  manner  of  doing  business,  after  the  charges 
were  made,  was  changed  and  defendants  excepted 
on  the  ground  that  the  evidence  shows  that  the 
charges  were  made  on  the  very  day  the  business 
was  commenced,  June  9th. 

This  exception  was  allowed;  and  the  part  of  the 
Court's  charge  thus  excepted  to  is  as  follows: 
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"There  has  also  been  some  testimony  to  the 
effect  that  charges  of  illegal  combination  were 
made  to  the  directors  of  the  Oregon  Company  in 
June,  1916,  and  perhaps  later.  These  charges  cul- 
minated, as  you  will  recall,  in  certain  suits  or 
actions  brought  by  Aman  Moore  against  certain 
officers  or  directors  of  the  Oregon  Company,  and 
also  resulted  in  the  appointment  of  a  stockholders' 
committee,  to  investigate  these  charges.  The  opin- 
ion of  this  committee,  or  of  any  director,  as  to  the 
truth  of  the  charges,  is  quite  immaterial,  and  should 
be  disregarded  by  you.  The  fact  that  such 
charges  were  made,  however,  may  be  considered  by 
you  in  connection  with  the  manner  of  conducting 
the  business  of  the  company,  and  you  may  compare 
what  was  done  before  and  after  the  charges  were 
made  and  these  suits  filed,  if  there  was  any  change 
in  the  manner  of  doing  business,  in  passing  upon 
the  guilt  or  innocence  of  the  defendants;  and  it  is 
for  you  to  determine  whether  sales,  if  any,  made 
in  Washington,  after  the  making  of  these  charges, 
were  designed  or  intended  for  the  purpose  of  evad- 
ing such  charges."  ^ 

The  defendants  and  each  of  them  excepted  to 
that  part  of  the  Court's  charges  in  regard  to  the 
failure  of  Mr.  Butchart  to  testify  in  regard  to  let- 
ters and  meetings  in  California. 

Mr.  Minor,  noting  his  exception,  said: 
'*As  far  as  the  letters  are  concerned,  I  don't  ob- 
ject    [453]     to  that  part  of  it,  but  as  far  as  the 
meetings  in  California,  there  being  no  evidence  of 
meetings  in  California  which  he  attended." 
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Thereupon  the  Court  said  the  charge  is  confined 
to  the  reference  in  the  letters.  He  refers  in  these 
letters  to  meetings. 

Whereupon  Mr.  Minor  said: 

''To  be  held,  but  not  to  any  meetings  which  were 
held.  Therefore  I  object  to  that  part  of  the 
charge." 

The  portion  of  the  charge  to  which  exception  was 
so  noted  is  as  follows: 

"Mr.  Butchart,  however,  while  upon  the  stand, 
testified  that  he  did  not  make  certain  statements 
attributed  to  him  by  Aman  Moore,  but  said  nothing 
about  the  letters  written  by  him  to  Aman  Moore; 
nor  did  he  say  anything  about  the  meeting  in  San 
Francisco,  referred  to  in  these  letters,  nor  offer 
any  explanation  of  the  letters,  or  of  any  other 
statements  contained  therein.  Now,  this  was  his 
privilege,  and  being  a  defendant  he  could  not  be 
required  to  say  more  if  he  did  not  desire  to  do  so, 
nor  could  he  be  cross-examined  as  to  matters  not 
covered  by  the  direct  testimony,  but  upon  passing 
upon  the  evidence  in  this  case  for  the  purpose  of 
finding  the  facts,  you  have  a  right  to  take  this 
omission  of  the  defendant  into  consideration.  A 
defendant  is  not  required  under  the  law  to  take 
the  witness  stand.  He  cannot  be  compelled  to 
testify  at  all,  and  if  he  fails  to  do  so,  no  inference 
nnfavorable  to  him  may  be  drawn  from  that  fact, 
nor  is  the  prosecution  permitted  in  that  case  to 
comment  unfavorably  upon  the  defendant's  silence. 
But  where  a  defendant  elects  to  come  upon  the 
witness  stand  and  testify,  he  then  subjects  him- 
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self  to  the  same  rulings  that  apply  [454]  to  any 
other  witness,  and  if  he  has  failed  to  deny  or  ex- 
plain acts  of  an  incriminating  nature  that  the  evi- 
dence of  the  prosecution  tends  to  establish  against 
him,  such  failure  may  not  only  be  commented  upon, 
but  may  be  considered  by  the  jury  with  all  the 
circumstances,  in  reaching  their  conclusion  as  to 
his  guilt  or  innocence,  since  it  is  a  legitimate  in- 
ference that  could  he  have  truthfully  denied  or 
explained  the  incriminating  evidence,  if  there  is  any 
against  him,  he  would  have  done  so,"  and  the  ex- 
ception was  allowed. 

Defendants  also  excepted  to  that  portion  of  the 
charge  in  regard  to  leters  written  by  Aman  Moore 
addressed  to  Mr.  Butchart  and  which  contained 
statements  or  suggestions  concerning  fixing  prices 
or  allotting  territory  by  agreement  with  other  man- 
ufacturers. The  trial  court  instructed  the  jury 
that  these  letters  were  not  evidence  against  Mr. 
Butchart  unless  it  appears  that  he  acquiesced  in 
the  suggestions  or  acted  thereon  or  combined  with 
other  manufacturers  in  accordance  with  the  state- 
ments or  suggestions.  The  defendants  excepted  to 
this  part  of  the  charge. 

Each  of  the  exceptions  to  the  charge  above  noted 
were  alloAved  by  the  Court. 

The  defendants  submitted  in  due  time  and  asked 
that  certain  instructions  be  given  to  the  jury. 
These  instructions  are  nmnbered  I  to  XVIII. 

The  defendants  and  each  of  them  then  and  there 
excepted  to  the  refusal  of  the  Court  to  give  the 
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charges    as   requested   by    defendants,    which    ex- 
ception was  allowed. 

R.  P.  BUTCHART, 
By  WIRT  MINOR, 

One  of  His  Attorneys. 
CLARK  M.  MOORE, 
By  WIRT  MINOR, 

One  of  His  Attorneys. 
TEAL,  MINOR  &  WINEREE, 
Attorneys  for  the  Defendants.     [455] 

PLAINTIEE'8  EXHIBITS. 

Exhibit  No.  1.  Stipulation  signed  November  29, 
1920,  stipulating  certain  facts  to  be  read  to  the 
jury. 

Exhibit  No.  1.  Letter  from  Jones  Tyler  Hen- 
shaw,  dated  April  1,  1914,  enclosing  confirmation 
of  telegram  advising  new  market  price  in  Port- 
land $1.70  net,  says  price  quoted  openly,  and  ap- 
parently on  instructions  to  California  representa- 
tives from  San  Francisco,  says  Olympic  and  Wash- 
ington claims  they  have  no  instructions  to  make 
this  price,  but  would  need  it  if  officially  informed 
to  do  so.  Refers  to  quotations  on  Meier  &  Prank 
job. 

Exhibit  No.  2.  Letter  from  Jones  to  Henshaw, 
dated  April  7,  1914,  refers  to  seeing  Hacker  who 
stated  Seattle  price  was  $1.60  f.  o.  b.  dock.  Says 
price  is  apparently  result  of  fight  between  Wash- 
ington mills.  Says  no  reduction  in  Portland,  prob- 
ably for  lack  of  business,  says  Washington  mills 
made  the  assertion  their  Seattle  price  would  apply 
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to  Portland,  excepts  drop  in  Portland  market. 
Also  letter  from  Henshaw  to  Jones,  dated  San 
Francisco,  April  11,  1914,  acknowledges  informa- 
tion and  refers  to  fight  against  Warren  Construc- 
tion Company,  offers  to  contribute  $200.00  per 
month  toward  fight." 

Exhibt  No.  3.  Telegram  Jones  to  Henshaw, 
April  19,  1914,  refers  to  prices  Eugene  and  south,^ 
and  then  says:  '*In  my  opinion  there  is  no  market 
price  to-day  in  Oregon  or  Washington.  Coates 
has  also  started  to  bust  things  wide  open  and  is 
succeeding."  Answer  same  day:  Telegram  re- 
ceived, mark  time  until  you  receive  my  letter." 

Exhibit  No.  4.  Letter  Jones  to  Henshaw,  April 
20,  1914.  Refers  to  'phone  conversation,  states  no 
market  price  in  Portland,  also  refers  to  Meier  & 
Prank  order,  Guthrie  McDougall,  Miller  &  [456] 
Bauer.     Refers  to  Coates  Balfour-Guthrie  fight. 

Exhibit  No.  5.  Henshaw  to  Jones  letter  dated 
Apr.  25,  1914  at  San  Francisco  don't  imagine  any 
prices  are  being  seriously  maintained  in  Oregon. 
Will  try  and  find  out  what  the  attitude  of  Califor- 
nia Mills  is  in  regard  to  disturbance  in  the  north 
want  to  pursue  a  reasonable  and  decent  policy. 
Don't  wish  to  be  destroyers  of  the  market.  If  it 
becomes  necessary  for  them  to  sell  will  sell  for  the 
best  price  they  can  secure." 

Exhibit  No.  6.  Letter  Henshaw  to  Jones  dated 
San  Francisco  Apr.  29,  1914,  says  if  you  have  to 
sell  cement  on  account  of  hardening,  advisable  to 
mention  to  Standard  and  Santa  Cruz  agents,  also 
to  Statter  that  your  cement  is  hardening,  and  you 
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liave  to  get  rid  of  it.  And  also  stated — ''In  the 
meantime  we  will  have  to  mark  time  and  not  com- 
mit any  overt  act.  I  am  sorry  that  conditions  are 
again  in  such  shape  but  we  do  not  want  to  invite 
serious  trouble  down  here." 

Exhibit  No.  7.  Letter  Henshaw  to  Jones  dated 
San  Francisco  May  13,  1914  with  reference  to  Din- 
widdle contract,  refers  to  threatened  attack  upon 
Southern  California  by  Central  California  mills. 

Exhibit  No.  8.  Telegram  and  letters  Jones  to 
Henshaw  re  Dinwiddle  or  Meyer  &  Frank  job,  dis- 
cusses fight  between  Washington  Companies  quotes 
bids  made  by  all  companies  on  Meier  &  Frank  job. 

Exhibit  No.  9.     Telegram  Jones  to  Henshaw  May 

27,  1914  discusses  Eden  quotation  of  $1.45  f.  o.  b. 
cars  on  Dinwiddle  job. 

Exhibit  No.  10.     Letter  Jones  to  Henshaw  May 

28,  1914  confirms  telegram  in  No.  50,  discusses 
Dinwiddle  job  and  Eden  bid. 

Exhibit     No.     11.     Letter    Henshaw     to    Jones 

dated  San    [457]    Francisco  June  1,  1914  discusses 

Eden    in    connection    with    Dinwiddle    job.    Also 

State  Highway  Engineer  at  Astoria  bid,  and  says: 

''The  fact  of  the  matter  is  conditions  are  so 

strained  by  Central  and  Southern  California 

that  I  do  not  know  yet  what  the  result  will 

be,  but  if  it  turns  into  a  war  (which  I  hope 

and  pray  will  not  be  the  case)      I  do  not  want 

to  risk  having  any  obligations   of  that  kind 

in  the  north  when  I  would  only  probably  be 

helping  out  somebody  else's  game  in  the  end. 

I  will  be  glad  to  explain  this  more  in  detail 

to  Senator  Day  when  I  come  up  there." 
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Exhibit  No.  12.  Telegram  Jones  to  Henshaw 
June  1,  1914,  understand  Washington  Mills  dif- 
ferences patched  up  last  Saturday,  think  Muhs  can 
give  you  details. 

Exhibit  No.  13.  Letter  Henshaw  to  Jones  dated 
San  Francisco  June  11,"  1914,  says  Portland  price  is 
$1,70,  but  advise  with  reference  to  cutting:  with 
reference  to  8000  barrel  orders  Columbia  County 
take  basis  of  $1.70  Portland,  and  says:  ''I  don't 
want  to  go  any  further  toward  disturbing  the 
market  unless  it  becomes  necessary  to  do  so." 

Exhibit  No.  14.  Letter  Jones  to  Henshaw  dated 
July  2,  1914,  says  he  stopped  in  at  the  Benson  to- 
see  Coe  and  met  Erlin,  Coates  and  Eden.  Under- 
stand Muhs  also  in  town,  does  not  know  purpose 
of  visit. 

Exhibit  No.  15.  Jones  to  Henshaw,  telegram 
July  3,  1914,  says  Muhs,  Eden,  Coates,  Erlin  in 
Portland  yesterday;  Crow  &  Co.  quoting  $1.50  net, 
other  cement  companies  state  will  not  meet  this 
quotation. 

Exhibit  No.  16.  Jones  to  Henshaw,  night  letter- 
gram July  6,  1914,  all  companies  quoting  $1.50  net 
cars  or  dock,  except  Balfoiu*.  Cannot  get  in  touch 
with  Hacker  or  Crow  but  understand  new  price 
made  by  California  Mills  to  meet  quotation  [458] 
by  Washington. 

Exhibit  No.  17.  Letter  Jones  to  Henshaw  July  6, 
1914,  confirms  telegram  and  discusses  fight  of 
Washington  mills,  also  California  mills. 

Exhibit  No.  18.  Letter  Jones  to  Henshaw  July 
11,   1914   discusses  prices   Washington   fight,   and 
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says:  "When  the  Central  California  Mills  estab- 
lished their  new  price  I  think  they  overlooked  their 
hand  in  not  making  the  reduction  apply  to  out 
of  town  points  as  well,"  also  "The  reason  the  price 
was  made  $1.50  was  without  question  due  to  a 
desire  on  the  part  of  Mr.  Muhs  or  Mr.  Erlin  to 
reach  the  bottom  at  which  their  Washington  com- 
petitors have  apparently  been  selling  to  make  busi- 
ness so  unattractive  the  latter  would  be  compelled 
to  advance." 

Exhibit  No.  19.  Telegram  Henshaw  to  Jones 
dated  San  Francisco  July  11,  1914.  Refers  to  tele- 
grams of  9th  and  10th,  and  says:  "I  don't  think 
California  Mills  mean  to  give  any  discount  to 
dealers  from  the  present  price.  Out  of  town  deal- 
ers was  not  discussed,  but  you  can  doubtless  find 
out  from  Pacific  (Santa  Cruz  and  Standard  whether 
they  are  giving  a  discount  to  out  of  town  dealers. 
Whatever  they  do  we  will  do." 

Exhibit  No.  20.  Telegram  Jones  to  Henshaw 
July  31,  1914.  Just  confirmed  information  Central 
California  Mills  quoting  $1.90  net  Portland.  Out 
of  town  based  on  Portland.  Knew  last  night  Stand- 
ard and  Santa  Cruz  had  instructions  to  make  price 
but  not  to  be  effective  until  August  30th.  Their 
instructions  corrected  this  morning. 

Exhibit  No.  21.  Letter  Riverside  Portland  from 
Portland  Office  dated  August  1,  1914  to  Walther 
Williams  Hardware  Co.,  The  Dalles  stating  price 
$1.90  net  dealers  commission  10  cents,  sacks  extra. 

Exhibit  No.  22.  Jones  to  Henshaw  August  1, 
1914:  "Referring  to  present  price  of  our  competi- 
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tors  of  $1.90  net  Portland,  it  is  my  understanding- 
from  Crow  &  Company  [459]  and  tlie  Standard 
agent  also  McDonald  of  the  Cowell  Company  that 
they  have  been  positively  instructed  by  their  people 
not  to  allow  any  commission  from  this  price  to 
Portland  dealers.  It  seems  to  be  fully  understood 
among  them  this  was  one  of  the  objects  which 
have  been  worked  towards  by  their  principles  but 
to  make  sure  they  were  all  adhering  to  this,  I 
asked  McCracken  to  call  them  all  up,  with  the  re- 
sult that  he  foimd  Statter  had  received  no  instruc- 
tions preventing  him  from  allowing  the  usual  deal- 
ers commission.  The  Washington  Mills  have  never 
eliminated  the  dealer,  consequently,  their  position 
is  not  changed.  I  am  giving  you  this  information 
as  I  thought  it  might  be  of  interest  in  case  you 
should  have  any  discussion  on  the  subject," 

Exhibit  No.  23.  Telegram  Jones  to  Henshaw 
dated  August  1,  1914,  acknowledges  telegram  of 
same  date.     Says  instructions  clear. 

Exhibit  No.  24.  Telegram  Henshaw  to  Jones 
August  1,  1914,  "Afraid  to  quote  below  price  es- 
tablished by  competitors  for  fear  dealer  may  dis- 
turb market  by  giving  away  part  of  commission. 
Specific  contracts  quote  $1.70  Portland  base  ex- 
actly as  the  others  bid  $1.90  Portland  base,  but 
be  sure  man  you  deal  with  reliable  and  will  not 
betray  price,  otherwise  market  will  break." 

Exhibit  No.  25.  Henshaw  to  Jones  telegram  Au- 
gust 7,  1914;  Says  understand  competitor's  price 
at  Astoria  $2.18.     If  sure  of  this,  no  reason  to  go 
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lower,  if  not,  continue  as  formerly  instructed.     Keep 
advised  as  to  conditions. 

Exhibit  No.  26.  Jones  to  Henshaw,  Aug.  17,  1914. 
Discusses  Astoria  situation  new  sales  based  on  $1.90 
2iet  [460]  Portland,  Astoria  wrought  up  on  account 
of  price  based  on  Portland. 

Exhibit  No.  27.  Letter  Henshaw  to  Jones  dated 
San  Francisco  August  19,  1914,  discusses  Astoria 
situation,  price  to  be  $1.90  where  delivered  from 
boat,  otherwise  Portland  freight  added,  and  then 
says:  "Now  as  you  know,  in  the  beginning  of  the 
year  we  set  our  price  for  the  Portland  market 
at  $1.70.  We  decided  that  we  would  not  go  above 
this  price,  but  we  would  go  below  if  our  competi- 
tor drove  us.  Therefore  with  your  Astoria  dealer 
in  naming  the  price  of  $1.90  provided  we  can  deliver 
the  cement  directly  by  vessel,  he  is  to  have  10  cents 
off.  Moreover,  at  the  end  of  the  year  we  propose 
to  give  him  another  10  cents  which  will  bring  us 
down  then  to  our  regular  $1.70  on  all  his  purchases, 
but  this  last  10  cents  is  conditional,  upon  his  keep- 
ing first,  this  matter  secret,  as  we  do  not  care  to 
have  other  people  know  our  methods  of  conducting 
our  business.  Second,  that  he  does  not  use  any  of 
his  commissions  for  reducing  the  price  in  order  to 
make  a  sale.  We  cannot  allow  our  dealers  to  dis- 
turb the  market. 

Exhibit  No.  28.  Letter  Jones  to  Henshaw  Aug. 
24,  1914,  acknowledges  letter  mentioned  in  Exhibit 
68,  and  says:  "This  assumption  that  we  can  de- 
liver cement  in  quantities  as  cheaply  in  Astoria 
as  we  can  in  Portland  is  correct,  our  arrangements 
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at  that  point  being  exactly  the  same  as  to  cost  and 
method. ' ' 

Exhibit  No.  29.  Letter  from  Henshaw  to 
Butchart  Sept.  24:  Says  has  been 
see  Butchart  in  Victoria  to  discuss  several  mat- 
ters. The  first  is  Carl  Leonardt,  and  says  he  ad- 
vised that  he  would  not  stand  patiently  by  and  see 
another  mill  put  up  to  add  [461]  more  trouble, 
and  the  minute  Leonardt  put  his  cement  on  the 
market  Henshaw  would  cut  the  price  to  where 
neither  would  make  money.  Second,  discusses  Ore- 
gon situation.  Refers  to  probable  purchase  by 
Henshaw  which  will  make  a  high  grade  cement 
very  cheap.  Wants  Butchart  to  know  situation 
before  he  goes  into  the  Oregon  mill. 

Exhibit  No.  30.  Wm.  G.  Henshaw  to  Jones 
letter  dated  November  16,  1914,  advises  has  prac- 
tically decided  to  drop  out  of  Portland  market, 
make  no  further  quotations,  advise  amount  of  ce- 
ment on  hand  and  commitments  outstanding. 

Exhibit  No.  31.  Letter  Jones  to  Henshaw  Dec. 
5,  1914,  Eden,  Coates  and  Cameron  of  Balfour- 
Guthrie  &  Company  left  on  Shasta  this  afternoon 
for  San  Francisco.  Also  telegram  of  same  date 
saying  Jones  will  be  in  San  Francisco  Thursday 
morning  with  data. 

Exhibit  No.  32.  Letter  to  A.  C.  Steckle,  Battle 
Ground,  Wash,  from  Riverside  Portland  dated 
March  18,  1915,  acknowledging  order  for  1%  bar- 
rels. Riverside  withdrawn  from  market  rather 
than  delay  shipment,  have  referred  order  to  Henry 
Cowell. 
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Exhibit  No.  33.  Letter  Jones  to  Henshaw  March 
9,  1915,  refers  to  freight  reductions  on  Interstate 
Bridge  contract. 

Exhibit  No.  34.  Telegram  Wm.  Pierce  Johnson 
dated  San  Francisco  June  5,  1915,  to  Tyler  Hen- 
shaw  at  Portland.  Says  have  price  $1.90  less  one 
per  cent  f.  o.  b.  Portland  1300  bbls.  sacks  extra, 
asks  for  help,  expects  to  require  about  3000  sacks 
for  San  Francisco  delivery  near  future.  Also  day 
letter  Henshaw  to  Johnson  saying  sending  Port- 
land order  to  Jones  personally  as  he  can  help  out 
about  20  cts.  per  bbl.  Order  cannot  [462]  go 
through  San  Francisco  purchasing  office.  Cannot 
furnish  Eiverside  but  another  California  brand. 

Exhibit  No.  35.  Day  letter  Jones  to  Henshaw 
July  6,  1915,  "Representative  from  every  cement 
mill  in  Pacific  Northwest  in  San  Francisco  today, 
thought  you  might  like  to  know." 

Exhibit  No.  36.  Letter  from  Bend  Company 
to  Riverside  Portland  dated  August  20,  1915,  asked 
for  quotations.  Answer  from  Riverside  Portland 
to  Bend  Company  dated  August  23,  1915.  Not  in 
position  to  quote  owing  to  fact  have  withdrawn 
from  cement  market  in  this  territory.  Refers  to 
possibility  of  another  cement  company  entering  mar- 
ket. 

Exhibit  No.  37.  Letter  dated  Aug.  23,  1915, 
from  Riverside  Portland  Cement  Co,  to  Bend 
Company,  Bend,  Ore.,  stating  that  they  have  never 
handled  lime  and  plaster;  referred  inquiry  to  The 
J.  McCracken  Company  who  is  exclusive  agent 
for  Roche  Harbor  lime. 
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"There  is  a  strong  possibility  of  another  cement 
company  entering  this  field  in  the  very  near  fu- 
ture. ' ' 

Letter  from  the  Bend  Co.  dated  20  Aug.  1915,  re- 
questing  quotations   on   cement,   lime,   plaster,   etc. 

Exhibit  No.  38.  Letter  July  1,  1915,  of  Superior 
Portland  Cement  Co.  to  Pacific  Bridge  Co.  in- 
cluding contract  covering  cement  to  be  used  in 
Vancouver-Portland  Interstate  bridge  and  the 
Pirst  National  Bank  Building. 

Exhibit  No.  39.  Letter  Henry  Cowell  Lime  and 
Cement  Co.,  Dec.  28,  1914,  to  P.  M.  Wylie  advising 
that  after  the  first  of  the  year  they  would  not  be 
in  Washington  market  with  cement  and  stating 
how  much  the  writer  regretted  losing  the  territory. 
'[463] 

Exhibit  No.  40.  Letter  Treasury  Dept.,  Peb.  2, 
1915,  from  Dealers  in  building  materials,  report- 
ing a  combination  by  them  in  this  territory  made 
to  hamper  the  sale  of  all  cement  here  and  in  the 
adjoining  territory  of  Hoquiam. 

Exhibit  No.  40.  Letter  to  Treasury  Department 
dated  January  2,  1915,  from  Aberdeen  Mfg.  Co., 
W.  R.  Lebo  &  Co.,  and  T.  B.  Darragh  Co.  com- 
plaint about  combine. 

Exhibit  No.  41.  Letter  dated  April  30,  1915, 
from  Bennett  Hardware  Company,  Vancouver  to 
J.  C.  Eden,  Seattle,  where  states  if  Coast  Ce- 
ment be  used  would  probably  have  to  go  through 
Balfour-Guthrie.  Saw  Cement  being  unloaded 
from  schooner  at  Pacific  Bridge  Co.  dock — Sup- 
pose that  it  is  a  California  proposition. 
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Exhibit  No.  42.  Bill  of  Superior  Portland  Ce- 
inent  Co.  to  Bennett  Hdw.  Co.  dated  December  1, 
1915 — 135  bbls.  cement  at  $1.80  f.  o.  b.  Vancouver 
plus  sacks. 

Exhibit  No.  43.     Bill  of  Superior  Portland  Ce- 
ment Co.  dated  Oct.  5,  1916,  to  Bennett  Hdw.  Co. — 
231  bbls.  at  $2.50  f.  o.  b.  Vancouver,  gross,  allow- 
ance for  sacks  returned. 

Exhibit  No.  44.  Letter  Bennett  Hdw.  Co.  Apr. 
19,  1916,  to  Superior  Portland  Cement  Co.,  relates 
to  Crown- Willamette  Paper  Co.  of  Camas  con- 
cerning several  thousand  barrels  cement,  recites 
main  office  in  Portland  and  that  prospect  paying 
$1.90  net  and  buying  California  Cement.  Calls 
attention  that  prospect  operates  along  line  of 
steamers  from  Portland. 

Exhibit  No.  4*5.  Letter  9  Aug.  1916,  Bennett 
Hardware  Co.  to  Superior  Portland  Cement  Co. 
Seattle,  stating  Mr.  Swigert  of  Pacific  Bridge  Co. 
said  he  would  "give  you  more  cement  business  when 
he  moved  across  to  this  side."     [464] 

Exhibit  No.  46.  Letter  Santa  Cruz  Portland 
Cement  Co.  signed  by  Muhs  dated  San  Francisco 
Apr.  2,  1914,  to  Crow  Portland,  refers  to  Williams 
of  Newport  as  buying  in  25  barrel  lots,  not  entitled 
to  better  price  then  states:  "Despite  what  anyone 
else  is  going  to  do,  we  are  going  to  use  any  in- 
fluence to  bring  about  proper  sales  conditions  in 
the  territories  which  we  serve." 

Exhibit  No.  47.  Letter  Santa  Cruz  dated  San 
Francisco  July  9,  1914,  signed  by  Muhs.  Confinns 
verbal  reduction  making  price  $1.90  including  sacks 
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ex-dock  Portland,  price  to  apply  from  day  to  day. 
Job  contracts  closed  at  $2.10  ex-dock.  For  1915 
deliveries  $2.30  ex-dock. 

Exhibit  No.  4'8.  Letter  Santa  Cruz  signed  by 
Muhs  dated  San  Francisco  July  31,  1914,  to  Far- 
rington,  Portland,  refers  to  commitments  at  $2.10 
or  less.  Confirms  night  letter  of  one  day  previous 
making  price  $2.30  including  sacks  ex-dock.    . 

Exhibit  No.  49.  Letter  Superior  Portland  Ce- 
ment Co.  dated  Mar.  24,  14,  to  F.  T.  Crow  &  Co. 
at  Tacoma,  quoting  reduction  from  $1.60  to  $1.50 
barrel  net  factory  concrete  when  purchased  by 
■^tate  or  County  only. 

Exhibit  No.  50.  Letter  from  Hacker  to  F.  R. 
Muhs  dated  at  Tacoma  Apr.  10,  1914 — "I  believe 
the  California  mills  are  in  error  in  not  putting  at 
least  some  cement  into  the  Sound  markets  for 
when  the  present  scrap  between  'Washington'  and 
'Oljntnpic'  is  over  and  they  again  decide  to  put 
prices  to  a  legitimate  figure  the  California  Mills 
will  not  be  considered,  as  both  the  Washington 
Mills  will  say  that  this  is  their  own  personal  fight. '^ 
Suggest  threat  to  drive  California  Mills  out  of 
Oregon  market.     [465] 

Exhibit  No.  51.  Letter  Superior  Portland  Ce- 
ment Co.  from  Seattle,  signed  Sutherland  dated 
June  1,  1914,  to  F.  T.  Crowe  &  Co.  Tacoma.  Refers 
to  order  Olympia  Hardware  Co.  and  Gray  at 
Puyallup  a  price  of  $1.20  f.  o.  b.  concrete  instead 
of  $1.10,  $1.10  being  railway  price,  and  then  says: 
*'We  have  some  hopes  of  getting  price  matters 
straightened  out  in  the  next  few  days  and  we  will 
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get  down  then  to  some  sort  of  a  basis  so  that  we 
will  have  some  idea  of  what  the  price  of  cement 
really  is." 

Exhibit  No.  52.  Letter  from  W.  E.  Hacker  from 
Tacoma,  Wn.,  dated  July  2,  1914,  to  Muhs  at  San 
Erancisco:  "Cement  matters  are  progressing 
slowly.  I  think  both  Coats  and  Baillie  are  tired 
-and  would  like  to  be  good  but  the  former  especially, 
is  suspicious  and  ready  to  start  all  over  again  if 
anything  happened  that  he  did  not  like.  Also 
in  Portland  he  is  a  man  who  will  use  any  excuse 
to  stir  things  up  as  an  open  market  with  a  chance 
to  make  little  cuts  or  just  what  he  needs.  The 
same  is  true  in  Seattle  where  G.  B.  &  Co.  are  jealous 
of  anybody  else  getting  any  business,  and  when 
they  lose,  insist  that  it  is  because  of  a  cut." 

Exhibit  No.  53.  Letter  from  Olympic  Portland 
signed  Balfour-Guthrie,  Cameron  from  Seattle  July 
17,  1914,  to  F.  T.  Crow  &  Co.  of  same  place  quot- 
ing price  $1.90  net  less  15  cts.  commission,  sacks 
«xtra. 

Exhibit  No.  54.  Letter  Superior  Portland  Ce- 
ment Co.  Seattle  dated  July  17,  1914,  to  F.  T. 
Crow  &  Co.  Tacoma  quoting  $1.90  net  f .  o.  b.  Seattle. 

Exhibit  No.  55.  Letter  from  Hacker  at  Tacoma 
dated  July  23,  1914,  to  Muhs  San  Francisco  ac- 
knowledges night  letter  of  previous  day  acting  on 
instructions  selling  cement  day  to  day  delivery 
$1.50,  future  contracts  $1.70.  [466]  Sending  Port- 
land copy  of  letter.  "The  people  in  this  state  have 
finally  seen  some  wisdom  and  I  think  that  matters 
are  in  better  shape  than  ever  before  in  the  history 
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of  the  business.  Prices  in  Seattle,  Portland  and 
Tacoma  are  $1.90  firm  and  if  they  will  adopt  a  little 
policy  as  I  outlined  to  them  the  other  day,  feel 
certain  that  it  will  stick. ' ' 

Exhibit  No.  56.  Letter  Superior  Portland  dated 
Seattle,  Aug.  27,  1914',  to  F.  T.  Crow  &  Co.  Tacoma, 
refers  to  telephone  conversation  and  says:  "It  was 
agreed  among  ourselves  that  this  order  should 
come  to  us.  We  are  consequently  putting  in  a 
bid  of  $1,851/2  the  same  as  we  did  last  time;  the 
Washington  $1,871/2  and  Balfour-Guthrie  $1.90 
We  would  prefer  that  you  do  not  bid  on  this  at  all 
but  if  you  do  kindly  bid  slightly  above  us  and  ob- 
lige."   Refers  to  State  Training  School  at  Chehalis. 

Exhibit  No.  57.  Letter  from  Superior  Portland 
Cement  Co.  Seattle  Dec.  31,  1914  to  Crow  &  Co. 
same  place,  quotes  price  effective  January  1,  $1.90 
net  no  commission.  Letter  from  Olympic  Portland 
Cement  Co.  to  Crow  &  Co.  Seattle  dated  December 
31,  1914,  price  Olympic  $1.90  net  without  commis- 
sion. Letter  Olympic  Portland  Cement  Co.  to 
Crow  &  Co.  Seattle  January  4,  1915.  Acknowl- 
edges letter  of  2d,  says  program  properly  out- 
lined, will  sell  carlots  $1.90  net  to  any  consumer, 
less  carlots  left  to  dealers.  Also  copy  of  letter 
from  Crow  to  Olympic  dated  January  2.  Also 
letter  from  Superior  Portland  Cement  Co.  dated 
Seattle,  Jan.  12,  1915,  to  Crow  &  Co.  Tacoma,  re- 
questing Crow  to  confine  sales  to  Tacoma,  that 
they  would  appoint  separate  agents  for  Centralia, 
Chehalis,    Olympia,    Sumner,    Puyallup     and     out- 
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side     points.       Both     other     factories     [467]     are 
adopting  same  policy." 

Also  letter  Superior  Portland  Seattle,  Feb.  23^ 
1915,  to  Crow  &  Co.  Seattle,  relates  to  terms. 

Exhibit  No.  58.  Letter  Superior  Portland  dated 
'Seattle  Jan.  13,  1916  to  Crowe  &  Co.  Tacoma,  quotes 
price  $2.15  including  sacks  f.  o.  b.  Tacoma  allow 
7%^  per  sack. 

Also  letter  Superior  Portland  dated  Seattle  Jan» 
13,  1916,  to  Crow  &  Co.  Seattle  quotes  $2.30  f.  o.  b. 
Seattle  including  sacks,  sack  allowance  7%^.  Let- 
ter Washington  Portland  Cement  Co.  dated  Seattle 
Jan.  12,  1916  to  Crow  &  Co.  Seattle,  quotes  effective 
same  date  $2.30  f.  o.  b.  Seattle  including  sacks, 
allowance  sacks  71/2^-  Also  letter  Olympic  Port- 
land Cement  Co.  dated  Seattle  Jan.  11,  1916  to 
Crow  &  Co.  Seattle  price  $2.30  f.  o.  b.  Seattle  in- 
cluding sacks,  sack  allowance  7^/2^ . 
V  Exhibit  No.  59.  Letter  Oct.  5,  1914',  Superior 
to  Balfour-Guthrie  &  Co.  ''My  understanding  of 
the  arrangement  with  the  California  companies 
in  Oregon  is  that  the  Washington  companies 
after  the  first  of  the  year  should  stay  north  of 
Salem. 

Exhibit  No.  60.  October  5,  1914,  Superior  to 
W.  C.  Hall,  Eugene,  acknowledging  letter  of  29th 
ult.  and  stating  Balfour- Guthrie  &  Co.  are  agents 
in  Oregon. 

Exhibit  No.  61.  June  11,  Superior  to  St.  Paul 
and  Tacoma  Lumber  Co.,  North  Yakima,  Wash- 
ington: "At  present  time  we  have  advanced  prices 
here  20^  and  expect  to  get  an  organization  com- 
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pleted  in  the  near  future  and  boost  it  a  little  more. 
If  this  is  done  we  may  try  to  induce  the  Spokane 
plants  to  get  together  but  it  looks  like  [468]  a 
hopeless  thing  over  there." 

Exhibit  No.  62.  Superior  to  F.  G.  Foster,  Ho- 
quiam,  Aug.  21,  1914.  "Please  be  advised  that 
under  mutual  agreement  between  ourselves  and 
the  Washington  Portland  Cement  Co.  you  are  to 
represent  Superior  Portland  Cement  in  the  town 
of   Hoquiam." 

Exhibit  No.  63.  Letter  Superior  Portland  dated 
Seattle  Feb.  10,  1914,  to  Galbraith  Bacon  &  Co., 
Seattle,  encloses  price  list  covering  King  County, 
awards  agency  for  King  County,  fixing  commission 
at  15  cts.  a  barrel,  and  states  charge  to  Galbraith 
Bacon  &  Co.  will  be  $1.75  net  f.  o.  b.  cars.  Also 
letter  Washington  Portland  Cement  Co.,  dated 
Seattle,  Feb.  10th,  to  same  parties.  Enclosing  price 
list  for  King  County,  dealers  commission  15  cts  per 
barrel.  Also  letter  from  Olympic  Portland  Cement 
Co.  dated  Seattle,  Feb.  10,  1914,  enclosing  price  list 
King  County,  dealers  commission  15  cts  per  barrel. 

All  three  letters  withdraw  consignment  and  state 
same  terms  of  payment. 

Exhibit  No.  64.  Letter  Santa  Cruz  signed  by 
Muhs  dated  San  Francisco  June  16,  1914,  to  Gal- 
braith Bacon  &  Co.  Seattle:  "I  certainly  hope  that 
you  will  be  successful  in  securing  the  patents  and 
that  by  the  time  you  get  them  the  cement  market 
in  your  vicinity  will  have  again  reached  "The 
California  Price"  Standard  and  that  the  demand 
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for  the  product   will   be  such   as   to  warrant   you 
going  ahead  with  the  proposed  plat." 

Exhibit  No.  65.  Letter  Olympic  Portland  Ce- 
'ment  Co.  dated  Seattle  July  17,  1914,  to  Galbraith 
Bacon  &  Co.  quotes  price  $1.90  net  f.  o.  b.  Seattle 
15  cts.  connnission,  sacks  extra. 

Exhibit  No.  66.  Night  lettergram  Glalbraith 
Bacon  [469]  to  Muhs  at  San  Francisco  dated 
Seattle  Oct.  26,  1914,  refers  to  Twin  Peaks  Tunnel^ 
asks  for  bids  on  Army  Quartermaster  for  14,000 
barrels  Honolulu  Superior  Washington  both  $1.90 
net.  Reply  Oct.  27,  states  prices  referred  to 
$2.30  f.  0.  b.  dock,  $2.40  with  paper  liners. 
'  Exhibit  No.  67.  Letter  Washington  Portland 
Cement  Co.  dated  Seattle  Dec.  31,  1914,  to 
Galbraith  Bacon  Co.  Seattle,  carlots  $1.90  net  f .  o.  b. 
Seattle  without  dealers  commission,  sacks  extra. 
Also  letter  Olympic  Portland  Cement  Co.  dated 
Seattle,  Dec.  31,  1914,  to  Galbraith  Bacon  Co. 
Seattle,  price  Olympic  $1.90  net  Seattle  carloads, 
'Without  commission,  sacks  extra. 

Exhibit  No.  68.  Telegram  from  Galbraith  Se- 
attle Jan.  4,  1915,  to  Cameron,  San  Francisco 
X Santa  Cruz)  quote  Blue  Cross  Cement  shipments 
immediately  if  price  satisfactory.  Coats  has  ditched 
us.     Reply  same   day. 

"Our  absence  from  Seattle  market  for  several 
years  has  put  us  out  of  touch  with  conditions  there. 
Mr.  Muhs  or  myself  will  be  in  Portland  within 
two  weeks  and  will  take  up  this  matter  with  yon 
at  that  time.  Will  do  nothing  until  we  see  you." 
Signed  Cameron. 
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Also  letter  Galbraith  Bacon  to  Cameron  Jan.  6, 
1915,  states  in  the  open  market  for  cement  busi- 
ness. Acknowledges  telegram  of  4tli.  Also  letter 
Santa  Cruz — Cameron,  dated  San  Francisco  Jan. 
12,  1915,  to  Galbraith  Bacon,  Seattle.  Acknowl- 
edges letter  of  6th,  says  cannot  be  in  Portland  on 
date  mentioned,  have  asked  Muhs  to  do  so  and 
discuss  marketing  cement  in  Seattle.  Says  has 
opened  office  in  Portland  and  handling  Washington 
[470]  business  from  that  office  and  under  circum- 
stances will  not  be  possible  for  Galbraith  Bacon  to 
handle  their  product  in  Seattle. 

Exhibit  No.  68.  Also  telegram  Galbraith  Bacon 
Seattle  Mar.  6,  1915,  to  Geo.  T.  Cameron,  San 
Francisco  resale,  Port  Commission  20,000  Blue 
Cross  delivery  next  six  months  $2.00  per  barrel 
Santa  Cruz,  to  pay  storage  and  wharfage  handling 
and  freight  on  returned  bags;  would  net  $1.75 
shipslings  Seattle,  keep  confidential.  If  not  inter- 
ested, decline  but  do  not  spill  the  beans.  Also  re- 
ply, offer  declined,  many  thanks." 

Exhibit  No.  69.  Letter  Olympic  Portland 
Cement  dated  Seattle  Jan.  11,  1916,  to  Galbraith 
Bacon,  quotes  immediate  price  $2.30  f.  o.  b.  Seattle 
including  sacks,  sack  allowance  7I/2C.  Also  letter 
Washington  Portland  Cement  Jan.  12,  1916,  to  same 
parties,  quotes  $2.30  Seattle  including  sacks,  sack 
allowance  7I/2C.  Also  letter  Superior  Portland 
Cement  Co.  dated  Seattle  Jan.  13,  1916,  same  parties 
quotes  $2.30  f.  o.  b.  Seattle  sack  allowance  7%c. 

Exhibit  No.  70.  Letter  Henry  Cowell  dated  San 
Francisco  Feb.  21,  1916,  to  Galbraith  Bacon,  refers 
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to  letter  of  15th,  declines  order  of  2,000  bbls.  Mt. 
Diablo  on  terms  offered.  Says  wired  on  Jan.  22d 
price  of  $2.45  including  bags.  Will  accept  order 
at  price  quoted. 

Exhibit  No.  71.  Letter  Oregon  Portland  Cement 
Oswego  Mar.  6,  1916,  to  Oalbraith  Bacon  Seattle, 
letter  signed  by  Aman  Moore,  says  awaiting  return 
of  Butchart  of  California  before  discussing  agency 
further.     Expects  to  begin  shipment  May  1st. 

Exhibit  No.  72.  Telegram  from  Galbraith  Bacon^ 
[471]  Seattle  June  6,  1916  Oregon  Portland: 
"Can  you  supply  us  with  cement  now?  If  so,  quote 
price  5,000  barrels  shipment  to  start  at  once  at  rate 
of  say,  three  cars  per  week,  wire  answer."  Also 
answer  of  same  date:  "Quote  you  Oregon  Port- 
land Cement  $2.68  barrel  including  sacks  f.  o.  b. 
Seattle  dealers  discount  10c  barrel." 

Exhibit  No.  73.  Letter  from  Galbraith  Bacon 
Seattle  June  4,  1916,  to  Oregon  Portland  Cement, 
acknowledging  telegraph  quotation,  doing  better 
there,  if  any  change  quote  new  prices. 

Exhibit  No.  74.  Letter  from  Eden  to  W.  H. 
George,  San  Francisco  dated  Apr.  18,  1916,  am 
sorry  to  have  missed  him  on  recent  visit  to  San 
Francisco,  refers  to  wonderful  party  two  months 
previous.  Eefers  to  Association  matters.  Also  re- 
ply of  George  to  Eden  bearing  date  Apr.  24,  1916, 
refers  to  Association  matters  and  suggestion  for  a 
Coast  Association.  These  are  the  "Dear  Will"  and 
"Dear  Jack"  letters. 

Exhibit  No.  75.  Contains  telegrams  from  Muhs 
to   Eden,   Superior  Portland   to   Muhs,   Kenny  to 
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Eden,  Mulis  to  Eden,  Eden  to  Muhs,  Eden  to  Coats, 
Woodworth  to  Eden,  Coats  to  Eden  and  similar 
telegrams  and  correspondence  all  dated  March,  1915. 
Referring  to  ''Interstate  Bridge  Contract  and  spe- 
cial Spokane  Rate." 

Exhibit  No.  76.  Letter  from  Eden  to  Aman 
Moore  dated  March  25,  1916.  Offers  to  help  by  fur- 
nishing information  concerning  black  base  paving 
and  then  states:  "But  inasmuch  as  we  will  prob- 
ably not  participate  in  the  cement  tonnage  of  the 
State  of  Oregon  we  cannot  see  our  way  clear  to  as- 
sume any  part  of  the  expense  of  the  promotion 
work."     [472] 

Exhibit  No.  77.  Letter  from  Santa  Cruz,  Muhs 
dated  San  Francisco  Aug.  2,  1916,  to  Eden  at  Se- 
attle, refers  to  inspection  work  at  Tillamook.  Also 
letter  of  Eden  to  Muhs  dated  July  29,  1916,  relat- 
ing to  Tillamook  says:  "When  the  Northern  Mills 
were  marketing  cement  in  Oregon  we  made  it  a 
practice  to  employ  an  inspector  of  our  own  in  the 
Tillamook  district,  and  as  a  result  we  have  first-class 
pavements  in  that  county  to  date.  The  representa- 
tion of  Aronz  as  a  skinner  is  very  bad,  he  having 
had  four  contracts  in  this  state  and  skinned  every 
one  of  them." 

Exhibit  No.  78.  Letter  from  Foster  &  Company, 
Hoquiam  of  Aug.  4,  1916,  to  Washington,  Olympic 
and  Superior  Cement  Companies,  recites  orders  for 
6,000  barrels  and  that  equitable  distribution  will  be 
made  to  each  company.  Also  letter  from  Ol3mipic 
Portland  Cement  Co.  dated  Seattle  Aug.  18,  1916, 
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to  Foster  at  Hoquiam.     Acknowledged  letter  of  4tli^ 
and  says  will  ship  their  portion. 

Exhibit  No.  79.  Letter  Olympic  to  Portland 
dated  Seattle  Sept.  21,  1914,  to  Foster  Hoquiam, 
quotes  price,  and  says:  "It  is  our  idea  that  you 
handle  our  cement  in  Hoquiam  on  the  same  basis  as 
you  do  the  Washington,  and  give  us  a  fair  share  of 
the  tonnage  going  in  your  market."  Also  letter 
from  Foster  to  Oljnupic  dated  Sept.  18,  discussing 
prices  and  says:  "We  are  anxious  to  have  your 
cement  trade  down  here  and  I  take  it  from  Mr. 
Coats  that  we  were  expected  to  represent  the  three 
cement  companies  in  Hoquiam  territory,  but  noth- 
ing was  put  up  to  us  as  to  just  what  distribution  of 
the  orders  should  be  made.  Would  like  to  have  you 
put  us  wise  in  the  matter."  ' 

Exhibit  No.  80.  Letter  Auburn  Furniture  to 
Oswego  asking  price.  Reply  Oregon  Portland,  Feb. 
23,  '16,  stating  factory  not  ready.  Can  you  wait? 
Letter  from  HoUister  to  Auburn  May  4,  '16,  "un- 
able to  secure  satisfactory  rates  in  [473]  that  ter- 
ritory and  will  write  again  soon." 

Exhibit  No.  81.  Santa  Cruz  to  Salem  Sewer 
Pipe,  Aug.  16,  1916.  Will  allow  discount  5c  per 
barrel. 

Exhibit  No.  81.  Letter  Santa  Cruz  Portland 
from  Maher  agent  at  Portland  dated  August  16, 
1916,  to  Salem  Sewer  Pipe  Company,  allows  dis- 
count of  5  cts  per  barrel  for  payments  in  ten  days. 

Exhibit  No.  82.  Letter  from  R.  P.  Butchart  to 
Aman  Moore  dated  Sept.  14,  1915. 
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Exhibit  No.  83.  Letter  from  Butcliart  to  A  man 
Moore  dated  May  14,  1915. 

Exhibit  No.  84.  Letter  from  Butchart  to  Aman 
Moore  dated  May  16,  1915. 

Exhibit  No.  85.  Letter  from  Butchart  to  Aman 
Moore  dated  May  22,  1915. 

Exhibit  No.  86.  Letter  from  Butchart  to  Aman 
Moore  dated  June  14,  1915. 

Exhibit  No.  87.  Letter  from  Aman  Moore  to  R. 
P.  Butchart  dated  Dec.  23,  1915. 

Exhibit  No.  88.  Letter  from  Butchart  to  Aman 
Moore  dated  Dec.  29,  1915. 

Exhibit  No.  89.  Letter  from  Aman  Moore, 
Oswego  Dec.  31,  1915,  to  R.  P.  Butchart  Todd  Inlet 
B.  C.  answering  Butchart 's  letter  of  the  29th,  and 
says:  "I  note  what  you  say  in  regard  to  the  selling 
arrangement  for  our  Company.  As  you  know  it 
has  been  the  universal  practice  in  this  country  for  a 
new  plant  when  entering  the  market  to  force  its 
way  in  by  cutting  prices."  He  then  calls  attention 
to  other  plants  which  have  cut  prices.  "If  we  can 
establish  our  own  market  without  cutting  prices 
w^e  will  have  performed  a  miracle.  I  believe,  how- 
ever, that  with  your  acquaintance  and  friendship 
wdth  the  Washington  and  California  companies  you 
should  be  able  to  bring  about  [474]  such  a  result." 
He  then  suggests  Butchart  shipping  cement  from 
Todd  Inlet  to  Portland,  and  further  on  says: 
"Under  these  circumstances  the  Washington  com- 
panies should  withdraw  their  selling  agency  from 
Portland,  or  otherwise  should  not  object  if  we 
should  go  into  the  Seattle  and  Puget  Sound  markets. 
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It  seems  to  me  you  could  handle  this  to  the  best  ad- 
vantage owing  to  your  friendship  with  Mr.  Coats. '* 

Exhibit  No.  90.  Letter  from  Butchart  to  Aman 
Moore  dated  Dec.  30,  1915. 

Exhibit  No.  91.  Letter  from  Aman  Moore  to  R. 
P.  Butchart,  dated  Feb.  11,  1916. 

Exhibit  No.  92.  Letter  from  Butchart  to  Aman 
Moore  dated  February  15,  1916. 

Exhibit  No.  93.  Letter  from  Butchart  to  Aman 
Moore  dated  February  21,  1916. 

Exhibit  No.  94.  Letter  from  Butchart  to  Aman 
Moore  dated  March  2,  1916. 

Exhibit  No.  95.  Letter  from  Aman  Moore  to  R. 
P.  Butchart,  dated  March  6,  1916. 

Exhibit  No.  96.  Letter  from  Butchart  to  Aman 
Moore,  dated  March  14,  1916. 

Exhibit  No.  97.  Letter  from  Butchart  to  Aman 
Moore,  dated  March  31,  1916. 

Exhibit  No.  98.  Letter  from  Aman  Moore  to 
John  C.  Eden  at  Seattle,  dated  Mar.  28,  1916.  Re- 
ferring to  offer  to  have  Reitz  assist  in  fight  in  re 
Warren  Construction  Co.  Letter  from  Eden  to 
Moore  dated  April  3,  1916,  referring  to  use  of  Reitz 
and  then  stating:  Northern  Mills  as  you  know 
spent  a  lot  of  money  in  the  fight  we  conducted  in 
Multnomah  County  a  few  months  ago  and  even 
though  we  will  probably  be  out  of  the  cement  busi- 
ness in  Oregon  when  your  plant  starts  and  would 
naturally  dislike  to  hear  that  part  of  our  work  at 
least  has  been  nullified  by  the  action  of  the  Warren 
people.     [475] 
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Exhibit  No.  99.  Letter  dated  January  27,  1916^ 
from  Oregon  Portland  Cement  to  all  dealers  and 
users  of  Portland  Cement  announcing  completion 
of  their  plant  in  the  near  future  etc.  Letter  signed 
by  Aman  Moore. 

Exhibit  No.  100.  Letter  from  Olympia  Hdw.  Co., 
01}Tnpia,  Feb.  11,  1916,  to  Oregon  Portland  Cement 
Co.  Eefers  to  circular  letter  of  Jan.  27,  1916,  ask- 
ing for  quotation  and  reply  dated  Feb.  18,  1916, 
saying  it  will  be  April  before  in  condition  to  make 
shipments ;  in  the  meanwhile  representative  will  call 
to  make  arrangements  for  prices  and  terms. 

Exhibit  No.  101.  Letter  from  E.  G.  Cox  Lbr. 
Co.,  Walla  Walla  to  Oregon  Portland  Cement  Co. 
Feb.  28,  1916.  Eefers  to  circular  asking  for  prices 
and  exclusive  agency.  Reply  dated  Mar.  1st  saying^ 
they  will  send  Mr.  Hollister  to  confer. 

Exhibit  No.  102.  Letter  from  City  Engineer, 
Walla  Walla  dated  Feb.  1,  1916,  asking  for  prices. 
Reply  dated  Feb.  7,  1916,  saying  price  will  be  fixed 
on  factory  cost  and  freight  rate.  No  rate  as  yet 
and  will  have  representative  call. 

Exhibit  No.  103.  Denny  Rennon  to  Oregon  Port- 
land, March  6,  1916,  thanking  for  quotation  cement 
f.  o.  b.  Seattle.  Reply  dated  March  11:  "But- 
chart returning  from  California.  Awaiting  arrival 
before  making  final  arrangements." 

Exhibit  No.  104.  Telegram  Cowell  dated  San 
Francisco  Aug.  2,  1915,  to  Lebo,  Aberdeen:  ''Can- 
not accept  contract,  writing."  Also  letter  with- 
draws $2.40  quotation,  quotes  $2.70  less  usual  sack 
allowance,  dealers  commission  and  cash  discount. 
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Exhibit  No.  105.  Cowell  to  Southwestern  Port- 
land, Feb.  1,  1916,  inclosing  a  little  suggestion  which 
I  trust  will  be  interesting.  Have  found  it  to  work 
to  best  possible  advantage.  Ans.  Feb.  7,  stating 
some  manufacturers  seem  to  [476]  think  no  one 
else  can  remain  in  same  business  but  this  is  a  free 
coimtry  and  any  combination  to  ruin  a  competitor 
hj  misrepresentation  and  crookedness  is  wrong. 

Exhibit  No.  106.  Letter  from  Henry  Cowell 
Portland  to  Alderman,  Astoria.  Refers  to  War- 
renton  business,  says  Mr.  George  has  probably  writ- 
ten direct  concerning  Astoria  situation  and  price  of 
$2.45  at  Warrenton,  and  then  says:  ''I  agree  with 
you  old  man  that  the  price  should  be  same  as  at 
Astoria,  but  it  is  not  the  will  of  the  Lord  High  Exe- 
■cutioner. ' ' 

Exhibit  No.  107.  Letter  from  Henry  Cowell 
dated  San  Francisco  June  30,  1916,  to  Astoria  Feed 
and  Supply  Co.  effective  June  30,  price  $2.58  deliv- 
ered Astoria  less  sacks  deduction  and  dealers  com- 
mission 10  cts. 

Exhibit  No.  108.  Same  to  same,  dated  June  30, 
1916,  price  delivered  at  Warrenton  $2.73,  usual  sack 
deduction  and  10  cts  per  bbl.  to  dealer. 

Exhibit  No.  109.  Oregon  Portland  Cement  Co. 
•quotation  dated  Portland  June  30,  1916,  to  Astoria 
Fuel  and  Supply  Co.,  quotes  $2.58  f.  o.  b.  Astoria, 
sack  allowance  10  cts.  one  per  cent  discount,  dealers 
discount  at  10  cts.  per  bbl.,  no  allowance  for  dock- 
age or  warehouse. 

Exhibit  No.  110.  Letter  from  Santa  Cruz  Port- 
land Cement  Co.,  at  Portland  Feb.  4,  1916,  to  San- 
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born  at  Astoria  enclosing  copy  of  agreement  for 
handling  Santa  Cruz  at  Astoria  and  copy  of  con- 
tract fixing  price  at  $2.30  f.  o.  b.  dock  Astoria. 

Exhibit  No.  111.  Letter  from  Santa  Cruz  at 
Portland  to  Sanborn,  Astoria  dated  June  29,  1916, 
quoting  price  $2.58  f.  o.  b.  dock  or  cars. 

Exhibit  No.  112.  Letter  from  Pacific  Portland 
Cement  Co.  at  Portland  to  Sanborn  at  Astoria 
dated  June  30,  1916  quoting  $2.58  on  Golden  Gate, 
price  to  apply  on  shipment  [477]  at  Portland  or 
direct  from  mill.  Seaside  and  Gearhart  $2.83, 
"Warrenton  and  Ft.  Stevens  $2.73  and  says  advanced 
by  reason  of  increased  freight  rates. 

Exhibit  No.  113.  Quotation  from  Oregon  Port- 
land Cement  Co.  to  Sanborn  dated  July  26,  1916, 
quoting  price  $2.58  f.  o.  b.  Astoria. 

Exhibit  No.  114.  Bill  from  Santa  Cruz  Portland 
at  Portland  Feby.  23,  1915,  to  Gilbert  &  Son,  Sea- 
side, car  cement  $2.56  f.  o.  b.  Seaside. 

Exhibit  No.  115.  Letter  from  Santa  Cruz  Port~ 
land  Cement  Co.  at  Portland  dated  June  29,  1916, 
to  Gilbert  &  Son  Seaside  quoting  price  f.  o.  b.  Sea- 
side, car  lots  $2.83  regular  dealers  commission. 

Exhibit  No.  116.  Letter  from  Washington  Port- 
land Cement  Co.  at  Portland  to  Clark,  Purchasing- 
Agent,  S.  P.  &  S.  dated  April  4,  1916,  saying: 
*' Owing  to  extreme  shortage  of  cars  and  the  coming 
into  the  market  of  the  Oregon  Portland  Cement  Co.,. 
we  are  withdrawing  from  this  market  and  closing 
our  Portland  office. 

Exhibit  No.  117.  Letter  from  Pacific  Portland 
Cement   Co.,   San  Francisco  to  same  at  Portland 


'  vs.  The  United  States  of  America.  545 

dated  Mar.  24,  1915.  Refers  to  telegram  from  Port- 
land reading:  "Bellingham  Bay  Improvement  Co. 
of  Bellingham,  Wn.  telephoned  us  for  price  15,000 
bbls.  May,  June  and  July  delivery  f.  o.  b.  Belling- 
ham. Shall  we  quote  $2.40,"  and  then  says:  "The 
present  list  price  of  the  Washington  Mills  is  $2.30 
f.  0.  b.  Bellingham.  We  have  telegraphed  you  it 
is  quite  in  order  for  you  to  quote  as  you  desire,  and 
if  business  is  received  by  us  on  this  basis  we  shall 
certainly  be  glad  to  fill  it."  Also  telegrams  re- 
ferred to  in  such  letter. 

Exhibit  No.  118.  Letter  from  Pacific  Portland 
Cement  Co.  San  Francisco  to  same  at  Portland 
quoting  price  to  dealers  [478]  $2.30  f.  o.  b.  cars 
union  depot  less  $2.30  gross  and  10  cts.  per  bbl. 
commission  and  to  consumers  $2.35  wagon  load  lots 
in  short  haul. 

Exhibit  No.  119.  Letter  from  Pacific  Portland 
Cement  Co.,  San  Francisco  dated  June  12,  1916  to 
same  at  Portland  discussing  price  at  Astoria  as 
$2.30. 

Exhibit  No.  120.  Letter  from  Pacific  Portland 
Cement  Co.,  at  Portland  dated  June  20,  1916,  to 
same  at  San  Francisco,  referring  to  City  bids,  and 
reply,  saying  submit  regular  price  $2.30  f .  o.  b.  dock, 
$2.35  short  haul,  $2.45  long  haul. 

Exhibit  No.  121.  Letter  from  F.  W.  Erlin,  San 
Francisco  July  22,  1916,  to  Clark  Moore,  Colorado 
Portland  Cement  Co.  at  Denver  asking  that  on  his 
next  visit  to  Portland  to  come  to  San  Francisco 
and  then  saying:  ''We  have  been  discussing  a  cer- 
tain matter  here  in  connection  with  the  dealer  sit- 
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nation  in  Portland  that  I  think  you  should  be  ad- 
vised of  before  you  come  to  Portland  again." 

Exhibit  No.  122.  Letter  from  Pacific  Portland 
Cement  Co.,  San  Francisco  dated  Aug.  16,  1916,  to 
same  at  Portland,  advising  change  in  dealers  com- 
mission Portland  from  10  cts  to  15  cts  per  bbl.  and 
change  in  terms  from  one  per  cent  thirty  days  to  5 
cts  per  bbl.  cash  discount  ten  days,  also  that  they 
will  adopt  in  Oregon  7I/2  cts  sack  allowance. 

Exhibit  No.  123.  Telegram  Pacific  Portland 
Cement  Co.  at  Portland  dated  Aug.  12,  1916,  to 
Erlin,  San  Francisco,  "Glen  at  The  Dalles  says 
Oregon  Portland  offers  21/4  cts  unloading  charges, 
we  have  the  business.  Will  you  take  this  up  with 
Clark  Moore"  Reply — ''Believe  this  report  incor- 
rect and  stand  at."     Letter  confirming  telegram. 

Exhibits  No.  124  to  129.  Report  from  Commis- 
sioner of  Finance  in  re  City  Bids  on  cement.     [479] 

Exhibit  No.  130.  Letter  from  Santa  Cruz  Port- 
land Cement  Co.,  Portland  dated  Aug.  4,  1916,  to 
State  Highway  Department,  Salem,  quoting  price 
for  Leons  Bridge  at  $2.30  f.  0.  b.  Portland,  sajdng 
carry  stock  at  Eugene  and  quoting  price  $2.83  at 
Eugene.  Also  letter  from  Pacific  Portland  Cement 
Co.  at  Portland  dated  Aug.  2,  1916,  to  Lewis  State 
Highway  Engineer,  quoting  the  Leons  Bridge  at 
$2.30  f.  0.  b.  Portland. 

Exhibit  No.  131.  Letter  from  R.  P.  Butchart,  De- 
troit July  14,  1916  to  Clark  Moore  at  Denver.  Re- 
fers to  effort  of  competitors  to  glut  market  prior  to 
entering  of  Oregon  Portland  Cement  Co.  and  his 
impression  that  sales  to  points  outside  of  Portland 
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that  Portland  price  would  obtain.  This  Portland 
price  plus  freight.  And  reply  from  Clark;  refers 
to  4,000  bbl.  contract  of  Washington  County  for 
county  to  be  taken  over  by  Oregon  Company. 

Exhibit  No.  132.  Letter  from  Hollister,  Portland 
July  18,  1916,  to  Clark  Moore  Denver,  refers  to 
Northwest  Steel  purchase  and  cut  in  city  zone  hall 
by  Tate. 

Exhibit  No.  133.  Telegram  J.  E.  Moore  Aug.  22, 
1916,  to  Clark  Moore  at  Denver :  ' '  California  Com- 
panies will  apply  5  cts  per  bbl.  cash  discount  on 
all  their  city  trade;  our  dealers  must  do  same  to 
meet  them.     Is  this  correct." 

Exhibit  No.  134.  Night  letter  J.  E.  Moore  Port- 
land Aug.  29,  1916,  to  Clark  Moore  Denver:  "Bitter 
complaint  in  directors'  meeting  because  we  do  not 
sell  in  Vancouver,  lawyers  also  kick  to  beat  the 
band,  don't  you  think  it  best  to  establish  agency 
there.  Do  not  see  how  we  can  get  around  it  with 
things  going  the  way  they  are.     I  advise  it." 

Exhibit  No.  135.  Telegram  J.  E.  Moore  Port- 
land Aug.  15,  1916,  to  Clark  Moore  on  San  Fran- 
cisco train  saying  all  [480]  dealers  notified  in 
less  than  one  hour.  Refers  to  car  shortage  and 
using  flats  with  tarpaulin  for  cover. 

Exhibit  No.  136.  Letter  from  J.  E.  Moore  Port- 
land Aug.  12,  1916,  to  Clark  Moore,  San  Francisco, 
discusses  trick  played  by  Hobson  &  Haskins,  and 
then  says:  "Of  course  I  understand  this  is  a  criti- 
cal time  and  I  do  not  wish  to  do  anything  that  will 
hamper  the  present  arrangements  or  arrangements 
which  you  expect  to  make  in  the  very  near  future 
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so  I  will  say  nothing  to  McDonald  about  Hanson 
but  it  is  absolutely  necessary  that  we  have  this  man 
Hanson  eliminated  from  this  business  in  Oregon, 
or  we  must  have  the  privilege  of  meeting  his  dirty 
tracks. 

Exhibit  No.  137.  Letter  of  Clark  Moore  bearing 
date  April  19,  1916,  written  by  either  J.  E.  Moore 
or  Hollister  referring  to  office  matters  and  then 
saying:  ''We  called  on  Mr.  Maher,  sales  manager 
of  the  Santa  Cruz  Portland  Cement  Co.  He  is  out 
of  the  city  but  will  return  to-morrow.  We  will 
again  call  on  him  and  advise  him  of  your  call." 
Also  referring  to  Holmes  soliciting  slush  fund  on 
Salem  Bridge  and  saying  will  see  Statter  and  go  fur- 
ther into  the  matter. 

Exhibit  No.  138.  Letter  from  Clark  Moore  Den- 
ver April  27,  1916,  to  Hollister,  Portland,  referring 
to  maps  showing  freight  tariff  and  then  says:  "Re- 
garding Washington  and  Olympia  Portland  Cement 
Companies  selling  cement  in  Portland  again  on  a 
temporary  arrangement,  would  say  for  your  infor- 
mation it  is  my  understanding  that  they  have  some 
contracts  they  are  completing." 

Exhibit  No.  139.  Letter  from  Clark  Moore  at 
Denver  to  Hollister  Portland  dated  May  5,  1916, 
concerning  Grand  View  project  and  saying:  "This 
is  somewhat  out  of  our  territory  and  reply  advising 
him  that  [481]  Grand  View  is  in  Central  Oregon 
and  rates  being  in  our  favor  we  can  reach  it." 

Exhibit  No.  140.  Telegram  Clark  Moore,  San 
Erancisco  May  25,  1916,  to  Hollister  Portland:  "De- 
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layed  in  San  Francisco,  will  be  in  Portland  Mon- 
day." 

Exhibit  No.  141.  Letter  from  Hollister  Portland 
to  Clark  Moore  at  Denver,  June  5,  1916,  and  says: 
"''In  talking  with  Statter  today  he  stated  that  it 
(Statements  made  by  Ash  to  Corvallis)  was  a  bluff 
and  he  is  in  favor  of  cutting  him  out  as  a  dealer.  I 
will  sound  out  the  others  and  advise." 

Exhibit  No.  142.  Letter  from  Hollister  to  Clark 
Moore  dated  July  12,  1916.  Refers  to  advice  from 
Robinson  that  some  one  had  sold  Northwest  Steel 
Co.  50  bbls.  California  Cement  at  $2.35  delivered. 
Check  this  up  with  Statter  and  says  price  given  by 
Tate,  a  transfer  man  who  cut  his  hauling  charges. 
Reports  J.  E.  Moore  sending  orders  from  Eugene 
and  will  be  in  Ashland  next  day,  and  then  says: 
''From  the  papers  there  seems  to  be  considerable 
w^ork  east  of  Umatilla.  We  have  had  two  or  three 
inquiries  for  quotations  from  that  section  in  reply 
to  the  circular  letter  you  dictated,  and  we  are 
quoting  on  the  basis  of  $2.30  Portland."  Refers  to 
receipt  of  order  from  Dayton,  Wn.  Also  letter 
from  Moore,  Denver  to  Hollister,  Portland  July  17, 
1916.    Refers  to  Northwest  Steel  Co.  matter. 

Exhibit  No.  143.  Letter  from  Hollister  to  Clark 
Moore  at  Denver  bearing  date  July  13,  1916.  Re- 
fers to  quantity  of  Balfour-Guthrie  cement  on  docks 
and  check  other  wharves  to  find  amount  of  outside 
cement  on  docks. 

Exhibit  No.  144.  Letter  from  Clark  Moore  of 
Denver  to  Hollister  at  Portland  dated  July  19, 
1916,  re  Gresham  shipments  and  question  of  Santa 
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Cruz  people  allowing  19  cents  per  bbl.  freight.   [482] 

Exhibit  No.  145.  Letter  from  Oregon  Portland 
to  Auburn  Furniture  Co.  May  4,  1916,  acknowledges 
inquiry  and  says  doubt  if  they  can  quote  attractive 
prices  owing  to  freight  rates.  This  letter  contains 
pencil  memorandum  from  Hollister  to  Moore  call- 
ing attention  to  fact  that  Auburn  between  Tacoma 
and  Seattle,  and  that  these  parties  may  be  friends 
of  Washington  Factory  seeking  data. 

Exhibit  No.  146.  Letter  from  Oregon  Portland 
Cement  Co.  to  Chehalis  Brick  &  Tile  Co.  June  10, 
1916,  in  reply  to  letter  from  them  concerning  job- 
bing agency  at  Chehalis.  Letter  says  not  intention 
to  establish  jobbing  agency  anywhere  and  when  out- 
put is  sufficient  to  take  care  of  tributary  territory 
will  communicate  with  them. 

Exhibit  No.  147.  Telegram  Aberdeen  Mfg.  Co. 
June  13,  1916,  to  Oregon  Portland  Cement  Co.  ask- 
ing for  price  on  3000  bbls.,  and  letter  replying  say- 
ing, ''Just  starting  manufacture  and  taking  care 
of  immediate  need  before  reaching  outside  terri- 
tory. ' ' 

Exhibit  No.  148.  Letter  from  F.  R.  Clark,  Pur- 
chasing Agent  Centralia  to  Oregon  Portland  Ce- 
ment Co.  dated  Apr.  25,  1916  asking  for  prices  and 
reply  saying,  "Unable  to  quote  until  rate  ques- 
tion is  settled." 

Exhibit  No.  149.  Letter  from  John  Hughes,  Cen- 
tralia May  16,  1916  to  Oregon  Portland  Cement 
Co.  asking  if  manufacturing  has  started,  and  if 
so  to  furnish  quotations,  together  with  reply: 
''About  ready  to  start  manufacture.     As  soon  as  in 
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position  to  make  shipments  will  send  representa- 
tive." 

Exhibit  No.  150.  Letter  from  Oregon  Portland 
Cement  Co.  dated  June  8,  1916,  to  Kleinschmidt 
Hardware  Co.,  Baker.  Quotes  price  on  order  given 
HoUister  as  $3.29  f.  o.  b.  Baker,  discount  5  cts. 
per  bbl.,  10  cts.  sack  allowance.     [483] 

Exhibit  No.  150.  June  8,  1916,  Kleinschmidt, 
Baker,  Oregon,  quoting  price. 

Exhibit  No.  151.  Skinner,  notice  will  publish 
rate  ISi^  cents  on  cement  from  Irwin,  Washing- 
ton to  Vancouver  and  Portland  if  Irwin  plant 
secure  contract  for  Interstate  Bridge. 

Exhibit  No.  152.  Letter  International  to  Skin- 
ner replying  to  memo:  Have  secured  contract, 
please  publish  rate  with  least  possible  delay. 

Exhibit  No.  153.  International  to  Skinner, 
March  11,  1915,  ''Did  not  receive  copy  of  tariff. 
Must  have  effected  earliest  date.  Reply  Skinner: 
Hands  tied  temporarily,  will  advise  definitely  few 
•days." 

Exhibit  No.  154.     Missing. 

Exhibit  No.  155.  Invoice  Oregon  to  Tum-a-Lum 
Lumber  Company. 

Exhibit  No.  156.  Letter  from  Geiser  Hotel  to 
Oregon,  March  9,  1916  re  order  taken  from  Klein- 
schmidt. 

Exhibit  No.  157.  Letter  3/8/16  from  Hollister 
at  La  Grande  re  order  taken  Knitte  and  price 
of  Lehigh  and  International. 

Exhibit  No.  158.  Hollister  from  Pendleton  in- 
closing order  from  the  yard  of  Tum-A-Lum. 
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Exhibit  No.  159.  Butchart  to  stockholders- 
Gross  profit  five  months  $28,000.00. 

Exhibit  No.  160.  Letter  to  Oregon  Portland 
Cement  Co.  re  daily  forms  apparently  of  output  of 
price  and  difficulty  because  quarry  away.  Cost  of 
manufacture  approx.  $1.20  per  barrel.  The  cost  in 
July  will  not  exceed  $1.00. 

Exhibit  No.  161.  To  Colorado  Portland,  June  21, 
1916,  re  Aman  Moore  attempting  to  get  back  as 
general  manager  Oswego.     [484] 

Exhibit  No.  162.  Clark  Moore  to  McCracken 
July  8,  1916,  thanks  for  nice  advertising. 

Exhibit  No.  163.  Excerpts  from  letter  May  18^ 
1916,  re  Association  meeting  Chicago.     [485] 

DEFENDANTS'  EXHIBITS. 

Exhibit  No.  1.  Constitution  of  Association  of 
American  Portland  Cement  Manufacturers. 

Exhibit  No.  2.  Letter  May  18,  '15,  to  Butchart. 
Letter  re  incorporation. 

Exhibit  No.  3.  Letter  May  16,  '15,  to  Butchart 
from  Aman  Moore  re  pavement  and  talk  made  by 
Moore  to  Commissioners,  part  of  talk  explaining  a 
way  possibility  of  cement  trust.  Also  relates  con- 
versation with  Nickerson  re  price  to  be  given  in 
order  to  take  business  away  from  Warren. 

Exhibit  No.  4.  Letter  Aman  Moore — Butchart 
May  17,  1915,  re  Moran  coming  to  bid  and  his 
being  absolutely  safe  to  tie  up  with.  Decided  to 
incorporate  Utah. 

Exhibit  No.  6.  Aman  Moore's  complaint  Cir- 
cuit Court  vs.  various  corporations. 
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Exhibit  No.  7.  Letter  Aman  Moore — Butchart 
June  19,  1916,  complaining  about  work  on  the  new 
factory  and  the  exceeding  of  cost  and  inefficiency. 

Exhibit  No.  8.  Letter  Moore  to  Minor  June  19, 
1916,  re  reorganization  directors. 

Exhibit  No.  9.  Alexander  and  Baldwin,  Seattle, 
to  Oregon  Portland,  Feb.  1,  '16:  Pleased  to  note 
that  you  will  be  in  a  position  on  or  before  April 
1  to  place  your  product  on  the  market.  Would 
like  interest  in  shipping  to  Hawaiian  Islands. 

Ans :  Feb.  2,  would  like  to  compete  in  Hawaiian 
Islands  if  can  ship  direct  from  Portland. 

Ans:  Feb.  7  re  price  California  plants  on  cement 
shipped  to  Islands.  Suggest  put  your  prices  f.  o.  b. 
steamer  Portland. 

Ans:  Feb.  9,  not  understood  at  present  time  but 
may  take  it  up  later.     [486] 

Exhibit  No.  10.  Letter  from  Aman  Moore  to 
Butchart  re  a  matter  of  paying    in    25^0    before 

paid  his  50%  with  reference  to  the  plan  of 

reorganization.     Also  re  cheques  at  Ladd  Bank. 

Exhibit  No.  11.  Telegram  Moore  Butchart  Aug. 
17,  1915,  re  loan  Ladd  &  Tilton  and  incorporation. 

Exhibit  No.  12.  Letter  July  25,  1916,  from  W.  M. 
to  Aman  Moore  in  answer  to  letter  dated  July  24th 
addressed  to  directors  of  Oregon  Portland  Cement 
Company  demanding  immediate  directors'  meeting 
in  order  to  gain  information  for  purpose  of  insti- 
tuting suit  under  Federal  "treble  damage  statutes'* 
for  damages  through  alleged  illegal  agreement. 
Discussion  of  method  of  calling  directors'  meeting. 

Exhibit  No.  13.    Letter  August  29,  1916,  signed 
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W.  M.  to  Aman  Moore  demanding  opportunity  to 
investigate  the  facts  upon  which  this  suit  was 
brought  in  the  name  of  the  Oregon  Portland  Ce- 
ment Company. 

Exhibit  No.   14.     Letter  April  10,   1914,   signed 
Aman  Moore  to  R.  J.  Morse.     One  paragraph  in- 
troduced as  exhibit:  "The  second  proposition  for 
Mr.  Boettcher  to  decide  is  a  matter  of  a  selling  con- 
tract with  the  Balfour  Outhrie  Company  here  to 
handle  our  output.    I  do  not  want  to  be  quoted 
as  making  any  definite  statements,  but  believe  they 
would  contract  to  sell  our  output  on  a  basis  of 
ten  cents  per  barrel  margin  to  them  for  taking  the 
account,  and  in  closing  such  a  contract  would  pos- 
sibly subscribe  fifty  thousand  dollars  into  our  com- 
pany.   Further,  they  would  draw  a  line  at,  say, 
Centralia,  Wash.,  as  a  dividing  point,  for  the  Bell- 
ingham   cement   and   our  own,    i.   e.,   they   would 
handle  Bellingham  cement  north  of  a  certain  point 
in  Washington,  and  handle  our  cement  south  of 
that  point  and  throughout  Oregon  territory.     I  be- 
lieve this  would  serve  as  a  very  important  factor 
in  maintaining  prices  here  on  the  coast,  as  the  Bell- 
ingham    [487]      plant  withdrawing   from   Oregon 
would  be  able  to  renew  the  old  agreement  with  the 
California   plants,    to    withdraw    from    the    Puget 
Sound  territory,  which  would  leave  the  market  here 
to   the   California  plants  and   ourself.     The   Cali- 
fornia plants  in  the  past  have  conceded  the  output 
of  two  thousand  barrels  a  day  to  ourselves  in  event 
we  should  build  a  two  kiln  plant.     The  negotia- 
tions with  the  Balfour-Guthrie  Company  are  only 
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in  a  preliminary  stage,  although  they  have  been  dis- 
cussed on  several  occasions  in  the  past.  Absolutely 
nothing  can  be  done  with  them  until  we  are  fully 
financed  and  construction  work  resumed.  They 
w^ould  not  subscribe  a  dollar  under  present  condi- 
tions or  under  any  conditions  other  than  with  our 
plant  a  going  concern." 

Exhibit  No.  15.  Letter  May  19,  1914,  signed 
A.  M.  to  R.  J.  Morse.     Two  paragraphs  introduced: 

1st  paragraph:  ''Mr.  Wilcox  had  previously 
raised  the  question  as  to  the  marketing  of  our  out- 
put, due  to  curtailment  of  construction  work,  in 
the  city  of  Portland.  We  had  investigated  the 
matter  very  thoroughly  and  decided  that,  even  un- 
der the  present  adverse  conditions,  we  could  readily 
market  the  output  of  a  one  thousand  barrel  plant 
and  would  still  have  to  secure  only  about  one- 
third  of  the  present  market.  Mr.  Wilcox  was 
thoroughly  convinced  that  it  would  be  the  wrong 
thing  to  do  to  delay  matters,  and  that  we  should 
proceed  immediately  to  build  the  plant.  Further- 
more, with  the  resumption  of  building  activities 
and  prosperous  times,  we  would  undoubtedly  have 
to  increase  the  plant  to  a  capacity  of  anywhere 
from  two  to  four  thousand  barrels  per  day.  I  am 
enclosing  herewith  a  blue-print  map,  that  was  pre- 
pared at  the  request  of  Mr.  Leigh  Hunt  of  the 
Hunt  Engineering  Company,  which  will  set  forth 
the  Pacific  Coast  situation  very  clearly." 

Stating  the  first  proposition  of  Mr.  Hunt  one 
year  before  had  been  dropped  on  account  of  not 
being    [488]    favored  by  Mr.  Boettcher  and  want- 
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ing  unanimous  approval.  Subsequently  Mr.  Hunt 
negotiates  deal  with  San  Juan  Portland  Cement 
Company  to  complete  their  plant  on  certain  basis 
with  the  stockholders.  The  idea  being  conceived 
of  Pacific  Coast  selling  arrangement  with  string  of 
plants  from  Mexican  border  to  Canadian  line,  ap- 
proximately 300  to  400  miles  between  each  plant, 
and  suggested  locations  of  plants. 

Mr.  Hiuit  states  ''that  some  years  ago  Kansas 
plants  had  gone  to  a  great  deal  of  expense  to  work 
out  a  selling  agency  that  was  legal  and  not  in  con- 
flict  with   the  iSherman   Anti-Trust   Law."     Pro- 
poses   same    arrangement.     Explains    selling   plan 
showing    the    commission    allowed    on    the    output 
from  any  mill,  and  that  each  plant  would  on  a 
pro  rata  interest  in  the  selling  agency  on  a  basis 
of  annual  output.     Mills  to  keep  separate  books 
but  selling  agency  to  handle  output  of  all  factories 
and  such  other  factories  as  desire  to  join  in.     Sell- 
ing agency  to  be  maintained  without  profit  to  itself 
and   to  use   profit   in  useful   advertising.     Extols 
such  selling  agency  as  cost  of  selling  to  be  mini- 
mum and  maximum  price  to  the  mills  and  prevent 
dumping  of  surplus  in  one  locality.     In  case  North- 
ern California  mills  attempt  dump  cheap  cement  in 
Portland,   San  Juan  plant  would  cut  market  de- 
manding a  withdrawal  and  maintenance  of  prices. 
States  Mr.  Leonardt  agreed  to  enter  such  selling 
agency  with  his  plant,  explains  financial  holdings 
in  other  plants  and  method  of  getting  other  plants 
into   same  agency.     At  meeting  yesterday  unani- 
mous  opinion,    if   such   arrangement    carried    out 


vs.  The  United  States  of  America.  557 

legally  not  conflicting  with  Sherman  Anti-Trust 
Law  would  be  very  beneficial  explaining  price  would 
average  2d^  or  30^-  per  barrel  more  under  this 
arrangement;  that  price  could  be  maintained  of 
$1.75  to  $1.85  per  barrel  on  entire  coast  through 
such  agency;  whereas  California  plants  without 
such  agency  could  sell  at  $1.55  using  this  as  dump- 
ing ground  without  a  factory  in  [489]  California 
allied  with  our  own  to  protect  the  entire  situation. 
Estimates  amount  which  would  be  sold  in  Portland 
during  the  year,  then  says:  ''This  territory  would 
be  divided  so  that  there  would  be  no  conflict  either 
from  the  outside  mills  or  from  the  Gold  Hill  or 
Oswego  factories.  The  Gold  Hill  would  market  all 
its  output  in  Northern  California  and  Southern 
Oregon  and  the  southern  part  of  the  Willamette 
Valley:  Oswego  would  dispose  of  its  output  in 
the  northern  part  of  the  Willamette  Valley,  the 
city  of  Portland  and  points  up  and  down  the 
Columbia  River  on  both  sides,  also  the  territory  in 
southwestern  Washington  south  of  Centralia  or 
Olympia  where  the  freight  rates  would  be  the 
same  or  better  than  the  Washington  Mills  ship- 
ping in  from  the  north." 

Selling  agency  as  proposed  could  adjust  these 
matters  so  that  each  plant  would  receive  the  great- 
est benefit  possible  and  highest  factory  prices. 

Exhibit  No.  16.  Letter  Astoria  Fuel  &  Supply 
Company  to  Oregon  Portland  Cement,  October  4,, 
1916,  ordering  immediate  shipment  of  four  carloads 
of  cement. 
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Ans:  October  6th  stating  shipped  one  car  on  4th, 
loading  another  to-day,  will  send  balance  as  soon  as 
possible. 

Exhibit  No.  17.  Muhs  to  Cameron  re  demoral- 
ized condition  of  market  Seattle. 

Exhibit  No.  18.  Muhs-Cameron  re  active  cam- 
paign Balfour  here.  Also  lower  prices  will  stay 
this  year  and  suggest  California  mills  leave  prices 
this  territory. 

Exhibit  No.  19.  Muhs-James  quoting  price 
standard  cement  Portland  to  be  $2.30  ex  dock. 
Telegram  followed  changing  word  ''August"  to 
''July." 

Exhibit  No.  20.  Gay  to  Standard  Portland  quot- 
ing price  cement  in  Oregon  to  be  $2.30  per  barrel 
f.  o.  b.  dock  Portland. 

Exhibit  No.  21.  Letter  Santa  Cruz  Cement  Co. 
to  Mr.  [490]  Crouch  of  Roseburg  and  Mt.  Diablo 
and  Golden  Gate  Cement  on  sale  $2.50  Roseburg 
which  is  better  price  than  he  is  able  to  offer. 

Ans:  Feb.  19,  Thinks  Crouch's  idea  on  price 
must  be  wrong. 

Exhibit  No.  22.  Muhs  to  C.  M.  Moore  re  freight 
lists. 

Exhibit  No.  23.  Muhs-Moore  June  1,  1916,  in- 
closing freight  schedule  as  per  promise. 

Exhibit  No.  24.  Superior  to  Inman-Poulsen, 
June  26,  quote  Superior  cement  at  $2.30  per  barrel 
f.  o.  b.  Portland. 

Standard  to  Inman-Poulsen,  June  26,  1916. 
Quote  Standard  f.  o.  b.  Portland  $2.30  gross  per 
barrel. 
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Pacific  Portland  to  Inman-Poulsen,  June  26, 
Golden  Gate  cement  at  $2.30  per  barrel  f.  o.  b. 
general  freight  yards  Portland. 

Cowell  to  Inman-Poulsen,  June  27,  quote  Mt. 
Diablo  cement  $2.30  per  barrel,  $2.35  your  spur. 

Santa  Cruz  to  Inman-Poulsen,  June  26,  Santa 
Cruz  cement  $2.30  gross  per  barrel. 

Oregon  to  Inman-Poulsen,  July  12,  quoting  Ore- 
gon brand  cement  f.  o.  b.  your  plant  2.35  per  bar- 
rel. 

Exhibit  No.  25.  Oregon  Portland  to  Tacoma 
Dredging,  June  17,  quoting  $2.55  per  barrel  car- 
load lots  f.  0.  b.  Vancouver,  Washington;  $2.68 
f.  o.  b.  Chehalis. 

Washington  Portland-Tacoma  Dredging,  June  19, 
quoting  $2.58  per  barrel  f.  o.  b.  Chehalis,  $2.30  per 
barrel  f.  o.  b.  Vancouver,  Washington. 

Exhibit  No.  26.  To  Tum-A-Lum  Lumber  Co. 
June  7,  1916  quoting  price  carload  lots  of  50,000 
pounds  minimum. 

Exhibit  No.  27.  Order  J.  McCracken  January 
1,  one  car  Oregon  Brand  Cement. 

Exhibit  No.  28.  Freight  bill  to  McCracken, 
Portland. 

Exhibit  No.  29.  To  Wasco  Lumber  Co.  June  13, 
1916,     [491]     announcing  Oregon-made  cement. 

Letter  Ashland  Lumber  Co.  June  10  same  effect. 

Exhibit  No.  30.  Letter  from  Denver  to  Oregon 
Portland  re  failure  of  Hollister  to  get  any  business 
in  eastern  Oregon. 

Exhibit  No.  31.  BiU  to  Tum-A-Lum  Lumber 
Company,  6/14/16. 
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Exhibit  No.  32.     Bill  to  Kleinschmith  Hardware 
Company,  Baker  6/17/16. 

Exhibit   No.    33.     Bill   to    Tum-A-Lum   Lumber 
Company,  6/23/16. 

Exhibit  No.  34.     Bill  to  Maryhill  Land  Company, 
Maryhill,  Washington,   6/23/16. 

Exhibit    No.    35.     Bill    to    Murphy    Wann    Co., 
Marshfield,  Ore.,  6/27/16. 

Exhibit  No.  36.     Bill  to  Miller  Lumber  Company, 
Bend,  Oregon,  6/30/16. 

Exhibit    No.    37.     Bill    to    Murphy    Wann    Co., 
7/3/16. 

Exhibit  No.  38.     Bill  to  Hunt  Engineering,  Gold 
Hill,  Oregon,  7/3/16. 

Exhibit    No.    39.     Bill    to    Murphy    Wann    Co., 
Marshfield,  Oregon,  7/15/16. 

Exhibit  No.   40.     Bill  to  Rice  Bros.   &  Adams, 
Myrtle  Creek,  7/17/16. 

Exhibit  No.  41.     BiU  to  S.  P.  &  S.  Ry.  Co.,  7/19. 

Exhibit  No.  42.     BiU  to  J.  W.  Bower,  Dayton, 
Wash.,  7/19/16. 

Exhibit  No.  43.     Bill  to  W.  F.  King  Co.,  Prine- 
viUe,  Ore.,  7/19/16. 

Exhibit  No.  4.     Bill  to  Miller  Lumber  Company, 
Bend,  Ore.,  7/25/16. 

Exhibit  No.  45.     BiU  to  Arlington  Lumber  Co., 
Condon,  Oregon,  7/25/16. 

Exhibit  No.  46.     BiU  to  8.  P.  &  S.  Ry.  Co.,  7/26. 
[492] 

Exhibit  No.  47.     BUI  to  MaryhiU  Land  Co.  8/2. 

Exhibit  No.  48.     BiU  to  H.  J.  Denn,  Roseburg, 
Oregon  8/5.  , 
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Exhibit  No.  49.     Bill  to  Murphy  Wann  Co.  8/7. 

Exhibit  No.  50.  Bill  to  Hunt  Engineering 
Co.  8/7. 

Exhibit  No.  51.  Bill  to  Willis  R.  Lebo,  Aber- 
deen, Wash.,  8/9. 

Exhibit  No.  52.     Bill  to  Maryhill  Land  Co.,  8/10. 

Exhibit  No.  53.     Bill  to  S.  P.  &  S.,  8/14. 

Exhibit  No.  54.  Bill  to  Stearns  Chenoweth,  Oak- 
land, 8/14. 

Exhibit  No.  55.     Bill  to  W.  F.  King,  8/14. 

Exhibit  No.  56.     Bill  to  Murphy  Wann  Co.,  8/14. 

Exhibit  No.  57.     Bill  to  Bend  Hardware,  8/18. 

Exhibit  No.  58.  Bill  to  Tum-A-Lum  Lumber  Co., 
Walla  Walla,  Wash.  8/19. 

Exhibit  No.  59.  Bill  to  Miller  Lumber  Company, 
Bend,  Oregon  8/24. 

Exhibit  No.  60.  Bill  to  J.  K.  Irby,  Kent,  Ore- 
gon, 9/4. 

Exhibit  No.  61.  Bill  to  Miller  Lumber  Com- 
pany, 9/5. 

Exhibit  No.  62.     Bill  to  Nottingham  &  Co.,  9/9. 

Exhibit  No.  63.  Bill  to  Concrete  Pipe  Works, 
Vancouver,  Wn.  9/11. 

Exhibit  No.  64.     Bill  to  S.  P.  &  S.,  9/18. 

Exhibit  No.  65.     Bill  to  W.  F.  King,  9/18. 

Exhibit  No.  66.  Bill  to  Tum-A-Lum  Lumber 
Company  9/18. 

Exhibit  No.  67.     Bill  to  Maryhill  Land  Co.,  9/18. 

Exhibit  No.  68.  Bill  to  Arlington  Lumber  Co., 
Condon,  9/18. 

Exhibit  No.  69.     Bill  to  Murphy  Wann  Co.  9/19. 
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Exhibit  No.  70.     Bill  to  Hancock,  Kelso,  Wash- 
ington 9/21. 

Exhibit    No.    71.     Bill   to    Nicholson     etc.    Elm,. 
Wash.  9/25. 

Exhibit  No.  72.     Bill    to    East    Oregon    Lum'ber 
Company,  Enterprise,  Oregon,  9/27. 

Exhibit    No.    73.     Bill    to    Olympia    Hardware 
Company,   ([493]   Olympia,  Wn.  9/27. 

Exhibit    No.    74.     Bill    to    Tum-A-Lum   Lumber 
Co.,  9/27. 

Exhibit  No.  75.     Bill  to  Hancock,  Kelso,  Wash- 
ington, 10/6. 

Exhibit  No.  76.    Bill  to  Irby,  Kent,  Oregon,  10/9. 

Exhibit  No.  77.     Bill  to  Maryhill  Land  Co.,  10/10. 

Exhibit  No.  78.     Bill  to  Arlington  Lumber  Co., 
Condon,  10/11. 

Exhibit    No.    79.     Bill    to    Tum-A-Lum   Lumber 
Co.,  10/11. 

Exhibit  No.  80.     Bill  to  Willis  R.  Lebo,  Aber- 
deen, Washington  10/13. 

Exhibit    No.    81.     Bill    to    Olympia    Hardware, 
Olympia,  Washington  10/14. 

Exhibit  No.  82.     Bill  to  Kleinschmith  Hardware 
Co.,  Baker,  10/17. 

Exhibit  No.  83.     Bill  to  Pilot  Rock  Lumber  Co., 
Pilot  Rock,  Ore.  10/18. 

Exhibit  No.  84.     Bill  to  Tum-A-Lum  Lumber  Co., 
Redmond,  Ore.,  10/18. 

Exhibit  No.  85.     Bill  to  Chehalis  Material  Com- 
pany, Chehalis,  Wash.  10/18. 

Exhibit    No.    86.     Bill   to    Tum-A-Lum   Lumber 
Co.,  Walla  Walla,  10/18. 
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Exhibit  No.  87.     Bill  to  J.  S.  Robb,  Kelso,  10/19. 
Exhibit  No.  88.     Bill  to  Tum-A-Lum  Lumber  Co., 
Walla  Walla,  10/19. 

Exhibit  No.  89.     Bill  to  Maryhill  Land  Co.,  10/19. 
Exhibit  No.  90.     Enterprise  M.  &  M.  Co.,  Enter- 
prise, Ore.  10/20. 

Exhibit    No.    91.     Bill    to    Maryhill    Land   Co., 
10/21. 

Exhibit  No.  92.     Bill  to  East  Oregon  Lumber  Co., 
Enterprise  Ore.  10/24.     [494] 

Exhibit  No.  93.     Bill  to  Oregon  Lumber  Yard, 
Pendleton,  Ore.  10/24. 

Exhibit  No.   94.     Bill  to   ebo,  Aberdeen,  Wash- 
ington, 10/27. 

Exhibit  No.  95.     Price  list,  Golden  Gate  Cement, 
for  California,  Oregon,  Washington  and  Nevada. 
Exhibit  No.  96.     Letter  in  transfer  letter  book. 
Exhibit  No.  97.     Telegram,  Clark  Moore  to  J.  E. 
Moore,  Denver: 

*'I  have  never  objected  to  selling  cement  in 
Vancouver  or  anywhere  else,  and  Hollister  told 
me  he  had  a  sale  ready  to  close  which  I  sup- 
posed was  done;  if  the  price  is  profitable  by 
meeting  our  competitors'  price,  then  sell  all  you 
can,  but  as  I  understand  the  situation  we  can- 
not get  sufficient  number  of  cars  in  which  to 
^load  cement  for  Portland  and  other  Oregon 
points  that  make  us  more  money.  Therefore, 
no  one  who  really  has  the  best  interests  of  our 
company  at  heart  would  ask  that  we  fill  orders 
in  other  states  that  net  us    less    money,    and 
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neglect  our  own  state  trade.  Of  course  we 
must  establish  an  agency  at  Vancouver,  Wash- 
ington any  time  we  can  get  good  representa- 
tion, but  not  place  our  cement  for  resale  with 
some  one  that  may  prove  detrimental  to  our 
interests  in  the  future.  Please  show  this  tele- 
gram to  Mr.  Minor." 
Exhibit  No.  98.    Letter  to  Clark  Moore,  Colorado 

Portland,  Aug.  14,  1916,  in  which  attention  is  called 

to  the  lack  of  cars,  but  have  just  secured  few  which 

will  take  care  of  rush  orders,  one  to  go  to  Montague 

O'Eeilly  at  McMinnville. 

Exhibit  No.  99.     Letter  to  Clark  Moore,  Aag.  24, 

1916,  written  by  J.  E.  M. 

''Prom  the  way  the  cement  business  is 
showing  up  now,  if  this  nice  weather  continues 
through  September  it  is  going  to  be  a  corker 
of  a  month  in  the  cement  line,  and  it  will  keep 
us  hustling  to  supply  the  demand,  but  my  idea  in 
calling  Hollister  here  is  that  he  is  doing  abso- 
lutely nothing  and  that  I  [495]  could  use  him 
and  Wellmar  here  and  up  the  Valley  and  get 
hold  of  every  bit  of  it  I  can  in  the  next  60  days, 
and  if  we  hammer  them  hard  that  time  they 
will  be  more  up  in  the  air  than  ever,  and  I 
.  want  to  put  them  so  high  in  the  air  they  will 
never  come  down,  and  I  think  we  can  do  it  by 
simply  taking  the  trade  away  from  them." 
Exhibit  No.  100.     Telegram  J.  E.  Moore  to  Clark 

Moore,  Denver,  Sept.  16,  stating  sales  heavy,  large 

orders  future  delivery. 


vs.  The  United  States  of  America.  565 

Exhibit  No.  101.  J.  E.  M.  to  Clark  Moore,  Sep- 
tember 12,  1916. 

''Just  landed  job  for  the  Vista  House,  and  have 
not  missed  any  big  work,  hope  our  good  luck  con- 
tinues.    Car  situation  improved  somewhat." 

Exhibit  No.  102.  J.  E.  M.  to  Clark  Moore,  Sept. 
18,  1916. 

"Still  doing  best,  but  that  is  not  extra  good; 
about  at  the  end  of  our  string  if  we  can  get 
no  more  cars.  If  we  can  get  few  cars,  will  ship 
in  the  city  and  allow  country  orders  to  go,  as 
we  think  this  is  best  plan  to  save  our  business." 

Exhibit  No.  103.  J.  E.  M.  to  Lebo,  Aberdeen, 
Washington,  Oct.  3,  1916,  stating  since  September 
28th  have  just  had  three  box-cars  in  which  to  ship 
cement.  Also  speaks  of  price  cutting  around  Ab- 
erdeen to  different  people  in  order  to  obtain  busi- 
ness. 

Exhibit  No.  104.  Letter  Lebo  to  Oregon  Portland, 
Oct.  13,  1916,  requesting  preference  in  time  as  to 
shipment.  Answer,  Oct.  14th,  stating  car  loaded 
yesterday. 

Exhibit  No.  105.  Letter  J.  E.  M.  to  Clark  Moore, 
Oct.  12,  1916,  in  which  he  complains  about  the  cai* 
situation  and  states  that  if  some  arrangement  not 
made  to  get  cement  into  the  city,  it  simply  means  a 
loss  of  the  entire  business  to  our  competitors,  and 
when  we  can  get  in  a  position  to  ship  again  [496] 
it  will  be  the  same  as  starting  a  new  business.  De- 
cided to  use  auto  trucks  and  car  cement  in  that  way 
€ven  if  it  calls  for  loss  of  all  profit. 
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Exhibit  No.  106.  Clark  Moore  to  J.  E.  M.,  Oc- 
tober 16th.  Re  car  shortage.  Explains  in  covering 
barge  and  shipment  by  auto  truck.  Expresses 
hope  that  daily  reports  will  be  sent. 

Exhibit  No.  107.  To  D.  W.  Campbell,  S.  P.  Co., 
requesting  cars.  June  27,  1916.  Letter  to  Hin- 
shaw,  S.  P.  Co.  requesting  cars.  July  16,  1916. 
Letter  to  Hinshaw,  July  22,  1916,  ordering  cars  for 
Tillamook,  Portland,  Bend,  Condon,  Dallas  and  Mc- 
Minnville.  To  S.  P.  Company,  July  29th,  ordering 
cars. 

Aug.  25th,  ordering  cars. 

Sept.  4th,  ordering  cars. 

Sept.  4th,  agent,  Oswego,  Oregon — Please  list  our 
order  79  cars. 

Sept.  9th,  to  Hinshaw — Had  some  cars  but  need 
more. 

Sept.  11th,  to  Hinshaw — Need  52  cars  at  once. 

Sept.  22d,  to  Hinshaw — Calling  attention  to  fact 
that  they  load  cars  on  Sunday. 

Oct  13th — Requesting  cars. 

Oct.  14th — Must  have  one  car  for  Tillamook. 

Oct.  14th — From  Hinshaw — referring  their  re- 
quests. 

Exhibit  No.  108.  Bill  to  Concrete  Pipe  Works, 
Vancouver,  Washington,  Sept.  11,  1916. 

Exhibit  No.  109.  Bill  to  McCracken,  July  29, 
1916. 

Exhibit  No.  110.  Bill  to  McCracken,  Aug.  31, 
1916. 

Number  of  bills,  all  dated  Aug.,  Sept.  and  Oct. 
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Exhibit  No.  111.  Bill  to  W.  F.  King,  Prineville, 
Oregon,  July  19,  Aug.  14,  Sept.  18,  1916.  Also 
letter  Santa  Cruz  to  W.  F.  King  relative  to  price 
and  time  required  to  deliver.  Letter  May  6,  1916,  to 
W.  F.  King  from  Santa  Cruz,  stating  price  [497] 
remains  same. 

Letter  May  17tli,  Standard  Portland  to  W.  F.  King, 
answering  request  for  better  price,  stating  inquiry 
had  been  submitted  to  the  house  direct,  who  are  un- 
able to  make  better  price  on  account  of  transporta- 
tion conditions. 

Exhibit  No.  112.  Telegram  August  8,  1916,  Ore- 
gon Portland  Cement  to  Grant  Fee : 

"Understand  you  are  low  bidder  on  Portland 
postoffice,  hope  we  can  sell  Oregon  brand 
cement.  Can  make  prompt  delivery  and  satis- 
factory price,  cement  best  quality." 

Exhibit  No.  113.  Ans:  August  21st  requesting 
the  quotation  of  price  of  cement  delivered  at  job. 

Exhibit  No.  114.  Telegram  Clark  Moore  to  J. 
E.  Moore,  August  16,  1916,  Mr.  Hiltz  wants  to  see 
Finley  about  position  inspection  roads.  Please  have 
Finley  see  him. 

Exhibit  No.  115.  Telegram  Hiltz  to  Clark  Moore, 
June  8,  1916,  stating  will  leave  San  Francisco  on 
Shasta  arriving  Portland,  trust  satisfactory. 

Exhibit  No.  116.  Clark  Moore  to  J.  E.  Moore,  di- 
rections for  reaching  while  on  train  from  Oakland 
for  Ogden. 

Exhibit  No.  117.  Clark  Moore  to  Hollister,  July 
12,  1916,  gratified  that  cement  has  passed  test  and 
now  on  city  list,  also  advising  that  Wellman  might 
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make  some  eastern  territory,  in  which  he  states 
things  are  breaking  for  us  in  the  territory  south  of 
Portland,  and  believe  we  will  have  practically  all  of 
the  trade  in  that  territory. 

Exhibit  No.  118.  Clark  Moore  to  Hollister,  July 
14,  [498]  1916,  re  payments  to  be  made  by  Mc- 
Cracken,  the  report  from  McBeck  on  the  quality  of 
the  cement,  and  hopes  Wellman  will  continue  after 
Oregon  City  job,  anxious  to  hear  about  rate  propo- 
sition. 

Exhibit  No.  119.  Clark  Moore  to  Hollister,  May 
6,  1916,  want  to  get  work  for  Hinkle,  Teale  project, 
watch  closely.  Matter  of  handling  work  Grants 
Pass  very  satisfactory.     [499] 

Order  Settling  Bill  of  Exceptions. 

Whereupon  the  Court  having  considered  the  fore- 
going bill  of  exceptions  submitted  on  behalf  of  the 
defendants  R.  P.  Butchart  and  Clark  M.  Moore,  and 
being  fully  advised  in  regard  to  the  same,  and  being 
now  willing  to  preserve  the  record  that  its  rulings 
and  each  of  them  may  be  reviewed  for  error,  if 
any  there  be,  now  certifies  that  the  foregoing  bill  of 
exceptions  contains  all  of  the  evidence  offered  and 
admitted  upon  the  trial  of  said  cause  together  with 
the  rulings  of  the  Court  thereon  and  all  the  evi- 
dence offered  and  not  received  in  evidence  under 
the  rulings  of  the  Court  thereon  and  all  the  rulings 
of  the  Court  thereon,  and  all  of  the  instructions 
given  to  the  jury  upon  the  trial  of  said  cause 
and  also  all  of  the  instructions  requested  by 
the  defendant  and  contains  all  exceptions  taken  and 
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allowed  to  the  rulings  of  the  Court  upon  evidence 
offered  and  admitted  and  received  and  upon  evidence 
offered  and  excluded  by  the  Coiu't  and  also  all  ex- 
ceptions taken  and  allowed  to  the  instructions  given 
to  the  jury  and  all  exceptions  taken  and  allowed 
to  the  rulings  of  the  Court  refusing  to  give  instruc- 
tions requested  by  defendants  and  also  contains  all 
exhibits  offered  and  received  in  evidence  and  papers, 
writings  and  printed  and  written  matters  offered 
in  evidence  and  not  introduced  or  received  in  evi- 
dence under  the  rulings  of  the  Court  and  that  the 
said  bill  of  exceptions  conforms  to  the  facts.  It 
is  further  ordered  that  inasmuch  as  each  of  the  de- 
fendants requested  upon  the  trial  of  this  cause  that 
the  Court  instruct  the  jury  to  return  a  verdict  of 
Not  Guilty  and  such  request  was  denied  and  said 
rulings  duly  excepted  to,  the  bill  of  exceptions  shall 
contain  the  charge  of  the  Court  at  large  to  the  jury 
as  well  as  those  portions  thereof  excepted  to  and 
the  instructions  requested  and  denied.  The  tran- 
script of  the  testimony  at  said  trial  is  hereto  at- 
tached and  is  hereby  adopted  and  made  a  part 
[500]     of  this  bill  of  exceptions. 

Whereupon  this  bill  of  exceptions  is  now  here 
settled,  certified  and  signed  this  18th  day  of  July^ 
1921,  and  the  same  is  hereby  directed  to  be  filed. 

E.  S.  BEAN, 
District  Judge. 

'  0.  K.— HALL  S.  LUSK, 

Asst.  U.  S.  Attorney.     [501] 
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Service  of  the  within  bill  of  exceptions  and  re- 
ceipt of  a  copy  is  hereby  admitted  this  29th  day 
of  April,  1921. 

LESTER  W.  HUMPHREYS, 

United  States  Attorney. 
Lodged  in  Clerk's  office  April  29,  1921. 

G.  H.  MARSH. 

Filed  July  18,  1921.     G.  H.  Marsh,  Clerk.     [502] 


Plaintiff's  Exhibit  No.  20. 
DAY  LETTER. 
San  Francisco,  California,  July  11,  1914. 
C.  W.  Jones, 

Riverside  Portland  Cement  Co. 
Railway  Exchange  Building, 
Portland,  Oregon. 
Note  your  telegrams  of  ninth  and  tenth.  I  don't 
think  California  Mills  mean  to  give  any  discount  to 
dealers  from  the  present  price  out  of  town  dealers 
was  not  discussed  but  you  can  doubtless  find  out 
from  Pacific  Santa  Cruz  and  Standard  whether  they 
are  giving  a  discount  to  out  of  town  dealers.  What- 
ever they  do  we  will  do.  If  you  have  any  out  of 
town  dealers  that  you  consider  particularly  valuable 
protect  them  for  any  part  or  all  of  the  dealers  ten 
cents.  For  the  time  being  also  you  may  do  the  same 
with  Columbia  and  McCracken  but  try  to  satisfy 
them  with  as  much  less  than  ten  cents  if  possible 
under  the  circumstances. 

TYLER  HENSHAW. 
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Filed  December  24,  1920.     G.  H.  Marsh,  Clerk. 
[503] 


Plaintiff's  Exhibit  No.  31. 

San  Francisco,  California,  November  16,  1914. 
Mr.  C.  W.  Jones, 

Portland,  Oregon. 
Dear  Sir: 

We  have  practically  decided  to  drop  out  of  the 
Portland  market  as  it  has  not  proved  sufficiently  sat- 
isfactory, and  until  you  receive  further  notice  please 
do  not  quote  any  prices  or  sell  any  more  cement  ex- 
cept such  as  we  are  already  committed  for. 

Kindly  let  me  know  the  amount  of  cement  that 
we  have  on  hand  and  what  commitments  we  have 
outstanding,  as  we  will  have  to  make  provision  for 
them. 

After  receiving  the  above  information  you  will 
be  instructed  as  to  further  action  in  the  matter. 

Very  truly, 
WM.  O.  HENSHAW,  Pt. 

Filed  December  24,  1920.  G.  H.  Marsh,  Clerk. 
[504] 
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March  18,  1915. 
Dr.  A.  C.  Steckle, 

Battle  Groimd,  Washington. 
Dear  Sir: 

We  have  your  letter  of  the  17th,  ordering  II/2 
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barrels  of  cement,  and  regret  our  inability  to  make 
the  shipment,  owing  to  the  fact  that  we  have  with- 
drawn from  this  market. 

Rather  than  delay  the  shipment,  we  took  the  lib- 
erty of  referring  your  order  to  the  Henry  Cowell 
Lime  &  Cement  Co.,  and  they  will  make  delivery  via 
the  Steamer  lONE. 

Thanking  you  for  the  order,  and  trusting  our  ac- 
tion will  meet  with  your  approval,  we  remain, 

Yours  very  truly, 

RIVERSIDE  PORTLAND  CEMENT  CO., 

Agent. 

Piled  December  24, 1920.  G.  H.  Marsh,  Clerk.   [505] 


Plaintiff's  Exhibit  No.  39. 

Portland,  Oregon,  December  28,  1914. 
Mr.  P.  M.  Wylie, 

c/o  Aberdeen  Manufacturing  Co., 
Aberdeen,  Washington. 
My  dear  Mr.  Wylie: 

This  is  to  advise  you  that  after  the  first  of  the 
year  we  will  not  be  in  the  Washington  Market  with 
cement.  Nobody  regrets  this  more  than  the  writer 
as  he  has  made  many,  many  friends  among  several 
of  the  dealers  in  Washington  and  hates  to  lose  our 
identity  in  this  material. 

If,  however,  you  have  any  orders  on  hand  which 
you  would  want  to  send  into  us  before  January  1st, 
and  which  we  could  deliver  during  the  month  of 
January,  we  will  gladly  take  care  of  them,  but  we 
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€annot  take  any  orders  after  January  1st.  Of 
course  whatever  orders  you  might  have,  or  if  there 
is  anything  you  would  want  delivered  during  Janu- 
ary, and  the  order  arrived  here  before  the  1st,  we 
will  fill  it. 

The  writer  had  planned  to  make  a  trip  to  Aber-;- 
deen  this  week,  but  has  found  it  impossible  to  get 
away  owing  to  some  Oregon  deals  which  we  have 
pending  and  also  some  lime  deals  in  Washington. 

We  trust  you  will  not  forget  us  with  your  lime 
business  and  your  plaster  business.  If  it  is  possible 
within  the  next  couple  of  weeks  for  the  writer  to 
get  into  Aberdeen  and  pay  you  a  little  visit  he  will 
gladly  do  so. 

With  very  best  regards,  hoping  that  you  spent  a 
Merry  Christmas  and  wishing  you  a  very  Happy 
New  Year,  we  are. 

Very  truly  yours, 
HENRY  COWELL  LIME  &  CEMENT  CO., 
PORTLAND. 

By  GEO.  C.  MacDONALD, 
Manager. 

Filed  December  24,  1920.  G.  H.  Marsh,  Clerk.   [506] 


Plaintiff's  Exhibit  No.  40. 

February  2,  1915. 
Treasury  Department, 
Washington,  D.  C. 
We,  the  undersigned  dealers  in  building  materials 
of  this  city,  wish  to  report  to  you  the  predicament 
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we  find  ourselves  in  at  the  present  time  due  to  a 
combination  made  to  control  the  sale  of  all  cement 
here  and  also  in  the  adjoining  city  of  Hoquiam. 
This  combination  apparently  being  entered  into  by 
the  following  known  manufacturers  of  cement: 
The  Superior  Portland  Cement  Company,  The 
Washington  Portland  Cement  Company,  and  the 
Olympic  Portland  Cement  Company  of  this  state 
with  head  offices  in  Seattle;  The  Pacific  Portland 
Cement  Company  and  the  Henry  Cow  ell  Lime  and 
Cement  Company  of  California  with  offices  at  San 
Francisco  and  also  the  F.  G.  Poster  Company  of 
Hoquiam,  Washington,  the  latter  dealers  in  build- 
ing materials. 

Now  this  city  has  been  supplied  through  the  un- 
dersigned in  the  past  with  Washington  and  Cali- 
fornia manufactured  cements.  The  T.  B.  Darragh 
Company  selling  the  cement  of  the  Pacific  Portland 
Cement  Company,  The  Aberdeen  Manufacturing 
Company  selling  the  cement  of  the  Henry  Cowell 
Lime  &  Cement  Company,  and  the  W.  R.  Lebo 
Company  selling  the  cements  of  all  three  of  the 
mentioned  Washington  Companies. 

The  first  of  the  year  saw  the  following  changes 
here  due  to  this  combination.  Cement  was  raised 
30^  per  bbl.  to  the  consumer,  from  $1.90  to  $2.20 
net.  The  agency  held  by  the  Lebo  Company  of  the 
three  Washington  cements  was  [507]  taken  away 
from  them  and  given  to  the  F.  G.  Foster  Company 
who  then  opened  up  a  branch  business  here  with  a 
stock  of  building  materials.  The  Pacific  Portland 
Cement  Company  notified  the  Darragh  Company 
that  they  must  quote  cement  no  cheaper  than  $2.30 
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net,  or  10^  above  the  Foster  Company  price,  which, 
naturally  eliminated  the  Darragh  Company  from 
^securing  any  cement  business.  The  Henry  Cowell 
Lime  &  Cement  Company  wrote  the  Aberdeen 
Manufacturing  Company  that  they  had  withdrawn 
from  the  Washington  market  and  that  they  would 
ship  no  more  cement  to  Aberdeen.  Now  this  action 
was  taken  by  the  California  companies  the  first  of 
the  year  in  spite  of  the  fact  that  they  could  get 
business  at  a  30^  per  bbl.  advance  in  price  and  a 
50^  per  bbl.  advance  over  what  they  received  for 
cement  here  during  most  of  the  year  1914,  the 
price  then  being  $1.70  net.  Also,  these  same  Cali- 
fornia companies  are  to-day  shipping  cement  into 
Portland,  Oregon,  at  a  higher  freight  cost  from 
San  Francisco  than  the  freight  cost  is  to  Aberdeen 
and  receiving  for  this  cement  in  Portland  30^  per 
bbl.  less  than  they  can  get  for  it  in  Aberdeen,  under 
the  present  prevailing  market  price. 

This  combination  is  going  to  work  a  great  hard- 
ship upon  us  for  the  following  reasons:  We  deal 
in  all  kinds  of  building  materials,  and  as  most  or- 
ders in  a  city  the  size  of  Aberdeen  are  mixed  orders, 
consisting  of  cement,  lime,  brick,  etc.,  etc.,  a  buyer 
in  nearly  every  instance  wants  his  requirements 
from  one  place  and  as  cement  is  usually  the  chief 
item,  this  combination  is  going  to  stifle  competition 
and  give  the  Foster  Company  a  leverage  that  must 
soon  draw  the  bulk  of  the  building  material  busi- 
ness to  them,  to  the  demoralization  and  perhaps 
ruin  of  our  business.     [508] 

Now  this  combination  must  certainly  be  illegal, 
and  we  are  therefore  writing  you  and  requesting 
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that  your  Department  investigate  this  matter  and 
if  possible  get  relief  for  us. 

Yours  very  truly, 
ABERDEEN  MANUFACTURING  CO., 


Mgr. 


W.  R.  LEBO  &  COMPANY, 


Mgr. 


T.  B.  DARRAGH  COMPANY, 


Mgr. 
Filed  December  24,  1920.     G.  H.  Marsh,  Clerk. 


[509] 


Plaintiff's  Exhibit  No.  45. 


Vancouver,  Washington,  August  9,  1916. 
Superior  Portland  Cement  Co., 

Seattle,  Washington. 
Dear  Sirs: 

We  v^ired  you  for  a  car  of  cement  for  the  Camas 
job  but  ship  to  Vancouver  and  we  will  divert  it. 

The  contractor  made  arrangements  with  E.  &  L. 
at  Portland  to  test  it  and  they  said  that  they  now 
had  a  man  at  Concrete  to  attend  to  it. 

Pac.  Br.  Co. 

Saw  Mr.  Swigert  yesterday  and  he  said  that  he 
would  give  you  more  cement  business  when  he 
moved  across  to  this  side. 

The  enclosed  card  was  left  today  and  the  gent 
said  that  he  was  on  his  way  to  cover  the  territory 
as  far  as  Olympia. 
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Just    noticed    that    the    stationery    was    printed 
double  but  it  is  too  late  to  turn  back  now. 
Very  truly  yours, 

GUY  BENNETT. 
Kindly  say  when  can  ship  above  cement.     [510] 

PLAINTIFF'S  EXHIBIT  No.  45— Cont'd. 

August  11,  1916. 
Bennett  Hardware  Company, 
Vancouver,  Washington. 
Gentlemen : 

We  are  in  receipt  of  your  favor  of  the  9th  and 
note  that  the  Pacific  Bridge  Company  will  give  us 
the  cement  used  on  this  side  of  the  river.  We 
thank  you  for  this  information,  and  also  the  card 
of  Mr.  Hollisley,  representative  of  the  Oswego 
plant.  We  do  not  know  Mr.  Hollisley 's  object  in 
visiting  this  territory,  but  no  doubt  will  find  out 
later  on. 

The  car  of  150  barrels  left  the  factory  this  morn- 
ing.    Edwards  &  Lazelle  now  have  a  man  at  Con- 
crete who  has  taken  samples  on  this  car. 
Yours  very  truly, 
SUPERIOR  PORTLAND  CEMENT  COM- 
PANY, 

By  , 

Sales  Manager. 

Filed  December  24.  1920.  G.  H.  Marsh,  Clerk. 
[511] 
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Plaintiff's  Exhibit  No.  50. 

Tacoma,  Washington,  April  10,  1914. 
Mr.  F.  R.  Muhs, 

Care  Santa  Cruz  Portland  Cement  Company, 
Crocker    Building,    San    Ffancisco,    Cali- 
fornia. 
My  dear  Muhs, — 

I  wired  you  Wednesday  night  giving  prices 
on  which  bids  were  made  to  King  County  Commis- 
sioners. 

Since  then  I  understand  quotations  have  been 
made  at  $1.55  f.  o.  b.  Charleston,  which  you  prob- 
ably know  is  across  the  Bay  near  Bremerton;  de- 
livered price  of  $1.65  has  been  made  by  Galbraith, 
Bacon  to  2d  and  Madison  and  similar  price  by^ 
"Olympic"  to  a  job  a  little  farther  away  from  the 
dock.  On  these  two  the  cartage  could  not  be  less 
than  eight  cents,  so  that  you  can  figure  the 
dock  price. 

I  believe  the  California  mills  are  in  error  in  not 
putting  at  least  some  cement  into  the  Sound  mar- 
kets, for  when  the  present  scrap  Ijetween  '^  Wash- 
ington" and  "Olypmic"  is  over  and  they  again  de- 
cide to  put  prices  to  a  legitimate  figure,  the  Cali- 
fornia mills  will  not  be  considered,  as  both  the 
Washington  mills  will  say  that  this  is  their  own 
personal  fight;  that  California  had  nothing  to  do 
with  prices  except  to  quote  with  no  intention  of 
delivering;  that  you  have  never  done  anything  but 
''bluff"  in  this  market,  and  you  will  probably  be 
requested  to  keep  out  of  the  Oregon  market,  under 
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the  penalty  of  having  the  San  Fl'ancisco  market 
invaded. 

I  think  it  is  generally  their  impression,  judging 
by  your  past  performance,  that  you  are  more  or 
less  afraid  of  them.  Whether  they  can  disturb 
your  San  Francisco  market  or  not  cuts  no  figure, 
if  they  think  they  can.  They  have  already  made 
the  threat,  which  I  honestly  believe  they  [512] 
intend  to  make  good,  that  any  actual  delivery  and 
sale  made  by  California  cement  in  the  Seattle  mar- 
ket will  mean  an  immediate  shipment  of  Washing- 
ton cement  to  San  Francisco,  and  offer  of  same  at 
your  Seattle  price  in  the  San  Francisco  market, 
and  I  believe  they  are  fully  prepared  to  make  the 
experiment. 

If  this  is  true,  they  will  undoubtedly  invite  you 
to  stay  out  of  Oregon  under  the  same  penalty. 

You  may  consider  that  so  long  as  they  are  fight- 
ing up  here,  they  will  eventually  tire  themselves 
out  and  give  you  an  opportunity  to  offer  your  good 
offices  as  peacemaker,  but  I  assure  you  that  peace 
wdll  not  be  considered  except  on  a  basis  that  will 
give  at  least  a  certain  portion  of  the  Oregon  market 
to  the  Washington  mills.  The  three-year  contract 
w^ith  Mr.  Nickerson  is  almost  a  proof  of  my  state- 
ment. 

Of  course  if  you  are  willing  to  concede  Oregon 
as  you  conceded  or  were  driven  out  of  Washington, 
then  my  reasoninej  as  above  amounts  to  nothing. 
However,  if  you  wish  to  maintain  your  status  in 
Oregon,  you  will  have  to  become  a  party  to  the 
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scrap  here,  so  thai  In  the  final  windup,  you  also  can 
be  considered. 

Y*'Yy  truly  yours, 

W.  E.  HACKEN. 
WEH/C. 

Filed  December  24,  1920.     G.  H.  Marsh,  Clerk. 
[513] 


Plaintiff's  Exhibit  No.  51. 

Seattle,  Washington,  June  1,  1914. 
F.  T.  Crowe  &  Co., 

1005  A  St.,  Tacoma,  Washington. 
Attention  Mr.  Pierce : 
Gentlemen : 

With  reference  to  our  telephone  conversation 
this  afternoon,  we  have  ordered  shipped  for  the  use 
of  the  Northern  Pacific  Eailway  Co.  331  barrels, 
in  two  cars  containing  165  and  166,  respectively. 

The  last  car  of  231  shipped  on  the  other  order 
we  have  instructed  the  Factory  to  rearrange  the 
price  on,  charging  it  at  $1.50  f.  o.  b.  Tacoma,  in- 
stead of  $1.10  f.  o.  b.  Concrete. 

Referring  to  the  order  for  Gray  at  Payallup, 
and  the  one  for  the  Olympic  Hardware  at  Olympia, 
these  we  will  charge  to  you  at  $1.20  net,  f.  o.  b. 
Concrete,  instead  of  $1.10,  as  I  told  you  over  the 
'phone;     $1.10  is  a  railway  price. 

We  have  some  hopes  of  getting  price  matters 
straightened  out  in  the  next  few  days,  and  we  will 
get  down  then  to  some  sort  of  a  basis  so  that  we 
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will  have  some  idea  of  what  the  price  of  cement 
really  is. 

Yours  very  truly, 
SUPERIOR  PORTLAND  CEMENT  CO., 
A.  A.  SUTHERLAND, 
Sales  Manager. 

Filed  December  24,  1920.     G.  H.  Marsh,  Clerk. 
[514] 


Plaintiif 's  Exhibit  No.  52. 

Tacoma,  Washington,  July  2,  1914. 
Pred  R.  Muhs,  Esq., 

San  Francisco,  California. 
My  dear  Fred: 

I  found  yiour  wire  of  the  30th  on  my  desk  this 
morning  when  on  return  from  a  trip  to  Victoria 
in  connection  with  our  Pipe  contract  there,  and 
am  very  sorry  not  to  have  had  the  chance  to  get 
down  to  see  you,  as  there  were  a  lot  of  matters 
I  wanted  to  discuss  with  you.  Have  put  in  a  call 
on  phone  hoping  at  least  to  have  a  word  with  you. 

Cement  matters  here  are  progressing  slowly.  I 
think  both  Coats  and  Baillie  are  tired  and  would 
like  to  be  good  but  the  former  especially  is  sus- 
picious and  ready  to  start  all  over  again  if  any- 
thing happened  that  he  did  not  like,  also  in  Port- 
land he  has  a  man  who  will  use  any  excuse  to  stir 
things  up  as  an  open  market  with  a  chance  to 
make  little  cuts  are  just  what  he  needs.  The  same 
is  true  in  Seattle  where  G.  B.  &  Co.  are  jealous  of 
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anybody  else  getting  any  business,  and  when  tbey 
lose  insist  that  it  is  because  of  a  cut. 

Mr.  Crowe  will  be  going  south  within  a  few  days 
with  Mr.  Hirsh  of  the  N.  Y.  end  of  the  Pipe  busi- 
ness and  will  undoubtedly  see  you  in  the  City. 
WEH/  Yours  very  truly, 


Filed  December  24,  1920.     G.  H.  Marsh,  Clerk. 
[515] 


Plaintiff's  Exhibit  No.  55. 
Tacoma,   Washington,   July  23,   1914. 
Mr.  Fred  R.  Muhs, 

San  Francisco,   California, 
My  dear  Fred : 

I  have  your  night  letter  of  yesterday,  and  I  am 
absolutely  certain  that  your  fears  are  groundless* 
Acting  to  that  letter  of  what  I  understand  your 
instructions  to  be,  we  have  been  selling  cement 
for  day  to  day  delivery  at  $1.50  and  for  future 
contracts  on  work  secured  and  for  delivery  be- 
fore the  first  of  the  year  at  $1.70,  and  for  any^ 
thing  running  over  the  first  $1.90.  I  am  sending 
Portland  a  copy  of  this  letter  with  the  request 
that  if  the  above  statement  is  not  correct  in  every* 
particular  to  promptly  advise  me.  On  the  con- 
trary to  your  accusation  or  fears  while  we  are  act- 
ing as  above  I  understand  that  the  agent  for  the 
Standard  is  quoting  for  delivery  that  will  not  be 
required  for  thirty  days  a  price  of  $1.50  and  that 
Cowell    agency    is    offering    at    $1.50    to    a    man 
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who  has  no  job  at  present,  advising  that  if  cement 
is  not  taken  within  a  specified  time  that  his  note 
will  be  taken  and  carried,  so  that  all  the  way  up 
or  down  we  seem  to  be  the  goats. 

The  people  in  this  state  have  finally"  seen  some 
wisdom  and  I  think  that  matters  are  in  better 
shape  than  ever  before  in  the  history  of  the  busi- 
ness. Prices  in  Seattle,  Tacoma  and  Portland  are 
$1.90  FIRM,  and  if  they  will  adopt  a  little  policy 
as  I  outlined  to  them  the  other  day  feel  certain 
that  it  will  stick. 

Yours  as  always. 

Filed  December  24,  1920.  G.  H.  Marsh,  Clerk. 
[516] 


Plaintiff's  Exhibit  No.  56. 

Seattle,  August  27,  1914. 
F.  T.  Crowe  &  Co., 

1005  A  St.,  Tacoma,  Washington. 
Tacoma,  Washington. 

Attention  of  Mr.  Hacker: 
Oentlemen : 

Referring  to  our  telephone  conversation  of  this 
morning,  in  the  matter  of  bids  for  the  300  barrels 
required  by  the  State  Training  School  at  Chehalis, 
it  was  agreed  among  ourselves  that  this  order  should 
come  to  us.  We  are  consequently  putting  in  a 
bid  of  $1,851/^,  the  same  as  we  did  last  time,  the 
Washington,  $1,871/2,  and  Balfour,  Guthrie  $1.90. 
We  would  prefer  that  you  do  not  bid  on  this  at  all. 
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but  if  you  do,  kindly  bid  slightly  above  us,   and 
oblige. 

Yours  very  truly, 
SUPERIOR  PORTLAND  CEMENT  CO., 
A.  A.  SUTHERLAND, 
Sales  Manager. 

Filed  December  24,  1920.     O.  H.  Marsh,  Clerk, 
[517] 


Plaintiff's  Exhibit  No.  57. 

Seattle,  January  12,  1915. 
P.  T.  Crowe  &  Co., 

1005  A  St.,  Tacoma,  Washington. 
Gentlemen : 

It  is  our  wish  and  decision  that  you  confine  your 
sales  of  SUPERIOR  PORTLAND  CEMENT  to  the 
city  of  Tacoma,  as  it  is  our  intention  to  appoint 
agents  in  Centralia,  Chehalis,  Olympia,  Sumner, 
Puyallup,  and  all  outside  points  formerly  covered 
by  your  office.  Both  other  factories  are  adopting 
the  same  f olicy. 

Yours  very  truly, 
SUPERIOR  PORTLAND  CEMENT  CO., 

A.  A.  SUTHERLAND, 
'  Sales  Manager, 

Seattle,  December  31,  1914. 
/F.  T.  Crowe  &  Co., 
Globe  Building, 
Seattle. 
Gentlemen : 
I    Please  be  advised  that  effective  to-morrow,  Janu- 
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ary  1,  1915,  the  price  of  cement  to  dealers  will  be 
$1.90  net.  No  commissions  allowed  from  this  price. 
We  also  reserve  the  right  to  sell  direct  in  carload 
lots. 

Yours  very  truly, 
SUPERIOR  PORTLAND  CEMENT  CO., 

A.  A.  SUTHERLAND, 
Sales  Manager. 
AAS*T.     [518] 

PLAINTIFF'S  EXHIBIT  No.  57— Cont'd. 
Seattle,  Washington,  December  31,  1914. 
Messrs.  F.  T.  Crowe  &  Co., 

Seattle,  Washington. 
Dear  Sirs: 

Please  note  that  on  and  after  this  date  our  prices 
to  you  on  ''Olytnpic"  cement  will  be  $1.90  per 
barrel  net  f.  o.  b.  Seattle  in  carloads,  without 
any  commission  allowance;  sacks  extra,  as  usual, 
and  terms  of  payment  as  formerly. 

Yours  faithfully, 
BALFOUR,  GUTHRIE  &  CO., 

Agents. 
W.  C.  CAMERON. 

Seattle,  Washington,  January  4,  1915. 
Messrs.  F.  T.  Crowe  &  Co., 

Seattle,  Washington. 
Dear  Sirs: 

'  We  have  yours  of  2d  inst.,  and  the  program  as 
you  outline  is  exactly  the  one  we  propose  to  fol- 
low, i.  e.,  we  reserve  the  right  to  sell  in  carloads 
only  at  $1.90  net  to  any  consumer  who  will  buy  this 
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quantity,  and  the  less  than  carload  business  will 
therefore  be  left  to  dealers  like  yourselves  to  take, 
care  of. 

Yours  very  truly, 
BALFOUR,  GUTHRIE  &  CO., 

Agents. 
W.  C.  CAMERON.     [519] 

PLAINTIFF'S  EXHIBIT  No.  57— Cont'd. 
Seattle,  Washington,  January  2,  1915. 
Messrs.  Olympic  Portland  Cement  Co., 
Seattle,  Washington. 

Attention  Mr.  Cameron. 
Gentlemen : 

We  have  your  favor  of  the  31st  inst.  and  it  seems 
to  us  that  an  explanation  is  due  us,  other  than  this 
bare  notice  of  $1.90  net  price.  We  would  like  to 
know  what  your  action  is  going  to  be  in  relation 
to  selling  contractors  direct,  at  the  same  price,  and 
if  you  propose  to  go  right  after  contractors.  In 
case  you  go  after  contractors  and  sell  them  direct^ 
we  think  it  is  only  right  for  dealers,  both  large  and 
smaU,  that  the  cement  companies  should  only  sell 
contractors  full  carloads  right  on  the  track,  direct 
shipment  from  the  mill  and  that  any  and  all,  less 
than  carload  business,  and  also  the  shipments  out 
of  warehouse  should  be  taken  care  of  by  the  dealers. 
Very  truly  yours, 

F.  T.  CROWE  &  CO. 
FTC.S. 
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Seattle,  Washington,  February  23,  1915. 
'¥.  T.  Crowe  &  Co., 
Globe  Building, 
Seattle. 
Oentlemen : 

Please  be  advised  that  all  sales  of  cement  during 
any  calendar  month  are  due  and  payable  on  the 
tenth  day  of  the  following  month.  There  are  no  ex- 
ceptions to  this  [520]  rule  to  anybody,  and  no 
Plaintiff's  Exhibit  No.  57. 

favors  shown,  with  the  exception  of  sales  made  di- 
rect by  the  manufacturers  to  such  as  the  Port  Com- 
mission, or  any  other  municipal  corporation,  where 
the  bid  distinctly  calls  for  payment  on  certain 
dates. 

Please  bear  this  in  mind,  as  it  is  our  intention  to 
absolutely  live  up  to  it. 

Yours  very  truly, 
SUPERIOR  PORTLAND  CEMENT  CO., 

A.  A.  SUTHERLAND, 

Treasurer. 
Filed  December  24,  1920.    G.  H.  Marsh,  Clerk. 
[521] 


Plaintiff's  Exhibit  No.  59. 

October  5th,  1914. 
Balfour,  Guthrie  &  Co., 

Portland,  Oregon. 
Gentlemen : 

We  hand  you  herewith  letter  from  Mr.  W.   C. 
Hall,  at  Eugene,  and  copy  of  our  reply  to  him.    We 
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leave  it  entirely  in  your  hands  as  to  whether  or 
not  to  put  Superior  Portland  Cement  in  there  or 
not.  My  understanding  of  the  arrangement  with 
the  California  companies  in  Oregon  is  that  the 
Washington  companies,  after  the  first  of  the  year, 
should  stay  north  of  Salem.  I  wish  you  would  let 
me  know  if  my,  understanding  of  this  is  right. 
Yours  very  truly, 
SUPERIOR  PORTLAND  CEMENT  CO., 


Sales  Manager. 
2  enc. 

AAS*T. 

Piled  December  24,  1920.     G.  H.  Marsh,  Clerk. 
[522] 


Plaintiif 's  Exhibit  No.  61. 

June  11,  1914. 
Mr.  C.  W.  Gamble,  General  Manager, 
St.  Paul  &  Tacoma  Lumber  Co., 
North  Yakima,  Washington. 
Dear  Sir: 

Confirming  our  telephone  conversation  of  this 
\  afternoon,  I  am  willing  to  take  a  car  or  two  at 
$1.85  net  to  us,  f.  o.  b.  cars  North  Yakima.  If  any 
large  order  comes  up  for  immediate  use,  you  might 
take  it  up  with  us,  and  see  what  we  will  be  willing  to 
do. 

At  the  present  time  we  have  advanced  prices  here 
20^,  and  expect  to  get  an  organization  completed 
;in  the  near  future,  and  boost  it  a  little  more.    After 
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this  is  done,  we  may  try  to  induce  the  Spokane 
plants  to  get  together,  but  it  looks  like  a  hopeless 
thing  over  there. 

Yours  very  truly, 
SUPERIOR  PORTLAND  CEMENT  CO., 


Sales  Manager. 

•    Filed  December  24",  1920.     G.  H.  Marsh,  Clerk. 
[523] 


Plaintiff's  Exhibit  No.  62. 

Seattle,  August  21,  1914'. 
F.  G.  Foster  Co., 

Hoquiam,  Washington. 
Gentlemen : 

Please  be  advised  that  under  mutual  agreement 
between  ourselves  and  the  Washington  Portland 
Cement  Co.,  you  are  to  represent  Superior  Portland 
Cement  in  the  town  of  Hoquaim. 

The  writer  some  little  time  ago  sent  a  car  in  to 
Willis  R.  Lebo  &  Co.,  before  the  understanding  was 
reached.  We  are,  however,  cancelling  this  arrange- 
ment, and  enclose  herewith  copy  of  letter  written 
to-day  to  Willis  R.  Lebo  &  Co. 
'  We  would  be  glad  to  receive  instructions  to  send 
in  a  car  of  SUPERIOR  at  an  early  date. 

We  are  sending  you  under  separate  cover  by  par- 
cel post  a  few  of  our  memorandum  books. 
Yours  very  truly, 
SUPERIOR  PORTLAND  CEMENT  CO., 
A.  A.  SUTHERLAND, 
^  Sales  Manager. 

1  enc.    ASS  *  T. 
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Seattle,  Washington,  August  21, 1914. 
Willis  R.  Lebo  &  Co., 

Hoquiam,  Washington. 
Gentlemen : 

Owing  to  developments  in  Hoquiam,  we  find 
it  necessary  to  place  the  sale  of  our  cement  in  the 
hands  of  the  F.  Gl.  Foster  Co.,  of  your  city.  Your 
contract,  as  you  know,  only  covers  the  City  of 
Aberdeen. 

Yours  very  truly, 
SUPERIOR  PORTLAND  CEMENT  CO., 


Sales  Manager. 

Filed  December  24,  1920.     G.  H.  Marsh,  Clerk. 
[524] 
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TELEGRAM. 

Seattle,  January  4,  1915. 
George  T.  Cameron, 
Crocker  Building, 

San  Francisco,  California. 
Quote  Blue  Cross  cement    Will  take  shipments 
immediately    if    price    satisfactory      Coates    has 
ditched  us. 

GALBRAITH,  BACON  &  CO. 

€HB/S  10:02 

San  Francisco,  California,  January  4,  1915. 
Galbraith,  Bacon  &  Co., 
Seattle,  Washington. 
Our   absence   from   Seattle  market  for   several 
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years  has  put  us  out  of  touch  with  conditions  there. 
Mr.  Muhs  or  myself  will  be  in  Portland  within 
two  weeks  and  will  take  up  this  matter  with  you 
at  that  time    Will  do  nothing  until  we  see  you. 

6:27  PM.  GEO.  T.  CAMERON. 

January  6,  1915. 
Mr.  George  T.  Cameron, 
Crocker  Building, 

San  Francisco,  California. 
Dear  Sir: 

We  acknowledge  receipt  of  your  message  of  the 
4th,  which  reached  us  yesterday  morning,  from 
which  we  note  that  either  Mr.  Muhs  or  myself  will 
be  in  Portland  within  two  weeks.  We  should 
like  very  much  to  take  up  the  cement  question 
with  you  at  that  time  or  before.  The  facts  are 
as  stated  in  our  message  and  we  are  open  to  make 
some  arrangement  for  continuing  in  the  cement 
business. 

Your   message   states   that   you   will   do     [525] 

PLAINTIFF'S  EXHIBIT  No.  68.— Cont'd, 
nothing  until  you  see  us  so  we  should  like  very 
much  to  go  into  the  subject  with  you  thoroughly 
at  the  first  convenient  opportunity. 
Yours  truly, 
GALBRAITH,  BACON  &  CO., 
CHB/S.  Per  C.  H.  BACON. 
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San  Francisco,  California,  January  12,  1915. 
Messrs.  Galbraith,  Bacon  &  Co., 
Foot  of  Madison  Street, 
Seattle,  Washington. 
Gentlemen : 

Eeplying  to  your  favor  of  January  6tli,  I  find 
that  I  will  not  be  able  to  be  in  Portland  on  that 
date  and  I  have  asked  Mr.  Muhs  if  he  can  arrange 
to  do  so,  to  see  you  or  communicate  with  you  with 
reference  to  our  marketing  cement  in  Seattle. 

We  have  opened  our  own  offices  for  direct  selling 
in  Oregon  and  we  will  handle  our  Washington 
business  from  that  office.  It  will  not  be  possible, 
under  these  circumstances,  for  you  to  handle  our 
cement  in  Seattle  under  our  present  arrangement 
for  selling  our  product. 

Yours  very  truly, 

GEO.    T.    CAMERON.     [526] 
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DAY  LETTER. 
Seattle,  Washington,  March  6,  1915. 
Geo.  T.  Cameron, 

San  Francisco,  California. 
Can  sell  Port  Commission  for  your  account 
twenty  thousand  barrels  Blue  Cross  deliveries  over 
next  six  months  two  dollars  per  barrel  you  pay 
wharfage  handling  and  storage  twenty  five  cents 
per  barrel  and  freight  on  return  bags  Would  net 
you  one  seventy  five  ships  slings   Seattle    Please 
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keep  confidential     Simply  decline  if  not  interested 
but  dont  spill  the  beans. 

GALBRAITH,  BACON  &  CO. 
TELEGRAM. 
San  Francisco,  California,  March  8,  1918. 
Oalbraith,  Bacon  &  Co., 
Foot  of  Madison  Street, 
Seattle,  Washington. 
Offer  declined.    Many  thanks. 

GEO.  T.  CAMERON. 

Filed  December  24,  1920.     G.  H.  Marsh,  Clerk. 
[527] 
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San  Francisco,  California,  February  21,  1916. 
Attention  Mr.  Bacon. 
Galbraith,  Bacon  &  Co., 

Seattle,  Washington. 
Gentlemen : 

Yours  of  the  15th  arrived  on  the  18th  during 
the  writer's  absence  at  the  Mill. 

We  will  not  be  able  to  accept  your  order  for 
2000  barrels  of  Mount  Diablo  Cement  on  the  con- 
ditions stated  on  the  face  of  your  order. 

On  January  22d  we  wired  you  as  follows: 
''Effective  this  morning  make  price  Mount  Diablo 
Cement  Two  Dollars  Forty  Five  cents  per  barrel 
dock  Seattle  including  bags.  Allow  seven  one  half 
cents  for  each  bag  returned  good  order." 

At  this  price  can  make  shipment  as  soon  as 
siteamship   space   can  be   secured.    Kindly   advise. 
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At  this  time  it  will  not  be  possible  for  us  to 
make  you  the  quotation  asked  for  on  the  proposed 
business  of  the  Port  Commission. 
Yours   very   truly, 
WHG-W.  W.  H.  GEORGE, 

cc-AEK.  Secretary. 

GCM. 

FHed  December  24,  1920.     G.  H.  Marsh,  Clerk. 
[528] 
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TELEGRAM. 

Seattle,  June  6,  1916. 
Oregon  Portland  Cement  Co., 
1104  Wilcox  Building, 
Portland,  Oregon. 
Oan    you    supply   us    with    cement   now    If    so 
quote   price   five   thousand   barrels     Shipments   to 
start  at  once  at  rate  of  say  three  cars  per  week. 
Wire  answer. 

GALBRAITH,  BACON  &  CO. 
CHB/S  2:05 

TELEGRAM. 

Portland,  Ore.  June  6,  1916. 
Galbraith  Bacon  &  Co., 
Seattle. 
Quote  you  Oregon  Portland  Cement  two  dollars 
sixty  eight  cents  barrel  including  sacks  fob  Seattle 
in  carloads.    Dealers  discount  ten  cents  barrel. 
OREGON  PORTLAND  CEMENT  CO. 

Filed  December  24,  1920.     G.  H.  Marsh,  Clerk. 
[529] 
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Plaintiff's  Exhibit  No.  73. 

June  7,  1916. 
Oregon  Portland  Cement  Co., 

Portland,  Oregon. 
Gentlemen : 

We  acknowledge  receipt  of  your  telegram  today 
quoting  cement  at  $2.68  including  sacks  fob  cars 
Seattle.  This  price  is  too  high  for  us  as  we  are 
doing  better  from  the  local  dealers.  If  there  is 
any  change  in  the  near  future  which  will  enable 
you  to  lower  the  price,  we  will  be  glad  if  you 
will  keep  us  in  mind  and  let  us  hear  from  you. 

Thanking  you  for  your  prompt  reply  to  our 
inquiry,  we  are, 

Yours  truly, 
OALBRAITH,  BACON  &  CO., 

Per . 

CHB/S. 

Filed  December  24,  1920.  O.  H.  Marsh,  Clerk. 
[530] 
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April  18,  1916. 
Dear  Will: 

Was  mighty  sorry  on  my  visit  to  San  Francisco 
last  week  not  to  have  had  time  to  have  a  few 
minutes  talk  with  you,  not  only  to  speak  about  the 
Association,  but  to  thank  you  personally  for  the 
wonderful  party  you  gave  us  in  San  Francisco 
when  I  was  there  about  two  months  ago. 
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Regarding  the  Association  matters,  I  think  your 
objection  to  any  contribution  in  excess  of  1/4^  per 
barrel  was  the  same  as  my  own,  viz., — that  too 
much  of  the  %^  voted  at  the  Association  meeting  in 
New  York  last  December  was  to  be  divided  to 
national  advertising  and  to  other  uses  that  were 
of  very  doubtful  value  in  our  particular  section 
of  the  country.  I  sincerely  hope  that  you  will  be 
in  accord  with  what  all  of  those  present  at  the 
meeting  with  Mr.  Beck  in  San  Francisco  last 
week  agreed  to  do.  So  far  as  the  Northwest  is 
concerned,  I  am  positive  that  the  spending  of  80% 
of  the  %^  per  barrel  contribution  will  be  a  very 
good  investment,  and  will  enable  us  to  reduce  a  good 
share  of  the  direct  expense  we  have  been  put  to  in 
each  individual  company  attempting  its  promotion 
work. 

I  don't  know  whether  you  formed  as  favorable 
an  impression  of  Mr.  Beck  as  I  did,  but  he  certainly 
strikes  me  as  being  the  right  man  in  the  right 
place,  and  I  hope  that  you  will  join  the  rest  of 
us  in  lending  him  your  heartiest  co-operation. 

With  kindest  regards,  and  hoping  that  I  may 
see  you  again  in  a  short  time,  I  am. 
Yours  truly, 

Mr.  W.  H.  George, 

2  Market  Street,  San  Francisco,  Cal.      [531] 
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HENRY  GOWELL  LIME  AND   CEMENT   CO. 
2  Market  Street,   San  Francisco,   Cal. 

Apr.  24,  1916. 
Attention  Mr.   J.   C.   Eden. 
Superior  Portland  Cement  Co., 

Seattle,  Washington. 
My  dear  Jack: 

Replying  to  yours  of  April  18tli,  beg  to  advise 

that  on  April  20th  I  wired  Mr.  Beck  as  follows: 

''We  will  stay  with  the  Association  under 

new  plan  until  October  1st,  the  date  when  the 

year  that  we  joined  for  is  up. 

Will  then  consider  the  matter  again.    Am 

afraid  local  competitors  will  not  stop  private 

promotion. ' ' 

At  first  I  was  not  sure  about  Beck,  but  the  more 

I  saw  him  the  more  I  like  him  and  am  willing  to  play 

the  string  out  for  the  term  of  our  enlistment  of  one 

year,  from  October  1,  1915,  to  October  1,  1916. 

Altogether  I  am  free  to  confess  that  I  am  not 
quite  sure  as  to  the  advisability  of  all  this.  I 
feel  as  tho  a  company  like  our  own  could  probably 
to  better  advantage  as  far  as  its  own  interests  were 
concerned,  do  its  own  promotion  work,  but  I  do 
realize  that  this  looks  like  a  selfish  position,  because 
if  the  others  were  all  in  the  Association,  promoting 
the  Association  work,  we  of  course  get  some  measure 
of  benefit.  This,  at  this  time,  is  the  real  reason 
that  keeps  our  company  in  the  Association,  with 
.the  further  hope  that  during  the  balance  of  the 
time  that  we  are  in,  that  things  will  develop  so 


598       E.  P.  Butchart  and  Clark  M.  Moore 

that  all  hands  will  see  the  advisability  of  a  Coast 
Association,  as  I  thoroughly  believe  in  this. 

I  hope  before  long  to  have  an  opportunity  to  dis- 
cuss all  of  this  personally  with  you. 
Yours  very  truly, 
WHG-w.  W.  H.  GEOKGE, 

Secretary. 

Piled  Dec.  24,  1920.    G.  H.  Marsh,  Clerk.     [532] 
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WESTERN  UNION  NIGHT  LETTER. 

San  Francisco,  California,  Mch.  8,  1915. 
Mr.  J.  C.  Eden, 

Superior  Portland  Cement  Co.  Hoge  Bldg. 
Seattle,  Washington. 
Understand  Spokane  mills  have  applied  for  thir- 
teen and  half  cent  rate  in  Portland  territory  and  at 
present  are  trying  to  round  up  bunch  of  contractors 
controlling  considerable  quantity  of  cement  and 
arrange  a  deal  with  them  Can  you  get  any  informa- 
tion regarding  possibility  of  their  securing  rate 
from  railroad  people  Please  advise  fully  by  wire 
can  we  do  anything  in  matter. 

F.  R.  MUHS. 
TELEGRAM. 

3/9/15. 
F.  R.  Muhs, 

Crocker  Building, 

San  Francisco,  California. 
Eden  and  Coats  in  Portland  since  Sunday  night 
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Had  Oregon  Washington  fixed  when  North  Bank 
butted  in  declaring  thirteen  and  half  cent  rate 
Working  on  them  today  Great  Northern  officials 
here  protesting  strongly  against  North  Bank  re- 
duction Expect  to  hold  old  rate  in  force. 
Paid  charge 

SUPEEIOR  PORTLAND  CEMENT  CO. 
TELEGRAM. 

St.  Paul,  Minn.  March  9,  1915. 
John  C.  Eden, 

Care  Benson  Hotel, 
Portland,  Oregon. 
Yours   eighth  have   just   wired   Skinner   strong 
protest  against  publication  reduced  rate  on  cement 
Spokane  to  Portland. 

W.  P.  KENNEY 

8:40  AM 

TELEGRAM. 
San  Francisco,  Cal.  Mar.  12,  1915. 
Mr.  J.  C.  Eden, 

Superior  Portland  Cement  Co. 
Hoge  Bldg.,  Seattle,  Wash. 
Please    wire    night    letter    latest    developments 
Spokane  to  Portland  rate. 

FRED  R.  MUHS.     [533] 

PLAINTIFF'S  EXHIBIT  No.  75.— Cont'd. 
TELEGRAM. 
F.  R.  Muhs,  3/13/15. 

Crocker  Building, 

San  Francisco,  California. 
Final  decision  Spokane  Portland  rate  held  up  for 
ten  days  from  eleventh    Meantime  Coats  is  going 
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to  St  Paul  and  I  will  probably  leave  on  Shasta  in 
morning  for   conference  with  Louis   Hill   at   Del 
Monte  calling  on  you  Tuesday  morning. 
Paid.  JNO.  C.  EDEN. 

TELEGRAM. 

3/13/15. 
A  F  Coats, 

St.  Paul  Hotel, 

St.  Paul,  Minn. 
Have  had  Calkins  wire  Kinney  and  Woodworth 
good  strong  telegram  If  you  see  telegram  dont 
be  alarmed  because  it  is  in  our  interest  Am  leav- 
ing for  Del  Monte  in  the  morning  to  see  Hill  Wire 
me  care  St.  Francis  Hotel  what  you  accomplish 
there  Engstrom  wiring  Whitson  about  balance 
Sears  Roebuck  Contract  He  doesnt  want  to  take 
any  action  without  authority  Wish  you  would 
iell  Whitson  to  draw  from  us. 

JNO.  C.  EDEN. 

DAY  LETTER. 

Chicago,  111.  3/13/1915. 
Collect. 
John  C.  Eden, 

Seattle,  Washington. 
Proposition  did  not  come  from  our  side    Think 
it   is   mistake     Dont   understand   any   action   yet 
taken  and  may  not  be     Suggest  you  see  Skinner. 

J.  G.  WOODWORTH. 
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TELEGRAM. 

3/13/1915. 
J.  C.  Eden, 

St.  Francis  Hotel, 

San  Francisco,  California. 
Kenny  working  fine  and  thinks  he  can  put  it 
over    Skinner   sore   but   we    can   best   him   to   it 
Leaving     for     home     tomorrow     arriving     [534] 

PLAINTIFF'S  EXHIBIT  No.  75.— Cont'd. 
Saturday  night    Think  we  had  better  meet  Sundays 
morning  in  my  office    If  you  want  to  wire  me  oil 
Great  Northern  train. 

A.  F.  COATS. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL 
RAILWAY  CO. 

Traffic  Manager. 
Seattle,  Washington,  March  17,  1915, 

File  A-1907L 
Mr.  J.  C.  Eden,  President 

Superior  Portland  Cement  Co., 
Seattle,  Washington. 
My  Dear  Mr.  Eden : 

I  have  very  favorable  replies  from  both  Mr. 
Woodworth  and  Mr.  Kenney  in  regard  to  the 
cement  rate.  They  are  going  to  very  vigorously 
protest  against  any  reduction  in  the  Irwin-Port- 
land  rate. 

Yours  very  truly, 

R.  M.  CALKINS, 
Traffic  Manager. 
RMC-S. 
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TELEGRAM. 

San  Francisco,  Cal.  March  18,  1915. 
Collect. 
A.  A.  Sutherland, 
Hoge  Building, 

Seattle,  Washington. 
Hill   has   sent   strong   wires   to    Oilman   Wood- 
worth  and  Kinney  and  am  quite  sure  we  will  beat 
them  out    Will  leave  here   either  tonight  or  to- 
morrow morning    Please  tell  Mrs.  Eden. 

J.  C.  EDEN. 

DAY  LETTER. 

a/22/15. 
Alex  Baillie, 

Del  Monte  Hotel, 

Del  Monte,  California. 
Please  see  Louis  Hill  immediately  Telegram 
from  Kinney  indicates  rate  will  be  published  im- 
mediately Unless  we  can  satisfy  Irvin  impossible 
to  do  anything  in  way  of  satisfying  him  except 
to    permit     [535]     shipment    of    cement    and    de- 
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liveries  will  extend  over  at  least  year  It  is  un- 
necessary to  tell  you  what  effect  of  this  will  be  on 
market  Wired  Hill  yesterday  requesting  that  he 
Issue  positive  instructions  and  hope  that  you  can 
persuade  him  to  do  this  Please  answer  quickly  as 
possible. 

Paid-Charge.  JNO.  C.  EDEN. 
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TELEGEAM. 

March  28,  1915. 
John  C.  Eden, 

Seattle,  Washington. 
Am  going  north  Shasta  tomorrow  and  would 
stay  over  as  you  suggest  but  am  satisfied  Louis 
Hill  will  not  consent  to  permit  Skinner  publish 
rate  I  stated  case  very  strongly  to  him  before 
leaving  Del  Monte  and  I  will  send  Kinney  strong 
protest  by  wire  tomorrow  St.  Francis. 

BAILLIE. 

TELEGRAM. 

4  1  15. 
W.  P.  Kinney, 

St.  Francis  Hotel, 

San  Francisco,  California. 
Please  wire  if  anything  definite  has  been  decided 
on. 

JNO.  C.  EDEN. 
Paid-Charge. 

April  26,  1915. 
Personal. 
My  Dear  Jim: 

You  may  perhaps  recall  that  about  two  years  and 
a  half  ago  a  conference  was  held  between  the  ce- 
ment companies  of  Washington  and  the  representa- 
tives of  the  railroads  to  agree  upon  a  rate  adjust- 
ment as  between  the  Coast  mills  and  those  of  the 
interior.  At  that  conference  an  adjustment  was 
reached,  and  it  was  understood  that  no  changes 
were  to  be  made  without  another  conference. 
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Notwithstanding  this,  the  North  Bank  Eailroad 
[536]     recently  agreed  to  publish  a  131/2^  ^^te  from 

PLAINTIFF'S  EXHIBIT  No.  75— Cont'd. 
Spokane  to  Portland,  and  still  more  recently  your 
people  have  issued  supplements  to  tariffs  2168-B 
and  1803-B,  reducing  the  rates  from  Metaline  and 
Irvine  to  points  between  Tacoma  and  Portland,  and 
I  understand  will  publish  another  supplement  mak- 
ing reductions  in  rates  to  all  the  Grays  Harbor 
territory. 

Generally  speaking,  I  think  that  the  rates  on  a 
commodity  of  this  kind  should  not  be  disturbed 
without  giving  all  interests  a  chance  to  be  heard. 
The  only  thing  that  the  publication  of  the  rates 
that  your  Company  have  just  published  will  be  to 
force  the  Coast  mills  to  reduce  the  price  in  the 
territory  affected  by  the  reductions,  and  I  don't  be- 
lieve that  you  would  care  to  have  your  Company 
put  in  the  position  of  being  a  price  regulator  of 
cement  or  any  other  commodity  at  stations  along 
your  line. 

I  might  say  the  only  business  that  has  developed 
since  the  issuance  of  the  tariffs  above  mentioned 
has  been  2,000  barrels  at  Chehalis,  on  which  the 
price  was  cut  by  the  Metaline  plant  14^  a  barrel. 
The  business  won't  move  from  Metaline  because  the 
price  was  of  course  met  by  one  of  the  Coast  Mills. 
I  might  say  for  your  information,  too,  that  of  the 
five  members  composing  the  pool  which  purchased 
61,000  barrels  of  cement  from  the  International  Co. 
of  Spokane,  three  of  them  are  already  drawing  their 
supply  from  their   former  connections,   and   have 
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utterly  ignored  their  agreement  with  the  Pacific 
Bridge  Co.,  and  Mr.  Skinner  that  they  would  not 
purchase  their  cement  from  any  other  manufac- 
turer except  the  International,  or  some  mill  to 
whom  they  might  assign  their  contracts,  no  matter 
what  price  was  made.  I  haven't  any  doubt  but 
what  if  a  figure  was     [537]     named  by  any  of  the 
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north  coast  mills  or  the  California  plants,  that  the 
other  two  would  ignore  their  agreement. 

I  predicted  to  Mr.  Skinner  and  to  Mr.  Gilman 
that  no  matter  how  strong  an  agreement  they  might 
have  with  the  pool,  the  lower  price  made  by  the 
Coast  mills  would  take  the  business,  and  this  is 
exactly  what  happened,  so  that  you  are  merely  in  the 
position  of  taking  it  out  of  our  hide,  and  giving  it 
to  the  consumer,  without  creating  any  traffic  for 
your  railroad. 

Yours  truly, 


President. 
JCE*T. 
Mr.  John  C.  Eden,  President, 

C/o  Northern  Pacific  E  ail  way  Co., 
St.  Paul,  Minn. 
Personal.  ' 

St.  Paul,  Minn.,  May  7,  1915. 
Mr.  John  C.  Eden,  President. 

Superior  Portland  Cement  Co., 

804  Hoge  Building,  Seattle,  Washington. 
Dear  Jack: 

I  returned  from  New  York  this  morning  and  find 
your  letter  dated  April  26. 
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I  fully  agree  in  all  you  say  about  tlie  necessity  of 
a  good  understanding  between  the  carriers  and  com- 
plete  observance  of  the  ''Golden  Rule"  in  connec- 
tion with  the  handling  of  cement  rates ;  nor  has  the 
Northern  Pacific  done  or  suggested  anything  con- 
trary to  the  policy  which  prompted  the  conference 
at  Spokane  and  which  has  governed  our  subsequent 
actions. 

I  have  heard  a  lot  about  the  Spokane-Portland.' 
I  ate  but  I  don't  think  you  ought  to  speak  of  it 
as     a     North     Bank      [538]      proposition,    when, 

PLAINTIFF'S  EXHIBIT  No.  75— Cont'd, 
as  you  know,  the  rate  was  originally  sug- 
gested by  the  0.  W.  B.  &  N.  Co.  when  they 
were  obligated  just  as  much  as  anybody,  to  preserve 
the  adjustment  which  all  lines  had  voluntarily  and 
individually  agreed  to  make.  I  was  sorry  Skinner 
did  not  communicate  with  St.  Paul  before  he  got 
Into  the  game  but  have  never  felt  like  criticising 
his  action  because  it  was  within  his  authority  and 
he  might  have  been  criticised  had  he  failed  to  act. 

So  far  as  the  rates  to  our  Tacoma  Division  points 
are  concerned,  we  have  made  no  changes  which  were 
not  forced  upon  us  by  C.  M.  &  St.  P.;  you  may 
say  that  it  was  unnecessary  for  us  to  meet  their 
rates  at  Centralia  and  Chehalis,  thus  involving  in- 
termediate points  via  Tacoma,  also  via  the  alternate 
route  in  connection  with  S.  P.  &  S.,  and  I  will  agree 
with  you  that  we  will  do  no  business  under  these 
tariffs  but  our  failure  to  make  such  equalization 
would  be  severely  punished,  and  if  you  don't  know 
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how  that  game  is  played  I  will  explain  it  to  you 
when  I  meet  you  in  Seattle  week  after  next. 

It  might  be  a  good  plan  to  have  another  meeting 
to  discuss  cement  rates,  although  it  will  probably 
do  just  about  as  much  good  if  you  and  a  few 
others  will  spread  the  gospel  a  little  among  the 
railroadmen  reminding  them  of  the  things  which 
are  sure  to  happen  as  the  result  of  carelessness  in 
these  matters. 

We  do  not  make  as  many  breaks  as  we  did  in 
former  days,  but  there  are  enough  of  them  to  make 
a  man  feel  at  times  that  there  are  some  things  which 
might  be  said  in  favor  of  government  ownership 
and  operation  of  railroads. 

I  hope  you  are  well  and  happy.     At  this  moment 
I  am  neither  w^ell  or  happy  but  I  hope  to  realize 
both  of  these  conditions  after  I  have  had  a  few  days 
of  home  cooking  and  a  chance  to  sleep  ashore. 
Very  truly  yours, 

J.  G.  WOODWORTH. 

Filed  December  24,  1920.  O.  H.  Marsh,  Clerk. 
[539] 


Plaintiff's  Exhibit  No.  76. 

March  25,  1916. 
Mr.  Amon  Moore,  Vice-President, 

Oregon  Portland  Cement  Company, 
Oswego,  Oregon. 
Dear  Sir: 

I  have  your  letter  of  the  15th  instant  and  copy 
of  your  very  interesting  letter  to  Mr.  Dieck,  Com- 
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missioner  of  Public  Works  for  the  City  of  Port- 
land. We  shall  be  very  glad  to  give  you  any  in- 
formation we  possess  in  connection  with  your  fight 
against  the  black  base  people,  but  inasmuch  as  we 
will  probably  not  participate  in  the  cement  tonnage 
of  the  State  of  Oregon,  we  cannot  see  our  way  clear 
to  assume  any  part  of  the  expense  of  the  promotion 
work.  The  Northern  plants,  without  any  assistance 
whatever  from  the  California  plants,  spent  about 
$6000  in  the  campaign  we  made  in  Multnomah 
County  about  a  year  ago,  besides  making  an  ex- 
tremely low  price  on  the  cement  used  in  the  roads 
that  were  constructed  of  concrete. 

However,  as  I  stated  above,  if  there  is  any  in- 
formation we  can  give  you,  we  will  gladly  do  so, 
and  will  be  very  glad  to  instruct  Mr.  Eeitze,  our 
engineer,  to  answer  any  questions  you  might  put  to 
him.  I  think  that  the  three  companies  who  partici- 
pate in  the  payment  of  his  salary  would  not  object 
to  his  going  to  Portland  in  an  emergency  and  giv- 
ing you  the  benefit  of  his  experience. 

Yours  truly. 


President. 
JCE*T. 

Filed  December  24,  1920.     G.  H.  Marsh,  Clerk. 
[540] 
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Plaintiif 's  Exhibit  No.  78. 

August  4,  1916. 
Washington-Portland  Cement  Co. 
Olympic      -Portland  Cement  Co. 
Superior    -Portland  Cement  Co. 
Gentlemen : 

Through  our  representative  in  Aberdeen,  we  have 
taken  the  following  orders  for  cement: 

Olympic  Paving  Company   ....  3,000  bbls. 

Hegg  &  Haukili   3,000  bbls. 

covering  specified  improvements,  at  $2.50  f.  o.  b. 
Aberdeen,  sax  returnable  at  ten  cents  each.  We 
trust  that  this  will  meet  with  your  approval,  and 
that  an  equitable  distribution  between  the  three  ce- 
ment companies  will  be  made. 

I  might  say  in  this  connection,  that  these  prices 
were  based  upon  a  telephone  message  from  the 
Washington-Portland  Cement  Company,  but  which 
were  afterwards  withdrawn  by  Mr.  Pooler,  naming 
a  price  of  $2.58  gross  instead  of  $2.50.  The  orders, 
however,  had  already  been  taken. 

Further,  I  might  add,  that  the  new  price  of  $2.50 
was  given  to  the  contractor  on  the  new  Postoffice 
Building  at  Abierdeen  by  your  Mr.  Geary,  and  it 
would  look  to  me  as  tho  that  price  would  have  to  be 
confirmed  by  the  manufacturers.  However,  we  our- 
selves, are  in  no  way  involved,  and  will  hold  the 
future  price  to  $2.58  until  further  advised. 

In  the  future  all  shipments  going  to  Aberdeen, 
we  wish  you  would  invoice  R.  O.  Gentry,  who  will 
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pay    for    the    same.     The    Foster    Company  will 
guarantee  against  any  loss. 

Yours  very  truly, 
F.  a.  FOSTER  COMPANY, 

By  , 

Manager. 
FOF-MB.     [541] 

PLAINTIFF'S  EXHIBIT  No.  78^Cont'd. 
Seattle,  Washington,  August  18,  1916. 
Messrs.  F.  G.  Foster  Co., 

Hoquiam,  Washington. 
Dear  Sirs: 

Your  favor  of  4th  inst.  was  duly  received,  and 
it  would  have  been  replied  to  ere  this  but  for  the 
absence  of  the  writer. 

We  note  the  orders  for  cement  you  took  at  the 
the  price  of  $2.50  gross  f.  o.  b.  Aberdeen,  and,  of 
course,  there  is  nothing  else  for  the  Cement  Com- 
panies to  do  but  take  care  of  you  on  this  business. 
In  due  course,  we  shall  be  glad  to  ship  what  share 
of  it  you  may  send  us,  and  you  will,  of  course,  be 
holding  for  all  new  business,  from  now  on,  at  the 
new  price  of  $2.58  in  carloads,  which  we  instructed 
you  to  quote  in  ours  of  3d  inst. 

We  note  your  instructions,  in  the  case  of  ship- 
ments to  Aberdeen  in  future,  to  invoice  to  R.  O. 
Gentry,  and  this  will  have  our  attention. 

Ill  the  case  of  any  orders  you  may  send  us  to 
apply  on  the  Contracts  you  have  sold  at  $2.50  gross, 
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if  you  will  so  advise  us  at  the  time,  we  will  invoice 
accordingly. 

Yours  faithfully, 
BALFOUR,  GUTHRIE  &  CO., 

Agents. 
W.  R.  CAMERON. 

Filed  December  24,  1920.     G.  H.  Marsh,  Clerk. 
[542] 
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THE  OLYMPIC  PORTLAND  CEMENT  CO.,  Ltd. 

Head  Office,  London,  England. 

Works  at  Bellingham,  Washington. 

Seattle,  Wash.,   September  21,   1914. 
Messrs.  F.  G.  Foster,  Co., 

Hoquiam,  Wash. 
Dear  Sirs: 

We  are  in  receipt  of  your  favor  of  the  18th  inst., 
and  note  carefully  all  you  write. 

So  far  as  supplying  present  running  contracts  at 
$1.G0  is  concerned,  we  could  have  had  Pugh  & 
Arenz'  order  at  this  figure  had  we  wanted  it,  but 
we  did  not  want  to  take  it  on  for  the  very  reason 
that  you  give,  namely,  their  not  taking  proper  care 
of  payments  on  some  other  sales  we  had  made  them. 
In  regard  to  the  Grays  Harbor  Construction  Co.'s 
business,  as  you  know,  Mr.  Coats  has  always  had 
the  preference  on  their  orders,  and  we  had  not  fig- 
ured that  anything  but  "Washington"  brand  would 
be  used  by  this  concern. 
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It  is  our  idea  that  you  handle  our  cement  in 
Hoquiam  on  the  same  basis  as  you  do  the  "Wash- 
ington" and  give  us  a  fair  share  of  the  tonnage 
going  in  your  market. 

Yours  faithfully, 
BALFOUR,   GUTHRIE   &   CO., 

Agents. 
W.  P.  CAMERON.     [543] 

September  18th,   1914. 
Olympic  Portland  Cement  Co., 

Seattle,  Washington. 
Gentlemen : 

We  wired  you  this  A.  M.  to  hold  shipment  of  car 
of  cement  pending  arrival  of  letter.  In  connection 
with  same,  would  say,  that  in  taking  this  matter  up 
with  your  Mr.  Rowland  yesterday,  it  was  with  the 
understanding  that  this  was  to  apply  upon  our  con- 
tract, which  we  are  still  furnishing  at  $1.60  f.  o.  b. 
Hoquiam.  We  presume  that  you  are  fully  conver- 
sant with  those  contracts. 

The  contracts  which  we  now  have  in  force  are 
with  the  Grays  Harbor  Construction  Company  and 
Pugh  &  Arenz.  This  car  was  for  Pugh  &  Arenz. 
.The  main  reason,  however,  for  holding  it  up  was 
the  fact  that  our  bills  are  not  being  properly  taken 
care  of,  and  we  do  not  care  to  continue  furnishing 
them  on  such  a  basis,  unless  they  place  themselves 
in  position  to  take  care  of  our  account  when  due. 

We  are  anxious  to  have  your  cement  trade  down 
here,  and  I  took  it  from  Mr.  Coats  that  we  were 
expected  to  represent  the  three  cement  companies 
in  Hoquiam  territory,  but  nothing  was  put  up  to 
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us  as  to  just  what  distribution  of  the  orders  should 
be  made.  Would  like  to  have  you  put  us  wise  in  the 
matter. 

Yours  very  truly, 
F.  G.  FOSTER  COMPANY. 
By  , 

Manager. 
FOF"MB. 

Filed  December  24,  1920.    O.  H.  Marsh,  Clerk. 
[544] 
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AUBURN  FURNITURE  &  HARDWARE  CO. 

Auburn,  Wash.,  February  20,  1916. 
Oswego  Cement  Co. 
Dear  Sirs: 

What  is  the  price  of  your  cement  delivered  to* 
Auburn,  Wn.     We  handle  cement  at  this  place. 

Yours  truly, 
AUBURN  FURNITURE  &  HARDWARE 
CO. 

February  23,  1916. 
Auburn  Furniture  &  Hdw.  Co., 

Auburn,  Washington. 
Gentlemen : 

We  have  your  esteemed  favor  of  the  20th  inst.  re- 
questing price  on  "Oregon"  cement  delivered  Au- 
burn. 

We  would  be  very  glad  to  supply  your  require- 
ments, but  before  quoting  you  a  price,  would  like  to 
be  advised  whether  you  could  wait  for  shipments 
until  about  May  1st. 
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We  expect  to  have  our  factory  in  operation  here 
about  April  20th,  and  will  be  in  a  position  to  begin 
shipments  about  May  1st,  and  should  you  require 
cement  before  that  date  we  would  not  be  able  to 
supply  you. 

Awaiting  your  further  information  in  the  matter, 
and  thanking  you  for  your  esteemed  inquiry,  we  re- 
main, 

Very  truly  yours, 
OREGON    PORTLAND    CEMENT    COM- 
PANY. 


Vice-President  &  Treasurer. 


M-W.     [545] 

Feb.  28,  1916. 
Auburn  Furniture  &  Hdw.  Co., 

Auburn,  Washington. 
Gentlemen : 

We  have  your  note  requesting  price  or  our 
product  for  May  1st  delivery.  We  will  be  able  to 
make  deliveries  at  that  date,  but  cannot  now  quote 
you  a  delivered  price  since  our  freight  rates  with  the 
O.-W.  R.  &  N.  are  not  yet  adjusted. 

We  expect  to  have  these  rates  settled  within  the 
next  few  days,  and  will  have  a  representative  call 
on  you  some  time  between  now  and  May  1st. 

Hoping  that  we  may  be  able  to  do  some  business 


vs.  The  United  States  of  America.         615 

with  you,  and  again  thanking  you  for  your  inquiry, 
we  remain, 

Very  truly  yours, 
OREGON    PORTLAND     CEMENT  COM- 
PANY. 


Vice-President  &  Treasurer. 
M-W. 

AUBURN  FURNITURE  &  HARDWARE  CO. 

Auburn,  Wash.,  May  2,  1916. 
Oregon  Portland  Cement  Co., 
Dear  Sirs: 

We  are  waiting  patiently  for  prices  on  your  ce- 
ment delivered  in  our  town. 

Yours  truly, 
AUBURN  FURNITURE  &  HARDWARE 
CO. 

By [546] 

OREGON  PORTLAND  CEMENT  CO. 
Oswego,  Oregon,  May  4,  1916. 
Auburn  Furniture  &  Hdwe.  Co., 

Auburn,  Washington. 
Gentlemen : 

Acknowledging  receipt  of  your  favor  of  the  2d. 
We  have  been  unable  to  obtain  satisfactory  freight 
rates  into  your  territory.  We  doubt  very  much 
whether  we  will  be  able  to  quote  attractive  prices 
to  you.  We  hope  to  be  able  to  write  you  again 
shortly. 
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Thanking  you  for  your  communication,  we  re- 
main, 

Yours  truly, 
OREGON  PORTLAND  CEMENT  CO. 
C.  F.  W.  HOLLISTER, 
Representative. 

Filed  December  24,  1920.     G.  H.  Marsh,  Clerk, 
[547] 
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THE      VANCOUVER-PORTLAND      CEMENT 

CO., 

Tod  Inlet,  B.  C.  Sept.  14,  1914. 
Aman  Moore,  Esq., 

Oswego,  Oregon. 
Dear  Mr.  Moore: 

Your  letter  of  the  12th  with  copy  of  letter  from 
Mr.  Morse  received.  I  note  some  of  the  smaller 
shareholders  are  subscribing  to  the  $119,000.00  loan, 
and  presume  if  it  were  not  for  the  tight  money 
situation,  the  whole  amount  would  be  underwritten 
quickly,  but  I  believe  all  subscribers  would 
be  glad  to  let  matters  stand  in  ''status  quo" 
until  the  war  is  over  and  financial  conditions  are 
at  normal.  Mr.  Boettcher  wrote  me  along  these 
lines,  but  I  judge  from  the  tenor  of  his  letter  that  he 
is  prepared  to  underwrite  more  than  his  propor- 
tion of  the  loan.  I  enclose  a  copy  of  my  reply  to 
Mr.  Boettcher 's  letter. 

We  had  a  pleasant  visit  from  Messrs  Leonardt, 

"RinfrkTrl    onrl    rTilV»PT»+         T  +nnV    'Hipm    cwre^f   fn   Tifillinor- 
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ham,  and  Mr.  Krabbe,  Superintendent  of  the  Bel- 
lingham  Plant,  returned  with  me.  I  hope  Mr. 
Leonardt  will  influence  Mr.  Boettcher  to  subscribe 
for  $50  000  00  of  the  loan,  as  you  suggest. 

Kind  regards, 

Yours  very  truly, 

R.  P.  BUTCHART, 

RPB-Ea.  MC. 

Enclosure. 

Dictated  but  not  re-read  by  the  writer.  Signed 
in  his  absence.     [548] 

PLAINTIFF'S  EXHIBIT  NO.  82.— Cont'd. 

Sept  14,  1914. 
C.  Boettcher,  Esq.,  President, 

Colorado  Portland  Cement  Co., 
Denver,  Colorado. 
Dear  Mr.  Boettcher: — 

Your  favor  of  the  8th  received,  and  considering 
the  disturbance  in  the  business  world  created  by  the 
war  situation,  I  do  not  wonder  that  you  should 
think  it  might  be  well  to  defer  completing  the  Os- 
wego plant  for  the  present,  and  from  a  recent  letter 
received  from  Mr.  Moore,  I  infer  a  further  delay 
will  be  forced  upon  us  owing  to  the  tightness  of  the 
money  market.  The  financial  condition  in  Canada 
is  much  worse  than  with  you,  and  although  I  have 
not  been  so  informed,  I  quite  believe  I  will  have  a 
difficulty  in  collecting  from  my  Canadian  friends 
their  proportion  of  the  amount  I  have  subscribed  in 
the  Oswego  Company. 

As  you  intimate,  there  is  no  doubt  but  that  the 
Mills  on  the  Coast  are  capable  of  producing  much 


618        E.  P.  Butchart  and  Clark  M.  Moore 

more  cement  than  can  be.  profitably  marketed. 
This  condition,  however,  has  prevailed  for  the  past 
several  years,  during  which  time — excepting  for  a 
few  periods  of  short  duration — fairly  good  prices 
have  maintained,  and  I  am  glad  to  say  the  manu- 
facturers are  holding  closer  together  at  present, 
than,  I  think,  ever  before.  I  know  the  situation 
pretty  well,  and  feel  that  the  advent  of  the  Oswego 
Plant's  product  on  the  market  will  only  create  a 
ripple  of  excitement,  and  that  if  we  do  not  cut 
prices  in  the  Portland  market,  our  competitors  will 
not.  I  believe  the  sale  of  an  output  of  a  one- 
thousand     or    two-thousand     [549]     barrel    plant 

PLAINTIFF'S  EXHIBIT  No.  82— Cont'd, 
at  Oswego  would  be  pretty  well  assured  in  Port- 
land and  immediate  vicinity,  and  this  being 
the  case,  I  think  the  sooner  we  have  the  Plant  on  a 
producing  basis  the  better,  and  therefore  trust  the 
$119,000.00  loan  will  be  fuUy  underwritten,  and  that 
we  may  shortly  resume  building  operations. 

I  have  read  with  interest  Mr.  Libbey's  letter 
(which  I  return  under  separate  cover)  regarding 
the  Snake  River  proposition.  If  $235,000.00  have 
already  been  expended  there,  it  will  some  day,  no 
doubt,  be  a  competing  plant,  but  I  think  we  need 
not  concern  ourselves  with  it  for  the  present. 
Yours  very  truly, 

RPB  :EG. 

Dictated  but  not  re-read  by  the  writer.     Signed 
in  his  absence. 

Filed  December  24,  1920.     O.  H.  Marsh,  Clerk. 
[550] 
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Plaintiff's  Exhibit  No.  83. 

THE  NEW  WASHINGTON  HOTEL. 

Seattle,  May  12,  1915. 
Dear  Mr.  Moore, 

In  conversation  with  Mr.  Goats  today,  lie  told  me 
that  you  had  given  Mr.  Holbrook?  (one  of  the 
Oregon  road  commissioners)  a  good  spiel  on  the 
advantage  of  using  concrete  for  road  material,  but 
that  probably  inadvertently  had  you  stated  that  the 
present  price  for  cement  was  high  and  that  Cali- 
fornia Mills  had  sold  cement  at  a  price  of  $1.50 
delivered  on  the  roads,  which  Mr.  Coats  says  is  not 
correct.  I  believe  Holbrook  has  been  shown  that 
no  such  price  had  been  given,  and  I  only  write  to 
suggest  which  of  course  you  know  that  our  attitude 
must  be  when  we  enter  the  market  one  that  will 
inspire  confidence  in  our  competitors  that  we  wish 
to  maintain  prices  which  at  present  are  none  too 
high.  I  think  we  will  have  little  difficulty  with  our 
opponents  if  they  are  impressed  that  we  will  play 
the  game  fairly,  and  the  less  we  say  re  any  ad- 
vantages we  may  enjoy  or  anything  derogatory  to 
other  manufacturers,  the  better.  I  learn  that  the 
prospects  for  good  trade  on  the  Coast  this  year  are 
pretty  gloomy. 

Sincerely  yours, 

R.  P.  BUTCHART,     (over) 

p.  s. — Should  you  see  or  be  writing  to  Mr.  Hunt, 
kindly  ask  him  to  send  you  a  sample  and  me  a 
sample  ''Sunflower"  sacks,  we  may  be  able  to  use 
them.— R.  P.  B. 
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Filed  December  24,  1920.     G.  H.  Marsh,  Clerk. 
[551] 
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THE  VANCOUVER  PORTLAND  CEMENT  CO. 

Tod  Inlet,  B.  C,  May  16,  1915. 
Dear  Mr.  Moore : 

Your  letter  of  13th.  Note  that  you  are  incorpo- 
rating in  Washington  and  glad  to  know  this  is  better 
because  it  should  be  quicker.  Think  it  not  neces- 
sary that  you  send  contracts  of  machinery  ordered 
to  me  with  specifications  of  what  you  wish  can- 
.  celled. 

Note  what  you  say  re  giving  a  confidential  price 
for  cement  to  road  contractor  Mr.  Coats  and  other 
makers  do  not  wish  a  price  to  go  in  until  the  last 
moment,  they  do  not  wish  it  known  that  a  cut 
will  be  made.  Personally  I  dislike  seeing  a  cut 
made  in  our  territory  but  suppose  it  will  be  neces- 
sary in  this  case;  before  you  do  make  a  price  to  a 
contractor,  think  it  better  that  you  discuss  the  sub- 
ject with  Mr.  Coats. 

We  have  parts  of  a  7/2'  kiln  and  cooler  here,  to- 
gether they  would  make  a  very  good  cooler  for  the 
Oswego  plant,  and  could  of  course  be  bought  at  a 
bargain,  and  delivered  on  a  scow  at  Portland  af  a 
very  reasonable  cost. 

Sincerely  yours, 

R.  P.  BUTCHART. 

Filed  December  24,  1920.  G.  H.  Marsh,  Clerk. 
[552] 
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Plaintiff's  Exhibit  No.  85. 

THE  VANCOUVER  PORTLAND  CEMENT  CO. 

Tod  Inlet,  B.  C,  May  22,  1915. 
Aman  Moore,  Esq., 
Oswego,  Oregon. 
Dear  Mr.  Moore: 

Your  letter  of  the  16th  and  17th  with  telegram 
from  Mr.  Moran,  which  I  return  under  separate 
cover,  received. 

I  trust  that  Mr.  Moran  will  bid  on  the  work  and 
receive  the  contract.  We  have  no  contractors  here 
large  enough  to  tender  for  this  work.  The  big  ones 
who  operated  here  when  the  paving  work  was  going 
have  all  gone  into  insolvency. 

Think  it  will  be  best  that  you  arrange  price  with 
Mr.  Price,  and  hope  price  will  not  be  too  low. 
Would  not  advise  under  $1.75  delivered  on  cars, 
say,  in  Portland.  It  is  not  to  the  Oswego  Com- 
pany's interests  that  price  should  be  too  low,  al- 
though of  course  we  must  recognize  that  this  par- 
ticular contract  must  be  treated  in  an  exceptional 
way. 

I  note  that  you  now  purpose  incorporating  in 
Utah.  The  personnel  of  the  Directorate  as  you 
have  suggested,  is  O.  K.,  and  will  be  generally  ap- 
proved. I  have  not  met  Mr.  Minor,  but  either  Mr. 
Teal  or  Mr.  Cotton  would  be  most  acceptable  to  all 
shareholders. 

Note  what  you  say  regarding  your  talk  with  the 
Road  Commissioners  and  others.  When  I  was  told 
that  you  had  stated  the  California  Mills  had  deliv- 
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ered  at  $1.50  on  the  work,  I  doubted  if  the  informa- 
tion was  correct.  I  now  know  that  you  did  not 
make  this  statement,  and  am  quite  sure  everything 
you  did  say  was  well  to  the  point  to  tend  to 
further  the  extension  of  concrete  roads,  and  par- 
ticularly to  persuade  the  Commissioners  to  decide 
on  using  concrete  for  this  proposed  work. 

In  future  would  leave  Mr.  Nickerson  severely 
alone  and  anything  of  importance  we  can  take  up 
direct  with  Mr.     [553]     Coats.     I  have  written  Mr. 
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Coats  advising  that  you  were  misquoted,   and  let 
him  know  that  Mr.  Burch  and  you  have  and  are 
doing  more  to  secure  business  for  the  cement  plants 
than  all  the  rest  combined. 

Yours  very  truly, 

R.  P.  BUTCHART. 

RPB.LL. 

Dictated  but  not  re-read  by  the  writer.  Signed 
in  his  absence. 

Filed  December  24,  192.0.  GT.  H.  Marsh,  Clerk. 
[554] 
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THE  VANCOUVER  PORTLAND  CEMENT  CO. 

Tod  Inlet,  B.  C,  June  14,  1915. 
Aman  Moore,  Esq., 

Oswego,  Oregon,  U.  S.  A. 
Dear  Mr.  Moore: — 

Your  letter  of  the  9th  inst.  received  yesterday  on 
my  return  from  Concrete.    I  also  received  letter 
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from  the  Ladd  &  Tilton  Bank  advising  that  they 
held  cash  and  account  assignments.  Have  written 
them  asking  for  statement  showing  how  the  total 
amount  was  made  up. 

I  note  your  comments  on  why  I  should  pay  in  the 
second  call,  but  still  think  every  purpose  would  be 
served  if  my  cheque  and  Mr.  Boettcher's  were  held 
until  reorganization  was  completed.  I  am,  however, 
willing  to  pay  over  the  cash,  providing  the  Bank 
allows  me  interest  on  the  first  and  second  call  at 
Savings  Bank  rate,  which  I  presume  in  Portland 
is  3  to  31/2. 

I  note  what  you  say  about  Mr.  Moran  and  the 
road  contract.  It  would  have  been  folly  to  have 
made  him  a  price  of  $1.60  when  the  lowest  quota- 
tions made  were,  I  am  told,  $1.75.  Our  company 
above  all  others  has  an  object  in  keeping  prices  up. 
There  is  no  reason  for  cement  selling  lower  at  Port- 
land than  at  San  Francisco  and  Seattle,  and  I  think 
I  can  aid  in  effecting  this.  Of  course,  when  it  is  a 
close  fight  between  concrete  and  bitumen,  as  in  this 
case,  we  are  justified  in  quoting  lower.     [555] 
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The  subscription  paper  and  proxy  will  go  from 
here,  and  should  reach  you  a  day  later  than  this 
letter  which  will  be  mailed  from  Victoria.  Why 
delay  by  sending  these  forms  to  Toronto"?  Why 
not  have  some  one  at  Portland  sign  instead  of  my 
brother  ? 

Sincerely  yours, 

E.  P.  BUTCHAET, 

L. 


624       B.  P.  Butchart  and  Clark  M.  Moore 

RPB.LL. 

Dictated  but  not  re-read  by  the  writer.     Signed 
in  his  absence. 
E.  P., 

C/o  Vancouver  Port,  Victoria. 
Coates  here    Am  informed  lowest  price  quoted 
by  Washington  1.75.     Shall  I  meet  price  Moran  re- 
quested. 

AMAN  MOORE. 
TELEGRAM. 

Oswego,  Oregon,  June  8,  1915. 
R.  P.  Butchart, 

C/o  Vancouver  Portland  Cement  Co., 
Victoria,  B.  0. 
Road  bids  open  tomorrow.    Moran  advises  price 
cement  one  sixty  necessary.     Wire  me  immediate 
authorization. 

AMAN  MOORE. 

Filed  December  24,  1920.     0.  H.  Marsh,  Clerk. 
[556] 
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THE     VANCOUVER     PORTLAND     CEMENT 
CO.,  LIMITED, 
Victoria,  B.  C,  Dec.  29,  1915. 
Mr.  Aman  Moore, 
/        Oswego,  Oregon. 
Dear  Mr.  Moore: 

Your  letter  of  23d  inst.  received  and  regret  being 
unable  to  reply  to  it  earlier.  I  note  all  you  sayi 
about  the  recent  unpleasantness,  and  am  glad  mat- 
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ters  are  now  adjusted,  I  hope,  in  such  a  way  as  to 
insure  harmonious  working  of  all  concerned  for  the 
Company's  interests.  The  three  men  from  here, 
Mr.  Newlands,  Mr.  Macdonald  and  Mr.  Finlay  are 
very  capable,  and  will  only  be  too  pleased  to  con- 
sult with  you  and  strive  with  you  to  carry  out  the 
work  to  the  best  advantage. 

Regarding  sales.  I  expect  you  will  be  in  a  posi- 
tion to  fill  orders  for  cement  commencing  March 
1st,  and  presume  it  will  be  advisable  at  an  early 
date  to  notify  all  contractors,  dealers  and  large 
consumers  of  cement,  by  a  circular  letter,  of  this 
fact.  We  will  be  unable  to  quote  prices  on  any 
quantity  until  we  have  gone  into  the  subject  with 
the  California  and  Washington  makers.  Unques- 
tionably the  price  should  be  the  same  at  Portland 
as  at  Seattle,  San  Francisco  and  Tacoma.  In  the 
past,  Portland  has  been  more  or  less  of  a  dump. 
The  makers  have  not  been  nearly  so  careful  in 
maintaining  prices  there,  as  in  their  home  markets. 
The  price  at  present  in  San  Francisco  and  Seattle 
in  car  lots  is  $1.90,  while  at  Portland  it  is  any^ 
thing  from  $1.60  to  $1.90.  It  will  be  difficult  for  us, 
a  new  company,  to  secure  the  higher  price  unless 
we  are  permitted  to  name  the  price  at  which  cement 
is     [557]     to  be  sold  in  Oregon.    An  understand- 

PLAINTIFF'S  EXHIBIT  No.  88— Cont'd, 
ing  should  be  arrived  at  whereby  we  are  assured  of 
disposing  of  the  output  of  the  1  kiln  plant.     To 
obtain  this  will  require  careful  handling,  but  I  am 
in  hopes  that  it  can  be  done. 
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I  have  no  invitation,  and  in  any  case  will  be  un- 
able to  attend  tlie  manufacturers'  meeting  in  San 
Francisco,  but  will  meet  one  or  more  of  the  makers 
in  Seattle  on  Monday  or  Tuesday  next  and  will 
impress  upon  them  our  views.  I  must  be  in  Toronto 
on  the  10th  and  purpose  returning  home  by  way 
of  San  Francisco  towards  the  end  of  the  month,  and 
if  necessary  will  try  and  arrange  to  have  some  of  the 
Washington  makers  meet  me  there,  to  go  into  the 
whole  subject,  and  as  I  am  in  very  close  touch  with 
some  of  the  makers,  I  think  it  better  that  you  leave 
this  entirely  in  my  hands  for  the  present.  Will  wel- 
come any  suggestions  you  have  to  offer. 

In  regard  to  your  salary.  You  say,  ''I  shall  leave 
the  matter  for  you  to  work  out  along  the  lines  sug- 
gested to  me  while  here  last  Friday. ' '  Please  back  up. 
I  made  no  suggestions,  other  than  when  you  stated 
you  were  going  to  Denver  to  take  the  question  up 
with  Mr.  Boettcher,  I  told  you  that  I  was  going 
East,  and  would  go  via  Denver  and  help  you  with 
Mr.  Boettcher  if  necessary.  Now  in  regard  to  your 
receiving  some  assistance  from  the  Company  to 
carry  your  stock,  it  is  a  pretty  difficult  matter.  I 
have  not  the  slightest  hope  that  Mr.  Boettcher  will 
consent  to  an  increase  in  your  salary,  to  a  loan,  or 
that  he  will  personally  aid  in  carrying  your  load.  I 
do  not  see  how  you  can  reasonably'  expect  that  he 
should.  Like  myself,  against  his  better  judgment 
he   made   his     [558]     first    investment   principally 
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to  aid  you.     Both  of  us  have  regretted  it  ever  since. 
Portland  has  been  and  is  now  a  nightmare,  and  it 
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still  must  have  mighty  careful  handling  in  order 
to  earn  a  small  return  on  the  investment.  Con- 
sidering everything,  you  have  come  out  of  it  so  far 
pretty  v^ell,  that  is,  y^ou  have  been  paid  a  good 
salary  and  all  of  your  expenses,  many  of  them  quite 
unnecessary.  Others  have  not  come  through  so  v^ell, 
and  I  see  no  reason  why  the  Company  should,  even 
if  in  a  position  to  do  so,  help  you  out  to  the  large 
extent  you  apparently  require. 

If  it  is  as  you  infer,  you  depend  upon  your  salary 
entirely  to  care  for  the  indebtedness  you  say  you 
have,  it  is  indeed  a  heavy  burden  you  are  carrying. 
I  do  not  know  why  or  wherefore  you  absorb  the 
Douglas  National  Bank  or  the  Utah  cement  stock, 
a  total  of  some  $30,000,  neither  is  it  any  of  my  busi- 
ness. I  only  suggest  that  if  they  are  told  you 
cannot  carry  it,  would  they  not  take  it  off  your 
hands?  If  so,  this  would  relieve  the  situation  a 
lot,  and  some  other  solutions  might  be  found  to 
care  for  the  balance. 

As  I  must  be  in  Toronto  on  the  10th,  and  Seattle 
on  the  4th,  it  is  running  pretty  close  for  me  to  call 
at  Denver  on  my  way  East.  If  I  can  meet  Mr. 
Boettcher  then,  I  purpose  returning  home  via  Cali- 
fornia and  will  come  through  Denver,  and  if  you 
think  it  worth  while  that  I  take  the  subject  up  with 
him,  I  will  do  so  and  endeavor  to  help  your  inter- 
ests all  I  can.  A  letter  will  reach  me  at  Washing- 
ton hotel,  Seattle,  on  the  3d  and  4th,  January,  and 
from  the  10th  to  the  12th,  January,  at  the  Domin- 
ion Securities  Corporation,  26  King  Street  East, 
Toronto. 
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Wishing  you  the  compliments  of  the  season, 
Yours  very  truly, 

R.  P.  BUTCHART. 
RPB.LL. 

Dictated  but  not  re-read  by  the  writer.     Signed 
in  his  absence. 

Filed  December  24',  1920.     G.  H.  Marsh,  Clerk. 
[559] 
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Oswego,  Oregon,  December  31,  1915. 
Mr.  R.  P.  Butchart,  Director, 

Vancouver  Portland  Cement  Co., 
Tod  Inlet,  B.  C. 
Dear  Mr.  Butchart: 

Referring  to  yours  of  the  29th,  I  will  in  this 
letter  discuss  the  sales  matter  with  you,  and  in  a 
separate  letter  discuss  the  personal  matters. 

I  note  all  you  say  in  regard  to  the  selling  ar- 
rangement for  our  Company.  As  you  know,  it  has 
been  the  universal  practice  in  this  country  for  a  new 
plant  when  entering  the  market,  to  force  its  way 
in  by  cutting  prices.  This  was  done  by  the  Kansas 
plants  in  forcing  their  way  into  the  Colorado  market 
in  the  years  1902  and  1903,  when  they  sold  cement 
on  the  basis  of  55^  per  barrel  at  factory  for  theit 
Colorado  deliveries.  The  same  methods  were 
adopted  when  the  Washington  plants  undertook  to 
force  the  California  plants  out  of  the  Puget  Sound 
and  other  Washington  markets.  The  same  kind 
of  a  fight  was  again  precipitated  when  the  Belling- 
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ham  plant  attempted  to  force  its  way  on  the  market 
by  cutting  prices  in  Portland  and  the  Puget  Somid 
points.  If  we  can  establish  our  own  market  with- 
out cutting  prices,  we  will  have  performed  a  miracle. 

I  believe,  however,  that  with  your  acquaintance 
and  friendship  with  the  California  and  Washington 
Companies,  you  may  be  able  to  bring  about  such  a 
result.  In  order  to  do  so,  however,  there  will  have 
to  be  six  sales  agencies  abolished  in  Portland,  in- 
cluding three  Washington  Companies  and  three 
California  Companies.  It  would  not  necessarily 
[560]     mean  the  abolishment  of  these  selling  com- 
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panics  immediately,  but  other  companies  would 
have  to  be  able  to  sell  a  sufficient  amount  of  cement 
in  order  to  make  these  agencies  profitable,  or  other- 
wise for  economical  reasons,  they  would  be  com- 
pelled to  abolish  same  within  a  few  months  after 
we  start  delivering  cement  to  the  trade. 

There  is  just  one  way  in  my  opinion  that  yx)u 
can  secure  the  abolishment  of  these  selling  agencies 
in  Portland,  and  that  is  by  showing  the  strength 
of  this  company  along  the  lines  with  your  plant  at 
Tod  Inlet.  The  best  way  to  do  this  in  my  judgment 
would  be  for  you  to  make  shipments  of  your  cement 
to  Portland  in  our  bags  at  the  earliest  time  possible. 
If  you  should  ship  but  one  cargo  here,  it  would  be 
the  best  argument  you  could  advance  to  both  Wash- 
ington and  California  mills  that  you  were  in  a  posi- 
tion to  deliver  additional  cargoes  here,  and  other 
cargoes,  if  necessary,  at  Seattle,  San  Francisco  or 
San   Pedro.     The   very   act   of   making   even   one 
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cargo  shipment  here  would  have  more  weight  in 
causing  the  California  and  Washington  people  to 
respect  us,  than  anything  else  that  could  be  said 
or  done. 

We  have  succeeded  in  arranging  a  very  good 
schedule  of  rates  from  the  0-W.  R.  &  N.  with  the 
assistance  of  Mr.  Hinshaw,  General  Freight  Agent 
of  the  S.  P.  The  new  rates  will  enable  us  to  ship 
to  Olympia,  and  all  points  south  in  Washington 
including  Aberdeen  and  Grays  Harbor  points  at 
the  same  freight  rate  as  the  Washington  plants 
now  have.  It  will  cost  us  8i/2^  a  hundred  to  ship 
into  Seattle  which  is  the  same  rate  from  the  Wash- 
ington   plants    to    Portland.     The        [561]     O.-W. 
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P.  &  N.  Co.  have  absorbed  the  charge  from  Oswego 
to  Portland  in  granting  these  rates. 

We  have  also  been  able  to  arrange  rates  so  that  we 
will  have  a  big  advantage  over  all  competitors  in  all 
Central  Oregon  points.  The  rates  to  Eastern  Ore- 
gon points  including  Pendleton  and  other  points 
in  that  vicinity,  will  be  the  same  rates  as  paid  by  the 
International  Plant  at  Irwin,  just  out  of  Spokane. 
That  plant  has  a  rate  of  5f^  less  than  the  Lehigh 
Portland  at  Mettaline,  and  these  rates  are  very  much 
lower  than  the  rates  paid  by  the  Western  Washing- 
■ton  mills.  We  should  therefore  be  able  to  market 
our  product  in  Central  and  Eastern  Oregon  to  good 
advantage,  and  should  be  able  to  meet  the  Washing- 
ton Companies  at  all  points  in  western  Washing- 
ton along  the  O.-W.  R.  &  N.  tracks  between  Portland 
and  Seattle. 
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Under  the  circumstances  the  Washington  com- 
panies should  withdraw  their  selling  agencies  from 
Portland,  or  otherwise  should  not  object  if  we  should 
go  into  the  Seattle  and  Puget  Sound  markets.  It 
seems  to  me  that  you  could  handle  this  to  the  best 
advantage,  owing  to  your  friendship  with  Mr.  Coats. 
.  I  note  in  your  letter  that  you  expect  to  be  in 
Seattle  on  the  3d  and  4th.  I  assume  from  your 
letter  that  you  will  be  going  east  directly!  from  Se- 
attle, and  do  not  contemplate  coming  by  the  way 
of  Portland.  Some  of  these  matters  are  of  such 
importance  that  I  would  like  very  much  to  discuss 
them  with  you  personally,  and  will  therefore  arrange 
to  leave  here  on  Monday  night  and  will  call  on  you  at 
Seattle  Tuesday  morning  at  the  Washington  Hotel, 
unless  you  have  other  plans  that  would  interfere 
with  such  a  conference. 

Very  truly  yours, 
OREGON  PORTLAND  CEMENT  COMPANY, 

Vice-President  &  Treasurer. 

M-W. 

Filed  December  24,  1920.  G.  H.  Marsh,  Clerk. 
[562] 
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Plaantiff's  Exhibit  No.  90. 

THE  VANCOUVER  PORTLAND  CEMENT  CO., 

LIMITED. 
Tod  Inlet,  B.  C,  December  30,  1915. 
Mr.  Aman  Moore, 

Oregon  Portland  Cement  Co., 
Oswego,  Oregon. 
Dear  Mr.  Moore: 

In  further  reference  to  your  letter  of  the  23d,  the 
suggestion  that  you  should  ship  a  carload  of  Oregon 
sacks  to  our  mill,  which  we  should  return  to  Port- 
land filled  with  Tod  Inlet  cement,  so  that  you  might 
'start  making  deliveries  of  Oregon  cement  at  once. 
I  prefer  not  to  ship  cement  to  Portland  this  win- 
ter, but  if  after  the  first  of  March,  you  find  you 
cannot  take  care  of  contracts  you  have  made,  we 
will  be  glad  to  care  for  them  for  you. 

I  acknowledge  receipt  of  Mr.  Cantine's  Report 
'dated  October  22d,  1914,  also  copy  of  your  letter  of 
the  17th  inst.  to  Dr.  Smith. 

Yours  very  truly, 

R.  P.  BUTCHART. 
RPB.LL. 

Filed  December  24,  1920.  G.  H.  Marsh,  Clerk. 
1563] 
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Plaintiff's  Exhibit  No.  91. 

February  11,  1916. 
Mr.  R.  P.  Butchart, 

c/o  Hotel  Del  Monte, 

Del  Monte,  California. 
Dear  Mr.  Butchart: 

There  are  several  matters  in  connection  with  the 
Sales  Department  that  should  be  determined  as 
quickly  as  possible.  I  have  been  holding  every- 
thing in  abeyance  until  you  arrive  here.  It  is  quite 
important  to  start  taking  orders  now  for  delivery 
'in  April  or  after  factory  is  completed,  since  our 
cement  storage  capacity  here  will  not  exceed  15,000 
barrels  or  two  weeks  supply. 

We  should  have  at  least  30,000  to  50,000  barrels 
booked  ready  for  shipment  at  the  time  plant  starts 
•up,  in  order  to  enable  us  to  run  the  plant  without 
a  shut  down,  waiting  for  orders  after  the  factory 
once  begins  operations. 

The  hundreds  of  small  towns  in  our  territory 
should  be  canvassed,  and  at  least  one  dealer  in  eacli 
town  selected  to  handle  our  ''Oregon"  brand  of 
cement.  Usually  one  small  carload  is  handled  by 
each  of  these  dealers  each  year,  and  it  is  quite  im- 
portant that  we  should  make  some  arrangements 
with  them  at  once,  having  them  delay  ordering  for 
the  season,  until  after  our  plant  is  operating,  or 
otherwise,  our  competitors  will  load  them  for  the 
season. 

The  prospects  of  our  Sales  Department  under 
existing   conditions,    are   not   very  encouraging   to 
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"US  to  say  the  least.  With  four  selling  agencies  from 
California  and  three  from  Washington,  and  with  the 
prospects  of  the  Beaver  Portland  plant  at  Gold 
Hill  starting  up  soon  after  our  own  plant,  and  with 
these  people  all  ready  in  the  field  soliciting  business, 
it  behooves  us  to  be  active  at  the  very  earliest 
[564]     possible  moment  if  we  expect  to  sell  1000 
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barrels  per  day  for  this  year,  which  is  at  least  50% 
of  all  the  cement  that  will  be  consumed  in  our  terri- 
tory. 

One  important  matter  should  be  settled  at  once, 
and  that  is  whether  we  shall  do  as  the  other  com- 
panies are  now  doing  in  Portland,  i.  e.,  sell  to  the 
small  sidewalk  men  and  small  contractors  direct, 
having  a  thousand  and  one  accounts  that  may  be 
questionable,  or  whether  we  shall  select  three  or 
four  responsible  dealers  to  handle  our  output  in 
the  City  of  Portland  for  us.  It  is  a  question  as  to 
whether  we  want  to  retail  our  own  cement  in  Port- 
land, or  whether  we  want  to  wholesale  to  dealers. 

Another  important  matter  should  be  settled;  that 
is  regarding  the  warehouse  at  Jefferson  Street  Sta- 
tion, Portland,  where  we  will  have  to  ship  all  of  our 
cement.  We  will  be  able  to  locate  space  for  a  small 
warehouse  at  a  cost  of  $22.50  per  month  from  the 
S.  P.  Co.  The  location  is  such  that  we  could  have 
access  to  the  Oregon  Electric  (Great  Northern) 
tracks  at  the  same  time.  Should  we  decide  to  use 
such  a  warehouse,  which  we  will  no  doubt  have  to 
do,  we   should   put   up   a   skeleton   wood   building 
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^covered  with  corrugated  iron,  and  have  it  ready  by 
the  time  cement  shipments  begin. 

Another  matter  to  be  determined,  will  be  the 
question  of  whether  we  will  make  shipments  into 
the  Puget  Sound  market  or  not.  Also  whether  we 
shall  enter  the  Alaska  market  and  the  Hawaiian 
market.  Our  freight  rate  from  Portland  to  Alaska 
or  the  Hawaiian  Islands  will  be  identical  with  the 
freight  rates  from  Seattle  or  San  Francisco,  and 
we  are  therefore  on  an  equal  basis  for  securin^g 
business  in  these  territories  as  our  Washington  and 
California  competitors. 

We  sent  out  a  circular  letter  some  time  ago,  an-^ 
nouncing  the  fact  that  we  would  be  ready  to  supply 
orders  in     [565]     April.     I  am  enclosing  a  copy  of 
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this  circular  letter  herewith.  We  have  had  100  or 
more  inquiries  from  the  trade  since  we  sent  them 
out,  requesting  agencies  and  prices.  So  far,  we 
have  not  promised  a  single  agency  nor  have  we 
quoted  a  single  price,  as  we  have  been  holding  every- 
thing in  abeyance  until  you  reach  here  on  the  17th. 

The  time  has  now  come,  however,  when  we  should 
take  some  action  along  the  following  lines : 

First :  We  should  have  a  cut  of  our  factory  made, 
approximately  costing  $100.00. 

Second :  We  should  have  a  small  pamphlet  printed 
as  a  foreword  to  the  trade  with  cut  of  factory  on 
the  back  of  the  pamphlet  and  with  a  brief  descrip- 
tion of  our  plant  and  prices,  with  every  assurance 
to  the  trade  that  we  have  built  a  modern  plant  and 
are  ready  to  supply  a  cement  of  the  highest  quality. 
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The  cost  of  5000  of  these  small  pamphlets  will  be 
ikpproximately  $190.00  including  the  cut  of  factory 
on  the  back  of  the  pamphlet. 

Third:  We  should  start  a  traveling  man  out  to 
meet  the  trade,  and  arrange  agencies  in  our  terri- 
tory. It  will  take  one  man  about  4  months  to  cover 
the  towns  in  our  territory.  Should  we  start  this 
man  now,  he  will  be  able  to  select  the  best  dealers 
in  the  different  towns,  and  arrange  agencies,  secur- 
ing orders  for  at  least  one  carload  in  each  town, 
booked  ahead  for  delivery  in  April  or  after  the 
plant  has  been  completed. 

If  we  delay  sending  such  a  man  out,  it  will  mean 
that  later  on,  we  would  have  to  send  out  three  or 
four  men  to  cover  the  same  territory,  and  at  the 
later  date,  we  would  find  most  of  the  valuable  agen- 
cies already  closed  for  the  year  with  one  of  our 
competitors  and  with  the  agencies  already  having 
[566]     carloads  in  stock  which  would  probably  last 
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them  for  the  season. 

Bearing  in  mind  the  fact  that  you  may  have  some 
things  in  hand  of  which  we  are  not  advised,  we  have 
not  attempted  to  take  definite  action  in  any  of  the 
above  matters  without  first  having  your  approval. 
The  time  has  now  arrived  however,  when  definite 
action  should  be  made  in  many  things  connected 
with  the  Sales  Department,  and  further  delay  is 
going  to  handicap  us  later  on. 

Regarding  the  matter  with  the  Beaver  Portland 
Co.,  Mr.  Burch's  son  phoned  me  this  morning  that 
his  father  is  now  in  Chicago  arranging  to  have  the 
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balance  of  grinding  machinery  shipped  from  the 
Allis-Chalmers  Co.  immediately.  His  father  wired 
him  that  he  would  reach  here  on  the  16th  in  time 
to  keep  the  appointment  with  you  here  on  the  17th. 
I  am  therefore  hoping  that  you  will  be  here  on  the 
17th. 

Sincerely  yours, 
M-W. 

Filed  December  24,  1920.     G.  H.  Marsh,  Clerk. 
[567] 
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HOTEL  DEL  MONTE, 
Del  Monte,  California. 

February  15,  1916. 
Mr.  Aman  Moore, 

Oswego,  Oregon. 
Dear  Mr.  Moore: 

Your  favor  of  12th  received  and  going  on  to  the 
second  paragraph  in  your  letter  I  do  not  know  if 
Mr.  Boettcher  is  open  to  buy  your  0.  P.  C.  Co. 
stock  or  not.  I  cannot  afford  to  buy  any  more  at 
present,  neither  do  I  know  of  any  one  who  would 
care  to  buy.  I  hope  to  see  Mr.  Hinshaw  and  Mr. 
Coats  shortly  and  will  suggest  to  them  that  you 
would  part  with  a  portion  of  your  holdings,  but 
imagine  they  would  refuse  to  purchase  except  on 
the  basis  of  the  $306,000.00  issue. 

Should  I  meet  any  one  seeking  an  investment, 
will  introduce  vour  stock  to  them. 
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I  have  arranged  to  go  to  San  Francisco  on  the 
17th  and  will  write  you  afterwards  regarding  sales. 
I  do  not  expect  to  reach  Portland  until  early  March. 
Sincerely  yours, 

R.  P.  BUTCHART. 

Filed  December  24,  1920.     G.  H.  Marsh,  Clerk. 
[568] 
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Del  Monte,  California,  February  21st,  1916. 
Dear  Mr.  Moore: 

Your  letter  of  17th  enclosing  inquiry  'from  Mr. 
I.  0.  Rhodes,  Gen.  Pur.  Agent  S.  P.,  and  copy  of 
your  answer  received. 

I  will  telephone  Mr.  Rhodes  tomorrow  and  make 
an  appointment  with  him.  As  you  suggest  we 
should  receive  the  same  price  at  Oswego  as  the 
California  makers  obtain  at  their  mills,  and  I  will 
endeavor  to  ascertain  what  this  is.  Will  write  you 
after  I  have  seen  Mr.  Rhodes. 

Yours  very  truly, 

R.  P.  BUTCHART. 

Filed  December  24,  1920.  G.  H.  Marsh,  Clerk. 
[569] 
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Del  Monte,  California,  March  2d,  1916. 
Dear  Mr.  Moore: 

Your  letter  of  20th — I  have  not  as  yet  seen  Mr. 
Rhodes  and  am  not  in  shape  as  yet  to  name  him  a 
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quotation.  Mr.  Rhodes'  assistant  has  told  me  that 
they  are  in  no  hurry  for  the  quotation  and  I  do 
not  wish  to  call  to  see  him  until  I  can  give  him 
something  definite. 

I  note  what  you  say  regarding  pushing  sales  and 
am  quite  as  anxious  as  you  that  we  should  get  busy 
on  the  sales  end,  but  we  are  not  ready  to  make  any 
quotation  to  any  one.  Don't  worry.  Have  you 
named  any  price  for  the  car  loads  you  have  sold? 

I  will  keep  the  information  you  have  given  me 
as  to  the  cost  o'f  your  stock.  When  I  have  an 
opportunity  will  do  what  I  can  to  further  a  sale  for 
you. 

I  expect  to  be  in  Portland  some  time  this  month, 
but  really  do  not  know  when. 

Yours  very  truly, 

R.  P.  BUTCHART. 

Filed  December  24,  1920.  G.  H.  Marsh,  Clerk. 
[570] 
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March  6,  1916. 
Mr.  R.  P.  Butchart, 

c/o  Hotel  Del  Monte, 

Del  Monte,  California. 
Dear  Sir: 

Yours  of  March  ,2d  received.  I  note  what  you 
say  about  Mr.  Rhodes.  Hope  you  will  be  able  to 
ascertain  the  price  the  S.  P.  are  paying  for  cement 
f.  o.  b.  California  mills,  and  that  you  will  be  able 
to  arrange  with  Mr.  Rhodes  to  purchase  the  re- 
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quirements  of  the  S.  P.  in  Oregon  from  our  com- 
pany. 

In  regard  to  sales  matters  here,  so  'far,  we  have 
not  quoted  a  single  price.  The  orders  booked  are 
from  regular  dealers  in  country  towns,  including 
Roseburg,  Dallas,  Salem,  Pendleton  and  others. 
In  each  case  we  have  been  able  to  secure  the  best 
dealer  in  the  town  to  handle  our  product.  We 
have  received  their  orders  as  open  accounts  with 
the  understanding  that  we  will  meet  competition 
when  we  are  finally  ready  to  make  shipments. 
These  parties,  in  other  words,  desire  to  handle  the 
Oregon  product  in  preference  to  California  or 
Washington,  and  are  willing  to  drop  the  agencies 
of  that  cement  for  our  own,  assuming  that  we  will 
be  able  to  meet  competition. 

The  Warren  Construction  Co.  crowd  are  attempt- 
ing to  pull  off  another  big  bond  issue  amounting  to 
$980,000  in  Umatilla  County,  also  another  one  in 
Union  County  amounting  to  approximately  $500,- 
000.  They  have  a  score  of  agents  in  Pendleton  and 
La  Grande,  organizing  a  Good  Roads  Association, 
and  attempting  to  put  over  another  deal  the  same 
as  the  one  in  Multnomah  County  last  year.  I  sent 
Mr.  Hollister  to  Pendleton  a  few  days  ago  to  quietly 
investigate  matters  and  report  in  detail.  In  the 
meantime,  I  have  hammered  away  at  both  the  City 
and  County  officials  of  Portland  and  Multnomah 
County  to     [571]     try  to  have  them  recognize  the 
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merits  of  concrete  pavements.     Have  prepared  a 
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letter  to  Mr.  Dieck,  a  copy  of  which  I  will  forward 
you  in  a  day  or  two. 

In  regard  to  the  price  of  my  stock,  while  the 
new  subscriptions  cost  me  $95.50,  please  understand 
that  all  my  own  stock  cost  me  considerably  more 
than  $150.00  per  share  should  I  figure  the  loss  in 
interest  for  the  past  five  years,  and  the  assessment 
of  $25.00  per  share  paid  originally  on  $36,000  of 
the  old  preferred  stock  which  was  later  exchanged 
on  a  basis  of  3  shares  for  one  of  the  new  stock, 
although  the  old  stock  had  cost  $33.33  plus  $25.00 
or  $58.33  per  share,  and  after  exchanging  three 
shares  'for  one  of  the  new  stock,  it  cost  three  times 
$58.33  or  $175.00  per  share. 

In  further  reference  to  sales  matters  at  this 
moment,  we  should  have  printed  the  small  pamphlet 
that  I  wrote  you  about  some  time  ago,  as  a  fore- 
word to  the  trade,  explaining  briefly  the  merits  of 
the  wet  process  of  manufacturing,  the  excellent 
plant  we  are  building,  and  giving  the  tests  previ- 
ously made  by  Spencer  B.  Newberry  and  other 
experts  who  examined  our  properties.  Such  a  brief 
statement  is  absolutely  necessary  in  order  to  give 
the  trade  confidence  in  our  product.  It  would  cost 
approximately  $100  to  have  the  cut  of  factory  made, 
which  would  be  an  artist's  hand  drawing  from 
which  small  plates  would  be  made  for  the  cut. 
After  this  cut  of  factory  was  made,  it  would  then 
cost  in  the  neighborhood  of  $150.00  to  have  5000 
of  the  small  pamphlets  printed,  making  a  total 
expense  of  approximately  $250.00  plus  stamps  for 
mailing.    We  could  then  proceed  to  cover  the  terri- 
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tory  including  several  hundred  small  towns  in  our 
vicinity,  securing  the  best  dealer  in  each  town  and 
accepting  his  order  for  a  carload  shipment  as 
quickly  as  our  plant  was  in  operation,  at  a  price 
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which  [572]  would  meet  competition,  but  with- 
out making  a  definite  figure.  If  you  will  kindly 
authorize  this  action,  we  will  then  be  in  shape  to 
go  ahead  and  book  orders  so  that  the  plant  will  not 
have  to  stop  after  once  started. 

I  note  that  you  expect  to  be  here  about  the  end 
of  the  month. 

Yours  very  truly, 

M-W. 

Filed  December  24,  1920.     G.  H.  Marsh,  Clerk. 
[573] 
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San  Francisco,  California,  March  14,  1916. 
Dear  Mr.  Moore: 

Your  letter  of  6th  received.  Mr.  Ehodes  has 
been  out  of  town  for  the  last  two  weeks.  I  had 
arranged  with  Mr.  King  to  try  and  secure  an  ap- 
pointment for  us  on  Mr.  Rhodes'  return  and  yester- 
day Mr.  King  phoned  that  Mr.  Rhodes  would  meet 
me  at  9:30  this  A.  M.  In  the  meantime  I  had 
learned  that  price  to  the  S.  P.  in  California  was 
$1.40  plus  sacks,  and  at  Portland  $1.70  plus  sacks. 
Mr.  Rhodes  commented  on  the  very  great  differ- 
ence, and  said  it  would  pay  them  to  purchase  their 
Oregon  requirements   in   California.     I  explained 
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the  long  haul  on  our  raw  material  over  their  line, 
and  pointed  out  to  him  the  several  obvious  reasons 
why  the  S.  P.  should  use  an  Oregon  product  in 
Oregon,  etc.  Altogether  we  had  quite  a  satis- 
factory interview,  and  am  quite  sure  we  will  supply 
them  for  Oregon  work.  Mr.  Rhodes  advised  that 
so  far  as  he  knew  his  company  would  require  very 
little  cement  in  Oregon  this  year.  Wished  us  to 
get  in  touch  with  him  when  we  were  ready  to  ship. 

I  can  quite  understand  your  impatience  to  push 
sales.  Some  of  the  Washington  makers  will  he 
here  Friday.  I  expect  we  will  have  something 
definite  next  week,  in  the  meantime  just  as  well  to 
forego  any  expenditures  in  the  way  you  suggest. 
I  note  that  the  Warren  Construction  Company 
are  busy,  and  am  pleased  to  know  that  Mr.  Teal 
and  you  have  started  a  campaign  to  checkmate 
them.  I  have  read  your  article  or  letter  to  Mr. 
Dieck,  ''Concrete  versus  Bitumen  Pavements"  sent 
with  your  letter  of  11th,  with  great  interest,  and 
compliment  you  on  getting  out  so  excellent  an 
article,  and  I  will  take  the  subject  up  with  the 
Washington  makers  and  obtain  their  views     [574] 
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regarding  your  suggestion  that  the  makers  meet  in 
Portland  to  discuss  the  subject.    We  must  also  try 
to  secure  the  co-operation  of  the  California  Mills. 
Yours  very  truly, 

R.  P.  BUTCHART. 

Filed  December  24,  1920.     O.  H.  Marsh,  Clerk. 
[575] 
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Plaintiff's  Exhibit  No.  97. 
Los  Angeles,  California,  March  31,  1916. 
Mr.  Aman  Moore, 

Oregon  Portland  Cement  Co., 
Oswego,   Oregon. 
Dear  Mr.  Moore: 

I  learn  with  regret  that  you  have  recently  had 
Mr.  Hollister  in  Washington  soliciting  business 
for  our  Company.  This  is  in  the  face  of  a  request 
that  you  do  nothing  in  this  respect  other  than  to 
advise  the  trade  by  circular  letter  that  Oregon 
cement  will  be  on  the  market  in  April. 

You  assured  me  that  you  would  do  nothing  fur- 
ther than  this.  I  would  ask  you  again  to  leave 
the  sales  alone  for  a  time  and  I  have  written  Mr. 
Newlands  to  confer  with  you  regarding  some  other 
position  in  the  works  for  Mr.  Hollister. 

Yours  very  truly, 
R.  P.  BUTCHART. 
(Copy) 

Los  Angeles,  California,  March  31,  1916. 
Mr.  L.  C.  Newlands,  Superintendent, 
Oregon  Portland  Cement  Co., 

Oswego,  Oregon. 
Dear  Mr.  Newlands: 

Enclosed  please  find  copy  of  letter  to  Mr.  Aman 
Moore.  Mr.  Hollister  has  been  doing  things  he 
should  not  do,  at  Walla  Walla,  Washington,  and 
Baker,  La  Grande  and  Pendleton,  Oregon,  and  al- 
though Mr.  Moore  is  responsible  for  this,  I  do  not 
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see  that  we  require  Mr.  Hollister's  services  fur- 
ther in  connection  with  sales.  If  you  can  find  any- 
thing else  around  the  plant  that  he  can  do  and 
make  himself  useful  you  might  arrange  to  retain 
him,  but  if  you  cannot  do  so  profitably  you  would 
better  ask  for  his  resignation.     [576] 
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Trusting  that  everything  is  moving  along  nicely, 
I  am, 

■    Yours  very  truly, 
(Signed)  R.  P.  BUTCHART. 

Filed  December  24,  1920.     G.  H.  Marsh,  Clerk. 
[577] 
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OREGON  PORTLAND  CEMENT  CO. 

Oswego,  Oregon,  March  28,  1916. 
Mr.  John  C.  Eden,  Pres. 

Superior  Portland  Cement  Co., 
Seattle,  Wash. 
Dear  Sir: 

We  have  your  esteemed  favor  of  the  25th,  and 
can  understand  your  position.  We  appreciate  very 
much  your  kind  offer  to  have  Mr.  Reitze  assist 
us  in  the  fight  we  have  ahead  of  us  with  the  War- 
ren Construction  Co.  We  appreciate  the  fact  that 
this  is  their  stronghold,  and  that  we  will  have  to 
start  to  uproot  some  of  the  biggest  trees  politically 
and  otherwise  in  the  State  of  Oregon. 

We  are  to-night  sending  Mr.  John  0.  Barr,  of 
the  Firm  of  Barr  &  Cunningham,  Consulting  En- 
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gineers  of  Portland,  to  Seattle  to.  confer  with  Mr. 
R-eitze.  Mr.  Reitze  has  promised  to  lend  us  news- 
paper clippings  and  other  information  pertaining 
to  the  Portland  fight  of  last  year. 

Assuring  you  of  our  appreciation  of  your  kind 
offer  of  assistance  and  co-operation,  we  remain, 

Very  truly  yours, 
OREGON  PORTLAND  CEMENT  COMPANY, 

AMAN  MOORE, 
Vice-President  &  Treasurer. 
M-W.     [578] 

April  3d,  1916. 
Mr.  Aman  Moore,  Vice-President, 
Oregon  Portland  Cement  Co., 
Oswego,  Oregon. 
Dear  Sir: 

I  have  yours  of  March  28th.  Since  writing  you, 
Mr.  Reitze,  our  Engineer,  has  made  a  report  on 
the  conditions  of  the  pavement  of  Linnton  Road, 
where  the  bitulithic  interests  are  evidently  employ- 
ing their  old  tactics  of  breaking  up  the  pavement 
in  order  to  discredit  the  concrete. 

The  Northern  mills,  as  you  know,  spent  a  lot  of 
money  in  the  fight  we  conducted  in  Multnomah 
County  a  few  months  ago,  and  even  though  we  will 
probably  be  out  of  the  cement  business  in  Oregon 
when  your  plant  starts,  I  would  naturally  dislike 
to  hear  that  part  of  our  work  at  least  had  been 
nullified  by  the  action  of  the  Warren  people.  I 
would  suggest  that  you  get  some  of  your  newspaper 
men  to  go  over  the  Linnton  Road  situation,  and 
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endeavor  to  get  some  publicity  and  head  of  work 
of  this  kind  in  the  future. 

Yours  truly, 


f^Tr^TTT,  President. 

Filed  December  24,  1920.     G.  H.  Marsh,  Clerk. 
[579] 


Plaintiff's  Exhibit  No.  103. 

March  6,  1916. 
Oregon  Portland  Cement  Co., 
Oswego,  Oregon. 

Attention  Mr.  Moore. 
Gentlemen : 

Confirming  our  telephone  conversation  with  Mr. 
Moore,  we  would  thank  you  for  quotation  on  100,000 
barrels  of  your  cement,  f.  o.  b.  Seattle, — delivery  to 
be  made  between  May  1st  and  September  1st,  1916. 
Time  of  delivery  may  possibly  be  extended  to  No- 
vember 1st.  It  is  possible  that  we  may  need 
a  much  larger  amount  than  this,  and  would  like  to 
hear  from  you  as  to  the  capacity  of  your  plant, — 
quality  of  your  product, — and  any  other  informa- 
tion which  might  be  of  assistance  in  securing  busi- 
ness for  your  material. 

Yours  very  truly, 
DENNY-RENTON  CLAY  &  COAL  CO., 

By , 

Assistant  General  Manager. 
JFK  :L. 
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Oswego,  Oregon,  March  11,  1916. 
Denny-Renton  Coal  &  Clay  Co., 

Seattle,  Washington. 
Gentlemen : 

Your  esteemed  inquiry  of  the  6th  inst.  requesting 
price  on  100,000  barrels  of  Portland  Cement  f.  o.  b. 
Seattle,  has  been  received  and  contents  carefully 
noted. 

Mr.  R.  P.  Butchart,  the  president  of  our  com- 
pany, is  now  in  California,  and  we  expect  his  re- 
turn here  within  the  next  week  or  two.  We  are 
awaiting  his  arrival  before  making  any  decision  as 
to  what  we  shall  do  in  regard  to  the  Seattle  market. 
We  have  had  several  other  requests  for  prices  and 
agencies  in  Seattle  but  will  not  make  any  final  de- 
termination of  the  matter  until  Mr.  Butchart 
reaches  here.  We  will  then  send  a  representative 
to  Seattle  who  will  call  on  you  before  any  final 
[580]     arrangements  are  closed. 

PLAINTIFF'S  EXHIBIT  No.  103— Cont'd. 
We  appreciate  your  inquiry  very  much,  and  re- 
main, 

Very  truly  yours, 
OREGON    PORTLAND    CEMENT    COM- 
PANY, 

AMAN  MOORE, 
Vice-President  and  Treasurer. 
M-W. 


vs.  The  United  States  of  America.  649 

March  13,  1916. 
Oregon  Portland  Cement  Co., 
Oswego,  Oregon. 

Attention  Mr.  Aman  Moore. 
Gentlemen : 

We  beg  to  acknowledge  receipt  of  your  letter  of 
March  11th,  advising  us  that  the  matter  of  our  in- 
quiry for  quotation  on  Cement  would  have  to  rest 
until  the  return  of  Mr.  Butchart  from  California, 
at  which  time  you  would  send  a  representative  to 
Seattle  who  would  call  upon  us  regarding  this  mat- 
ter. 

Yours  very  truly, 
DENNY-RENTON  CLAY  &  COAL  CO., 

By , 

Assistant  General  Manager. 
JEK-L. 

Filed  December  24,  1920.  G.  H.  Marsh,  Clerk. 
1581] 
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Plaintiff's  Exhibit  No.  104. 
TELEGRAM. 

San  Francisco,  Calif.,  Aug.  2,  1915. 
Willis  R.  Lebo  &  Co., 

Aberdeen,  Washington. 
Your  wire  even  date  cannot  accept  contract  am 
writing  fully. 

HENRY  COWELL  LIME  &  CEMENT  CO. 
San  Francisco,  August  2,  1915. 
Willis  R.  Lebo  &  Co., 

Aberdeen,  Washington. 
Gentlemen : 

Responding  to  your  telegram  of  the  second  in- 
stant, we  have  just  wired  you  as  follows:  ''Your 
wire  even  date.  Cannot  accept  contract.  Am 
writing  fully,"  and  beg  to  advise  that  we  must  with- 
draw the  $2.40  quotation.  Can  now  quote  you 
$2.70,  less  usual  sack  allowance,  dealer's  commis-^ 
sion  and  cash  discount. 

Yours  very  truly, 

W.  H.  GEORGE, 
Secretary. 

Filed  December  24,  1920.  G.  H.  Marsh,  Clerk. 
[582] 
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Plaintiif' s  Exhibit  No.  105. 
HENRY  COWELL  LIME  AND  CEMENT  CO. 

San  Francisco,  California,  Feb.  1,  1916. 
Mr.  Carl  Leonardt, 

C/o  Southwestern  Portland  Cement  Co., 
H.  W.  Hellman  Bldg., 
Los  Angeles. 
My  dear  Mr.  Leonardt: 

I  arrived  home  safely  and  want  to  thank  you  for 
your  very  kind  and  courteous  treatment  when  I  was 
at  Los  Angeles. 

Please  remember  me  kindly  to  Mr.  Merrill  and 
to  Mr.  Schirm. 

I  hope  that  by  this  time  the  get-together  talk 
-which  I  made  it  my  particular  business  to  give  all 
of  those  who  are  in  the  lime  business,  is  bearing 
fruit,  and  that  the  conditions  are  better  and  settled. 

I  congratulate  you  on  the  layout  and  character  of 
your  new  cement  plant  and  trust  that  when  she  be- 
gins operation  you  will  find  a  ready  market  for  a 
reasonable  output,  at  the  highest  price,  and  under 
regular  terms  and  conditions. 

Regarding  regular  terms  and  conditions:  I  en- 
close you  herewith  a  little  suggestion  which  I  trust 
will  be  interesting.  We  have  found  it  to  work  out 
to  the  best  possible  advantage  here. 

I  hope  to  be  able  to  write  you  in  a  few  days  that 
the  allowance  for  returned  empty  sacks  has  been 
changed  to  7i/2^. 
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Again  thanking  you,  and  conveying  to  you  my 
best  persona!  regards,  I  remain. 
Yours  very  truly, 

W.  H.  GEOEGE, 
Secretary. 
WHG-W.     [583] 

Monday,  February  7,  1916. 
Mr.  W.  E.  George,  Sec'y. 

Henry  Cowell  Lime  &  Cement  Co., 

2  Market  St.,  San  Francisco,  Cal. 
My  dear  George, 

I  received  your  letter  of  February  1st  and  thank 
you  very  much  for  the  contents.  That  is  the 
proper  spirit!  I  refer  to  where  you  mention  re- 
garding our  new  cement  plant  that  you  ''trust  when 
it  begins  operation  we  will  find  a  ready  market  for 
a  reasonable  output,  etc. 

Some  of  our  cement  manufacturers  seem  to  think 
that  no  one  else  has  a  right  to  engage  in  the  same 
I  business  and  manufacture  and  sell  cement,  which  is 
entirely  wrong  as  this  is  a  free  country  and  every 
man  has  a  right  to  make  an  honest  living,  and  any 
combine  to  ruin  a  competitor  by  misrepresentation 
and  crookedness  is  wrong,  which  soon  or  late  they 
will  find  out  to  their  sorrow  if  they  do  not  change 
their  tactics. 

You  know  a  good  neighbor  cannot  live  in  peace 
if  the  bad  neighbor  does  not  want  him  to.  The 
Portland  plant  as  well  as  the  Victorville  plant 
wants  to  live  in  peace,  but  no  man  has  the  right  to 
say  that  these  plants  have  no  right  to  manufacture 
or  sell    cement.     These    plants    only  want    their 
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rights,  which  they  hope  to  obtain  by  peaceful  and 
harmonious  methods.  Of  course  you  know  what  it 
means  to  a  large  manufacturer  as  compared  with 
one  that  has  less  capacity,  when  it  comes  to  price 
cutting.  I  leave  it  to  you  to  say  who  can  stand  it 
the  longest. 

I  was  in  San  Francisco  last  Saturday,  leaving  the 
same  evening.  I  talked  with  your  office,  but  you 
were  at  the  [584]  factory.  Mr.  But  chart  was  with 
me  and  no  doubt  will  write  you  from  Del  Monte. 
You  can  see  him  at  any  time  and  go  into  details 
with  him,  and  should  something  of  importance  come 
up  I  will  be  willing  to  go  to  San  Francisco  at  any 
time. 

Wishing  you  success,  I  am. 

Yours  very  truly. 


President. 

HENRY  COWELL  LIME   AND   CEMENT   CO. 
2  Market  Street. 

San  Francisco,  Feb.  8,  1916. 
Carl  Leonardt,  Esq., 

Pres.  Southwestern  Portland  Cement  Co., 
710  H.  W.  Hellman  Bldg.,  Los  Angeles. 
Dear  Mr.  Leonardt: 

I  am  just  in  receipt  of  yours  of  February  7th  and 
hasten  to  reply. 

I  am  willing  to  admit  the  truth  of  every  word  that 
you  say  and  you  know  how  I  feel  about  these 
matters.  I  feel  that  that  is  exactly  the  way  they 
should  be  carried  out. 
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Undoubtedly   by  this   time   you  have   my   other 
letter  written  from  the  plant  on  last  Saturday. 

At  this  writing  I  am  at  a  loss  to  know  where  Mr. 
Butchart  is.  My  understanding  was  that  he  was 
going  to  Los  Angeles,  probably  with  you  from  San 
Francisco,  altho  my  first  impression  was  that  he 
was  going  direct  to  Los  Angeles.  I  have  written 
him  in  your  care  at  Los  Angeles,  and  am  now  await- 
ing results  as  to  whether  it  is  best  for  me  to  go  to 
Los  Angeles,  to  see  him  at  Del  Monte  when  he  goes 
there,  or  to  await  his  arrival  again  at  San  Fran- 
cisco.    [585] 

When  in  Los  Angeles  I  outlined  to  you  what  I 
want  to  say  to  Mr.  Butchart,  and  I  do  hope  that  it 
will  be  agreeable  and  work  to  a  satisfactory  end.  I 
shall  be  very  glad  indeed  to  advise  you  of  all  re- 
sults. 

Thanking  you  indeed  for  your  many  courtesies,  I 
remain. 

Yours  very  truly, 

WHO-W.  W.  H.  GEORGE, 

Secretary. 

Filed  December  24,  1920.  G.  H.  Marsh,  Clerk. 
[586] 
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Plaintiff's  Exhibit  No.  116. 

Portland,  Oregon,  April  4,  1916. 
Mr.  S.  F.  Clark,  Purchasing  Agent. 
City. 
S.  P.  &  S.  By  Co. 
United  Ry.  Co. 
Ore.  Elec.  Ry.  Co. 
Ore.  Trunk  Ry.  Co. 
Dear  Sir: 

Please  be  advised  that  owing  to  the  extreme  short- 
age of  cars  and  the  coming  into  the  market  of  the 
Oregon  Portland  Cement  Company,  we  are  with- 
drawing from  this  market  and  are  closing  our  Port- 
land office. 

Thanking  you  for  past  favors,  we  beg  to  remain, 

Yours  very  truly, 
WASHINGTON  PORTLAND  CEiMENT  CO. 
BMP:P.  Per  BERT  M.  PURCHASE. 

Filed  December  24,  1920.     G.  H.  Marsh,  Clerk. 

[587] 
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Plaintiff's  Exhibit  No.  117. 

PACIFIC    PORTLAND    CEMENT    COMPANY, 
CONSOLIDATED. 

No.  Portland. 
San  Francisco,  Cal.,  March  24,  1915. 
Pacific  Portland  Cement  Company,  Consolidated. 

Portland,  Oregon. 
Gentlemen : 

Receipt  is  acknowledged  of  your  night  letter  of 
yesterday's  date  reading  as  follows: 

"Bellingham    Bay    Improvement    Company, 
Bellingham,  Washington,  telegraph  us  for  price 
fifteen    thousand    barrels    cement    May,    June, 
July  delivei'y  f.  o.  b.  Bellingham  shall  we  quote 
two  forty." 
As  we  understand  that  the  present  list  price  of 
the  Washington  Mills  is  $2.30  f.  o.  b.  Bellingham, 
we  have  telegraphed  you  that  it  is  quite  in  order  for 
you  to  quote  as  you  desire,  and  if  the  business  is  re- 
ceived by  us  on  this  basis,  we  shall  certainly  be  glad 
to  fill  it. 

Yours  very  truly, 

F.  W.  ERLIN, 
FWE-C  Secretary  and  Sales  Mgr. 

TELEGRAM. 
Portland,  Oregon,  March  23,  1915. 
Pacific  Portland  Cement  Co., 

Pacific  Bldg.,  San  Francisco,  California. 
Bellingham  Bay  Improvement  Company  Belling- 
ham   Washington    telegraph   us   for   price   fifteen 
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thousand  barrels  cement  May  June  July  delivery 
fob  Bellinghara      Shall  we  quote  two  forty. 

PACIFIC    POETLAND    CEMENT    COM- 
PANY, CON. 

TELEGRAM. 
San  Francisco,  Cal.,  March  24,  1915. 
Pacific  Portland  Cement  Co.  Cons. 
411  Board  of  Trade  Bldg., 
Portland,  Oregon. 
Quite  in  order  for  you  to  quote  Bellingham  two 
forty. 

PACIFIC    PORTLAND    CEMENT    CONS. 
CO. 

Filed  December  24,  1920.     G.  H.  Marsh,  Clerk. 
[588] 


Plaintiff's  Exhibit  No.  119. 

PACIFIC    PORTLAND    CEMENT    COMPANY, 

CONSOLIDATED. 

San  Francisco,  Cal.,  June  12,  1916. 
Pacific  Portland  Cement  Company,  Consolidated. 

Portland,  Oregon. 
Gentlemen : 

Yours  of  the  10th  with  order  from  Sanborn  & 
Son,  Astoria,  is  at  hand.  Under  the  circumstances 
we  will,  of  course,  bill  this  at  $2.30  Astoria,  and 
will  advise  you  as  soon  as  we  know  what  shipping 
arrangements  we  can  make,  and  whether  or  not  it 
would  be  advisable  for  us  to  ship  on  the  North  Pa- 
cific Steamship  Company's  boats. 
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As  for  the  work  which  the  Washington  Paving 
Company  were  low  on  at  Astoria,  inasmuch  as  this 
came  up  some  time  ago  and  their  bid  submitted  in 
good  faith,  we  would  say  that  they  would  be  entitled 
to  the  $2.30  price  for  direct  mill  shipment,  as  un- 
doubtedly they  figured  it  on  this  basis.  Of  course 
the  quoting  of  cement  on  this  would  be  a  contin- 
gency depending  upon  their  going  ahead  with  the 
work,  and  as  we  understand  your  letter,  this  has  not 
been  decided  at  this  time.  However,  if  they  do  go 
ahead  on  that  old  contract  you  will  please  quote 
them  $2.30  as  this  is  undoubtedly  the  figure  that 
would  be  named  them  by  anybody  dealing  with 
them. 

Yours  very  truly, 

F.  W.  ERLIN, 

FWE-C.  Secretary  and  Sales  Manager. 

Filed  December  24,  1920.  G.  H.  Marsh,  Clerk. 
[589] 


Plaintiff's  Exhibit  No.  131. 
HOTEL  STATLER. 

Detroit,  Mich.,  July  14,  1916. 
Mr.  Clarke  Moore, 

Sales  Manager,  Colorado  Portland  Cement  Co., 
Denver,  Colorado. 
Dear  Mr.  Moore: 

Very  glad  on  my  arrival  here  yesterday  to  receive 
your  letter  of  5th  from  Denver,  with  information 
regarding  sales  and  prospects.  I  am  pleased  to 
know  that  the  cement  is  being  so  favorable  received 
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in  Portland.  No  doubt  as  you  suggest,  our  com- 
petitors did  their  best  to  glut  the  market  prior  to 
our  commencing  operations.  Considering  this  and 
that  we  are  introducing  our  product,  I  suppose  we 
must  conclude  that  we  are  doing  as  well  as  could  be 
expected.  We  will  hope  that  market  conditions 
will  improve.  If  not,  at  the  price  at  which  we  sell, 
it  will  be  very  uphill  work  to  make  ends  meet.  I 
have  not  the  costs  of  manufacture  for  June,  expect 
this  when  I  reach  Toronto  early  next  week  but  at 
$1.46  net  to  us  at  Oswego,  the  price  at  which  the  Pa- 
cific contracts  have  been  made  on  the  25,700  barrels, 
I  am  very  doubtful  if  we  will  break  even.  This 
price  is  extremely  low  and  quite  disappointing  as  I 
was  under  the  impression  that  on  all  sales  to  points 
outside  of  Portland,  the  Portland  price  at  the  works 
or  at  Portland  would  obtain;  that  is,  it  would  cost 
the  Astoria,  Dallas,  Tillamook  buyer  the  Portland 
price  plus  freight,  from  Portland  or  Oswego,  which 
I  believe  is  the  same.     [590] 

Would  you  kindly  write  me  as  to  this  to  c/o  Domin- 
ion Securities  Corporation,  26  King  St.  E.,  Toronto, 
and  say  if  this  price  is  net  after  deducting  cost  of 
•sales  office  expenses. 

I  I  note  the  expenses  in  the  Sales  Office  and  do  not 
'See  how  they  can,  at  this  time,  when  introducing 
our  goods  and  under  present  conditions,  be  reduced. 
We  will  hope  for  better  times  in  the  near  future, 
when  your  organization  will  be  able  to  easily  dis- 
pose of  the  output. 

We  have  had  a  strenuous  trip  from  Seattle,  roads 
mostly  very  bad ;  covered  a  few  stretches  of  nice  con- 
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Crete  roads  and  notice  that  the  sun  shone  much 
brighter  over  these  spots  and  the  atmosphere  was 
much  more  pleasing.  The  worst  of  our  trip  is  over 
and  we  will  have  much  improved  conditions  for  the 
balance  of  the  journejr  but  if  you  should  consider 
motoring  from  Coast  to  Coast  for  a  pleasure  trip, 
don't.  Visited  the  Ford  and  Packard  Plants  to- 
day ;  they  are  wonderful. 

With  kind  regards, 
;  Yours  very  truly, 

E.  P.  BUTCHART. 

Denver,  Colo.,  July  18,  1916. 
•Mr.  R.  P.  Butchart, 

c/o  Dominion  Securities  Corporation, 
26  King  St.  E., 

Toronto,  Canada. 
Dear  Mr.  Butchart : 

I  am  in  receipt  of  your  letter  of  July  14th,  for 
which  I  wish  to  thank  you,  and  first  of  all  I  want 
to  urge  upon  you,  if  it  is  at  all  possible  to  do  so,  to 
come  to  Portland,  Oregon,  and  meet  Mr.  Boettcher, 
who  will  be  there  during  [591]  the  week  begin- 
ning July  24th.  I  presume  Mr.  Boettcher  will  be 
there  two  or  three  days.  He  has  gone  to  Montana 
on  a  proposition  that  will  take  his  time  during  this 
present  week.  I  expect  to  leave  for  Portland  to- 
morrow, and  I  will  probably  remain  there  for  two 
or  three  weeks.  If  you  can  meet  Mr.  Boettcher  in 
Portland,  I  am  certain,  that  it  will  be  time  well 
spent,  as  matters  of  great  interest  can  be  settled 
once  and  for  all  at  that  time.  I  cannot  urge  upon 
you  too  strongly  to  be  there  at  that  time,  if  possible. 
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Eegarding  the  matter  of  sales  and  the  low  price 
on  contracts  taken,  which  net  us  at  Oswego  $1.46 
per  barrel,  would  say,  that  we  took  over  a  contract 
of,  approximately,  4000  bbls.,  that  was  sold  by  the 
Washington  Company  to  the  County,  which  was 
sold  at  $1.50  f.  o.  b.  Portland,  or,  which  is  $1.40 
•f.  0.  b.  Oswego  net  to  us.  We  took  another  contract 
at  Astoria,  which  was  sold  at  $1.70  per  bbl.  f.  o.  b. 
Astoria,  which  was  the  price  prevailing  when  we 
started  our  factory,  but  which  has  now  been  advanced 
to  the  Portland  price  plus  the  freight.  The  con- 
tract referred  to  of  3000  bbls.  will  only  net  us  $1.32. 
Also,  some  of  the  other  contracts,  which  amount  to 
several  thousand  barrels,  were  sold  for  delivery  at 
Marshfield,  a  coast  point,  where  we  had  to  meet 
California  competition,  and  where  the  California 
factories  have  a  very  great  advantage  in  freight, 
against  our  freight  rate  from  Portland.  This  only 
nets  us  $1.37  per  barrel.  We  will,  however,  have  a 
lower  rate,  I  believe,  into  that  country,  when  the 
railroad  which  is  now  building  will  be  completed, 
and  it  may  be  that  we  will  deliver  some  of  the 
cement  after  the  completion  of  the  railroad  and 
thereby  net  us  a  little  better  price.  We  have  secured 
for  every  order  sold,  the  highest  delivery  price  that 
has  been  quoted  by  our  competitors,  and,  of  course, 
we  cannot  secure  for  our  [592]  cement  any  more 
money  than  is  being  asked  by  our  competitors.  I 
thought  it  was  better  to  take  on  this  business  at  the 
prices  named,  because  later  on  we  may  be  able  to 
secure  better  delivery  prices,  besides  being  able  to 
have  some  tonnage  to  ship,  and  in  addition  to  this, 
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the  effect  that  it  will  have  on  our  competitors,  f oT 
us  to  secure  business  at  prices  named  by  them. 
From  the  prices  I  have  given,  there  are  no  sales 
expenses  figured  off.  Of  course,  the  cost  of  manufac- 
ture is  no  doubt  high  for  the  first  month,  but  surelv 
the  cost  of  manufacture  should  be  very  much  lower 
from  this  time  on.  We  will  certainly  use  every  effort 
possible  to  keep  expenses  at  the  minimum,  and  you 
may  rest  assured,  that  every  barrel  of  cement  will  be 
sold  at  the  highest  possible  price,  that  can  be  ob- 
tained. This  is  shown  in  the  sales  we  have  made 
to  retail  dealers,  which  show  a  net  return  f .  o.  b. 
Oswego  of  $1.70  per  bbl.,  which  is  the  price  we  are 
asking  for  shipments  to  Portland. 

I  sincerely  hope  to  meet  you  in  Portland  next 
week  and  go  into  all  of  these  matters  further  in 
detail.  I  assure  you,  that  your  presence  will  give 
me  great  pleasure,  in  which  I  can  assure  you,  that 
everybody  joins  me. 

Yours  very  truly. 


Gen'l  Sales  Manager. 
CMM/CP. 

Filed  December  24,  1920.     G.  H.  Marsh,  Clerk. 
{593] 
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Plaintiff's  Exhibit  No.  138. 
OREGON  PORTLAND  CEMENT  CO. 

Oswego,  Oregon. 
Denver,  Colorado,  April  27,  1916. 
Mr.  C.  T.  W.  Hollister, 

Oregon  Portland  Cement  Co., 
Oswego,  Oregon. 
Dear  Sir: 

'  I  am  enclosing,  herewith,  business  contract  with 
the  Home  Telephone  and  Telegraph  Co.,  of  Port- 
land, Oregon,  properly  signed.  Also  the  envelope 
you  sent  me  for  approval,  and  I  wish  you  would 
order  2000  of  the  large  ones  and  5000  of  the  smaller 
ones,  from  the  Government,  at  once. 

I  am  also  enclosing  herewith  a  larger  envelope, 
which  has  my  address  on  it,  and  I  wish  you  would 
order  500  of  these  also  from  the  Government, 
stamped,  as  well  as  with  the  return  card  in  the 
upper  left  hand  corner,  which  the  Government 
prints.  These  envelopes  I  wish  you  would  ask  them 
to  make  in  some  other  color  than  white,  for  the 
reason,  that  those  addressed  to  me  by  the  salesmen 
of  the  Colorado  Company  are  white,  and  those  of 
the  Three  Forks  Co.  are  buff,  and  any  other  color, 
therefore,  that  you  think  would  be  good,  will  be 
entirely  agreeable  to  me,  but  I  would  suggest,  that 
a  light  blue  would  be  very  suitable.  The  printing 
on  the  envelopes,  of  my  name  and  address,  will 
have  to  be  done  after  they  are  returned  by  the  Gov- 
ernment.    That  we  can  have  done  by  some  printer 
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in  Portland.     The  prices  stated  in  your  letter  are 
correct. 

I  received  the  map  and  the  express  package,  en- 
closing the  freight  tariffs  yesterday,  and  we  are 
working  on  them  and  expect  to  have  them  in  shape 
so  that  I  can  take  them  with  me  to  Portland  in 
ihe  course  of  a  couple  of  weeks. 

I  wish  you  would  let  me  know  at  once  how  Mr. 
Newlands    is    getting    along    at    the    factory,    and 
whether  he  can  give  us  any  more  definite  idea  when 
he  will  have  cement  ready  to  sell.     I  think  it  would 
be  well  for  us  to  have  anywhere  from  1000  to     [594] 

PLAINTIFF'S  EXHIBIT  No.  138— Cont'd. 
10000  bbls.  on  hand,  before  we  go  out  soliciting 
business  vigorously  and  telling  people  we  are  ready 
to  deliver  cement.     I  will  be  glad  to  receive  this  in- 
formation at  the  earliest  possible  moment. 

Regarding  the  Washington  and  Olympia  Port- 
land cement  companies  selling  cement  in  Portland 
again  on  a  temporary  arrangement,  would  say  for 
your  information,  it  is  my  understanding,  that  they 
have  some  contracts  they  are  completing. 
»  I  thank  you  for  the  clipping  you  enclosed,  re- 
garding the  Salem  bridge,  which  I  will  look  over 
'carefully. 

Yours  truly, 

CLARK  M.  MOORE, 
General  Sales  Manager. 

CMM/CP. 

Filed  December  24,  1920.  O.  H.  Marsh,  Clerk. 
[595] 
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Plaintiff's  Exhibit  No.  142. 

July  12,  1916. 
Mr.  Clark  M.  Moore, 

c/o   Colorado   Portland   Cement   Co., 
Denver,  Colorado. 
Dear  Sir: 

Mr.  Robson  called  yesterday  and  stated  that  some 
body  sold  the  northwest  Steel  Company  50  barrels 
of  California  cement  at  $2.35  delivered.  We 
checked  this  up  and  Mr.  Statter  advised  that  the 
Northwest  Steel  Company  asked  the  Tait  Transfer 
Company  for  a  price  to  deliver  said  50  barrels 
and  Tait  delivered  for  5^  per  barrel,  making  $2.35 
at  the  Northwest  Steel  Works, — a  $2.45  point.  Mr. 
Statter  explained  that  it  was  a  pretty  hard  thing 
to  control  conditions  of  this  kind,  and  the  same 
is  admitted  by  Mr.  Robson. 

We  are  greatly  pleased  to  receive  orders  through 
Mr.  J.  E.  Moore  for  80  barrels  to  the  Carl  E.  Fisher 
Lbr.  Co.  Eugene  and  200  barrels  to  W.  C.  Hall, 
Eugene,  both  50-day  deliveries. 

Your  brother  will  be  as  far  south  as  Ashland 
tomorrow  and  is  figuring  on  working  back. 

Mr.  Wellman  attended  the  meeting  of  the  City 
^Council  at  Estacada  last  night  and,  on  account  of 
a  defect  in  the  specifications,  they  will  readvertise. 
He  states  that  the  feeling  there  is  very  friendly 
towards  "Oregon."  From  Estacada  Mr.  Wellman 
ran  across  the  country  to  Oregon  City  and  Hills- 
boro  and  will  be  in  Portland  tomorrow  and  he  will 
then  canvass  the  city  thoroughly.     [596] 
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Kindly  note  attached  letter  from  the  Astoria  Fuel 
i&  Supply  Company  and  our  reply  to  them.  Also 
clipping  from  the  Morning  Oregonian  which  is  of 
linterest.  In  this  connection,  we  today  received  a 
letter  from  Greo.  W.  Sanborn  &  Sons,  Astoria, 
asking  for  a  quotation.  This  request  is  of  interest 
in  connection  with  the  clipping  as  we  quoted  San- 
bom  on  June  26th  the  advanced  price.  We  are 
again  quoting  Sanborn. 

Mr.  Harris,  of  the  McCracken  Company,  states 
this  morning  he  has  canvassed  the  City  thoroughly 
on  his  motorcycle  and  finds  "Oregon"  universally 
throughout  the  city.  I  visited  Tranchel  &  Parelius  's 
job,  also  Luke  Dangerfield's  job  and  Oregon  is  being- 
used  and  they  are  greatly  pleased  with  it  and 
state  that  in  the  future  there  is  nothing  but  Ore- 
gon. There  is  not  a  great  deal  of  work  going  on 
In  Portland.  From  the  papers  there  seems  to  be 
considerable  work  east  of  Umatilla.  We  have  had 
two  or  three  inquiries  for  quotations  from  that  sec- 
tion in  reply  to  the  circular  letter  you  dictated  and 
we  are  quoting  on  the  basis  of  $2.30  Portland, 
nothing  said  about  10^  dealer's  commission.  On  the 
$2.30  basis  we  received  an  order  from  J.  D.  Bower, 
Dayton,  Wash. 

Weather  here  is  hot  and  fair. 
'    Regards  to  you  from  one  and  all. 

Yours   truly, 

H-D.       [597]  ; 
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OREGON  PORTLAND  CEMENT  CO. 

Oswego,  Oregon. 

Denver,  Colo.,  July  17,  1916. 
Mr.  C.  T.  W.  Hollister, 

c/o  Oregon  Portland  Cement  Co., 
Portland,  Oregon. 
Dear  Sir: 

T  am  very  glad,  indeed,  to  receive  your  letter 
of  July  12,  giving  me  so  much  in  detail  the  con- 
ditions. 

The  first  paragraph  of  your  letter  refers  to  the 
Northwest  Steel  Co.  having  bought  cement  at  $2.35 
per  bbl.  at  the  plant,  when  our  price  would  be  $2.45. 
From  your  letter  I  take  it,  that  the  Golden  Gate 
people  sold  this  cement  and  the  Tait  Transfer  Co. 
hauled  it  for  5^  per  bbl.,  in  which  case  we  certainly 
can  have  no  objection,  as  our  price  f.  o.  b.  the  dock 
would  be  $2.30,  which  is  the  price,  I  understand, 
that  the  Golden  Gate  people  received  for  the  ce- 
ment. 

I  am  very  much  pleased  to  note  on  your  shipping- 
report  that  Mr.  McMillan  is  now  trading  with  us. 
Please  say  to  him,  that  I  appreciate  this  informa- 
tion very  much. 

'  The  last  paragraph  of  your  letter  is  very  grati- 
fying, and  I  note  we  seem  to  be  furnishing  the 
City  of  Portland  with  a  greater  percentage  of  their 
cement  requirements  than  I  had  felt  might  be  the 
case.  I  enclose  copy  of  my  letter  to  Mr.  Haider- 
man,  which  is  self-explanatory,  and  I  certainly 
want  to  go  into  this  matter  with  him  when  I  am 
next  in  Portland. 
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I  am  returning  herewith  correspondence  for  your 
files. 

Yours  very  truly, 

CLARK  M.  MOORE, 
Gen'l  Sales  Manager. 
CMM/CP.     [598] 

Denver,  Colo.,  July  17,  1916. 
Astoria  Fuel  and  Supply  Co., 

Astoria,  Oregon. 
•Dear  Sirs: 

Attention  Mr.  C.  W.  Halderman,  Manager. 
Your  very  courteous  letter  of  July  10th  has  been 
forwarded  to  me  here,  and  I  appreciate  very  much 
the  seriousness  of  the  propositions  therein  referred 
to,  and  I  am  more  than  anxious  to  get  into  these 
matters  in  detail  with  you,  personally. 

I  expect  to  be  in  Portland  the  latter  part  of 
this  week  and  will  'phone  you  very  soon  after  my 
arrival ;  and  anticipating  the  pleasure  of  going  over 
this  matter  with  you,  I  beg  to  remain  meantime. 

Yours  very  truly, 


Gen'l  Sales  Manager. 
CMM/CP. 

Filed  December  24*,  1920.     G.  H.  Marsh,  Clerk. 
^[599] 

May  4,  1916. 
Auburn  Furniture  &  Hdwe.  Co., 

Auburn,  Washington. 
Gentlemen : 

Acknowledging  receipt  of  your  favor  of  the  2d, 
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We  have  been  unable  to  obtain  satisfactory  freight 
rates  into  your  territory.  We  doubt  very  much 
whether  we  will  be  able  to  quote  attractive  prices 
to  yjou.  We  hope  to  be  able  to  write  you  again 
shortly. 

Thanking  you  for  your  communication,   we   re- 
main, 

Yours  truly, 
OREGON  PORTLAND  CEMENT  COMPANY, 

Representative. 
H-W. 
Mr.  Moore :  Auburn  between  Tacoma  and  Seattle. 
May  be  friends  of  Washington  plants  after  data. 

HOLLISTER. 

Filed  December  24,  1920.     O.  H.  Marsh,  Clerk. 
[600] 


Plaintiff's  Exhibit  No.  146. 

1104  Wilcox  Building,  Portland, 
June  10,  1916. 
Chehalis  Brick  &  Tile  Co., 
Chehalis,  Washington. 
Gentlemen : 

We  thank  you  for  your  letter  of  June  7th,  re- 
garding your  handling  our  cement,  and  would  say 
that  it  is  not  our  intention  to  establish  any  jobbing 
agencies  anywhere. 

However,  we  will  be  glad  to  take  up  the  matter 
with  you  a  little  later  on,  when  we  are  in  posi- 
tion to  furnish  sufficient  quantity  of  cement  to 
take  care  of  the  requirements  of  all  the  territory 
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tributary  to  our  factory.  At  the  present  time,  we 
have  several  orders  for  shipment  into  Oregon  in 
nearby  territory,  and  as  our  output  is  very  limited 
at  this  time,  because  of  just  beginning  operations, 
v^e  do  not  want  to  overreach  our  capacity,  but 
will  be  glad  to  take  the  matter  up  with  you  at  some 
future  date. 

Yours  very  truly, 


General  Sales  Manager. 
M-W. 

Chehalis,  Wash.  6-7-16. 
Oregon  Portland  Cement  Co., 

Oswego,  Oregon. 
Gentlemen : 

We  sell  90%  of  all  common  and  fire  brick  in  all 
southwest  Washington  but  so  far  have  not  taken 
up  the  handling  of  cement.  Just  now  we  have  in- 
quiry for  500  sacks  Portland  cement  in  combination 
with  a  fire  and  common  brick  order  for  Eaymond, 
Washington.  Kindly  write  what  is  the  very  best 
price  you  can  give  on  the  above  quantity  FOB 
Raymond  and  also  what  price  you  could  give  us 
on  carload  lots  from  Chehalis  and     [601]     vicinity. 

PLAINTIFF'S  EXHIBIT  No.  146— Cont'd. 
We  often  have  inquiries  in  conjunction  with  other 
work  and  if  we  can  do  anything  that  will  be  of 
mutual  advantage,  we  might  be  pleased  to  take  the 
matter  up.  Our  firm  keeps  a  salesman  on  the  road 
covering  from  near  Olympia  to  Vancouver,  Wash- 
ington, including  all  Grays  Harbor  and  Willapa 
Harbor  points  as  well  as  all  intervening  stations. 
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Awaiting  your  answer,  we  remain, 
Yours  truly, 
CHEHALIS  BRICK  AND  TILE  CO., 
Per  S.  J.  SAINDON,  Sec. 

Filed  December  24,  1920.     G.  H.  Marsh,   Clerk. 
[602] 
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TELEGRAM. 
Aberdeen,  Wash.,  June  13,  1916. 
Oregon  Portland  Cement  Co., 
Oswego,  Oregon. 
Relative   to  past  correspondence   we   would  like 
to  quote  tomorrow  on  three  thousand    barrels    ce- 
ment for  street  work.     Please  wire  at  once  if  you 
can  give  us  price. 

ABERDEEN  MANUFACTURING  CO. 

June  16,  1916. 
Aberdeen  Mfg.  Co., 

Aberdeen,  Washington. 
Gentlemen : 

Your  telegram  of  June  13th  did  not  reach  this 
office  until  today,  having  evidently  been  delayed 
at  Oswego,  and  consequently  we  know  we  are  too 
late  to  give  you  a  price  on  the  3000  barrels  of  ce- 
Inent  you  asked  for.  We  have  a  little  cement  at 
our  factory  as  we  have  just  started  manufactur- 
ing, but  expect  before  long  to  have  quite  a  stock 
ahead. 

We  have  a  few  orders  in  territory  immediately 
adjacent  to   our   factory   which   we   want   to   take 
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care  of  before  going  into  territory  further  away, 
but  expect  to  be  in  position  to  make  you  quota- 
tion later  on,  when  we  will  be  glad  indeed  to  take 
the  matter  up  with  you. 

Thanking  you  most  kindly  for  the  inquiry,  we 
remain. 

Very  truly  yours. 


General  Sales  Manager. 
M-W. 

Filed  December  24',  1920.     G.  H.  Marsh,  Clerk. 
{603] 
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AprU  26,  1916. 
Mr.  F.  R.  Clark,  Purchasing  Agent, 
City  of  Centralia, 

Centralia,  Washington. 
Dear  Sir: 

Acknowledging  receipt  of  your  favor  of  the  25th. 
We  regret  very  much  at  this  time  we  are  unable 
to  quote  you  on  cement.  The  rate  question  in  your 
territory  has  not  been  settled,  and  until  same  is 
adjusted,  nothing  can  be  done.  We  will  again 
write  you  shortly. 

Yours  very  truly, 
OREGON  PORTLAND  CEMENT  COMPANY, 

Representative. 
H-W. 
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THE  CITY  OF  CENTRALIA. 

Centralia,  WasMngton,  April  25,  1916. 
Oregon  Portland  Cement  Co., 
Dear  Sirs: 

Yours  of  April  11th  was  received;  was  pleased 
to  hear  that  you  was  expecting  to  be  able  to  quote 
cement  prices  soon;  now  could  you  give  me  some 
idea  what  the  price  would  be  f  o  b  Centralia.  Do 
you  think  you  could  make  a  price  at  $2  per  bbl.,  or 
something  like  that;  what  you  say  to  me  wiU  be 
strictly  private.  We  will  be  ready  to  use  cement 
about  the  middle  of  May;  would  you  care  to  have 
someone  represent  you  here  in  Centralia.  I  would 
be  very  pleased  to  hear  from  you  as  soon  as  con- 
venient how  you  are  getting  along. 

Yours  very  truly, 

F.  R.  CLARK. 

Filed  December  24,  1920.  G.  H.  Marsh,  Clerk. 
[604] 
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SP&S  will  publish  rate  13%  on  cement  C.  L.  from 
Irvin,  Washington,  to  Vancouver,  Washington  and 
Portland,  Oregon,  if  Irvin  plant  secure  contract 
for  Interstate  Bridge  cement. 

W.  D.  SKINNER, 
T.  M. 
Portland,   Oregon,   3/6/15. 

Filed  December  24,  1920.  G.  H.  Marsh,  Clerk. 
[605] 
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Plaintiff's  Exhibit  No.  152. 

W.  D.  Skinner,  Traffic  Manager, 
S.  P.  &  S.  By.  Co., 
Portland,  Oregon. 
Dear  Sir: 

Referring  to  pencil  memorandum  you  gave  the 
writer  on  Saturday,  the  6th  inst.,  in  which  you 
agreed  to  publish  13%^  rate  on  cement  from  Irwin, 
Washington,  to  Vancouver,  Washington,  and  Port- 
land, Oregon,  provided  we  secured  Interstate  bridge 
contract,  would  say  that  we  have  closed  contract  to 
furnish  that  cement,  and  confirming  the  writer's  talk 
with  you  on  the  6th  inst.,  please  see  that  that  rate 
is  published  with  the  least  possible  delay,  advising 
us  as  soon  as  possible  when  same  will  become  ef- 
fective and  whether  intermediate  points  will  take 
the  same  rate. 

Very  truly  yours, 
INTERNATIONAL  PORTLAND  CEMENT 
COMPANY,  LTD. 

Sales  Manager. 
B:R. 

Filed  December  24,  1920.     G.  H.  Marsh,   Clerk. 
[606] 
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Plaintiff's  Exhibit  No.  153. 
DAY  LETTER. 

March  11,  1915. 
W.  D.  Skinner,  Traffic  Manager, 
S.  P.  &  S.  Ry.  Co., 
Portland,  Oregon. 
We  have  not  yet  received  copy  of  tariff  covering 
rate  to  Vancouver  and  Portland  that  you  and  your 
Spokane   agent   agreed   to   give   us.     Acting   upon 
agreement  we  have  contracted  to  furnish  approxi- 
mately ten  thousand  tons.     Must  have  tariff  effec- 
tive at  earliest  possible  date.     Answer. 

INTERNATIONAL  PORTLAND  CEMENT 
COMPANY,  LTD. 

TELEGRAM. 
Portland,  Oregon,  March  11,  1915. 
International  Portland  Cement  Co.  Ltd., 
Spokane,  Washington. 
Wire  date  as  explained  Mr.  Berry  by  telephone 
ninth  and  letter  to-day  my  hands  temporarily  tied 
as  to  publication  tariff.     Have  discussed  situation 
fully  with  Pacific  Bridge  Company  who  are  satisfied 
to  leave  matter  my  hands  for  few  days  when  hope 
be  able  advise  definitely. 

W.  D.  SKINNER. 

Filed  December  24,  1920.     G.  H.  Marsh,   Clerk. 
[607] 


Plaintiff's  Exhibit  No.   163.     ' 
J.  H.  Block.  November  10,  1920.  Page  2. 

*' after  you  left  Chicago,  the  Association  proceed- 
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ings  were  very  interesting,  and  I  believe  that  a 
great  amount  of  good  for  the  industry  was  accom- 
plished, and  my  only  regret  was,  that  you  were  not 
there,  as  I  am  certain  you  would  have  enjoyed  most 
of  the  meetings,  although  they  are  usually  tiresome. 
Everything  I  had  on  my  mind  to  discuss  with  our 
friends,  terminated  satisfactorily  to  us,  and  in  that 
way  I  felt,  that  my  trip  to  Chicago  was  a  very  profit- 
able one." 

Regarding  the  Government  bids,  which  will  be  re- 
ceived here  on  May  25th,  I  would  say,  I  am  putting 
in  a  bid  for  the  Oregon  Portland  Cement  Co.  at  our 
regular  dealer's  price,  which  will  be  high,  but  which 
will  get  our  name  before  the  Eeclamation  Service. 
In  Montana,  we  will  bid  $1.50  net  f.  o.  b.  Trident. 
In  Colorado,  I  have  not  definitely  decided  whether 
to  bid  more  than  $1.00,  or  not,  but  am  afraid  to 
bid  much  higher  than  that. 

I  am  going  to  Portland,  Oregon,  via  San  Fran- 
cisco, where  I  will  see  our  friends,  and  I  am  very 
much  pleased  to  have  received  letters  since  I  saw 
you,  from  Mr.  Erlin,  of  the  Pacific  Portland  Ce- 
ment Co.,  and  Mr.  Muhs,  of  the  Santa  Cruz  Co., 
asking,  if  it  would  not  be  possible  for  me  to  go  to 
Portland  via  San  Francisco,  so  as  to  discuss  mat- 
ters of  interest.  As  you  know  Mr.  Leonardt  was 
here,  and  went  via  Portland,  Colorado  to  Ogden, 
where  he  will  see  Mr.  Pingree,  as  well  as  Mr.  Day, 
and  make  an  effort  to  buy  the  Ogden  plant. 
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I  am  enclosing  herewith,  for  your  information, 
correspondence  I  received  from  Mr.  Short  regard- 
ing the  Lewiston  proposition,  all  of  which  is  self 
explanatory,  and  it  is  my  candid  opinion,  that  Mr. 
Morse  certainly  made  a  hell  of  a  mess  handling 
[608]     this  proposition,  and  it  certainly  seems  now 

PLAINTIFF'S  EXHIBIT  No.  163— Cont'd, 
that  the  opportunity  is  lost  to  us.  However,  I  am 
enclosing  you,  herewith,  copy  of  a  letter  I  have  just 
written  Mr.  Short,  in  which  I  make  a  suggestion, 
which  may,  or  may  not,  have  any  merit.  Of  course, 
I  leave  this  entirely  to  you  to  decide.  In  case  an- 
other cement  company  goes  into  Montana,  at  Lewis- 
ton,  we  win  have  lost  at  least  one-third  of  our 
business,  even  if  we  could  be  able  to  maintain  good 
prices. ' ' 

Filed  December  24,  1920.  G.  H.  Marsh,  Clerk. 
[609] 


Defendants'  Exhibit  No.  1. 
CONSTITUTION. 

1'.  The  name  of  the  Association  shall  be  AS- 
SOCIATION OF  AMERICAN  PORTLAND  CE- 
MENT MANUFACTURERS. 

(Amended  May  10,  1916.) 

The  name  of  the  Association  shall  be  PORTLAND 
CEMENT  ASSOCIATION. 

2.  The  Association  is  formed  for  the  purpose 
of  discussing  the  various  questions  of  interest  to 
the  industry  arising  from  time  to  time,  and  to  ex- 
change views  as  to  the  best  method  of  manufac- 
turing,  extending,   developing  and  conducting  the 
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business,  and  to  do  all  things  incidental  and  con- 
ducive to  the  attainment  of  the  above  objects. 

3.  The  business  office  of  the  Association  shall  be 
at  the  office  of  the  Secretary  of  the  Association. 

4.  The  management  of  the  Association  shall  be 
vested  in  an  Executive  Committee  consisting  of 
nineteen  members,  viz:  The  President,  two  Vice- 
Presidents,  the  Treasurer,  and  fifteen  other  mem- 
bers of  the  Association,  but  this  number  may  be 
increased  by  such  other  members  and  such  other 
officers  as  the  Association  may  from  time  to  time 
appoint  by  an  amendment  to  its  By-Laws. 

5.  The  Association  has  no  Capital  Stock,  and  the 
members  thereof  shall  be  composed  of  the  sub- 
scribers and  their  associates  and  of  such  persons 
as  may  from  time  to  time  be  admitted  by  vote  in 
such  manner  and  upon  such  requirements  as  may 
be  prescribed  by  the  By-Laws.  The  Association 
shall,  nevertheless,  have  power  to  exclude,  expel  or 
suspend  members  for  just  or  legal  cause  subversive 
of  the  best  interests  and  [610]  morals  of  the 
business,  and  in  such  legal  manner  as  may  be  or- 
dained and  directed  by  the  By-Laws. 

6.  The  By-Laws  of  the  Association  shall  be  ad- 
mitted and  taken  to  be  its  laws  subordinate  to  this 
Constitution  and  the  Constitution  of  the  United 
States;  they  shall  be  altered  and  amended  as  pro- 
vided for  by  the  By-Laws  themselves,  and  shall 
prescribe  the  powers  and  functions  of  the  Executive 
Committee  herein  mentioned  and  those  to  be  here- 
after elected,  the  times  and  places  of  meetings  of  the 
Committee    and   this   Association,    the   number   of 
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members  who  shall  constitute  a  quorum  at  the  meet- 
ings of  the  Association  and  of  the  Committee,  the 
qualifications  and  manner  of  electing  members,  the 
manner  of  electing  officers,  and  the  powers  and 
duties  of  such  officers,  and  all  others  concerned,  and 
all  internal  arrangements  of  the  said  Association. 

7.  Proposed  amendments  to  the  Constitution 
signed  by  at  least  three  (3)  members  must  be  pre- 
sented in  writing  to  the  Executive  Committee  at 
least  two  (2)  weeks  before  the  next  meeting  of  the 
Association.  In  the  notices  of  this  meeting  the 
proposed  amendment  or  amendments  shall  be  pre- 
sented. At  the  meeting,  the  proposed  amendment 
or  amendments  may  be  discussed  and  amended. 
They  shall  then  be  sent  out  to  letter  ballot.  If  two- 
thirds  of  the  total  membership  as  signified  by  letter 
ballot  are  in  favor  of  the  amendment  or  amend- 
ments, it  or  they  shall  be  adopted. 

BY-LAWS. 
Article  I. 

Members. 

Section  1.  Any  corporation,  firm  or  individual 
engaged  in  the  manufacture  of  Portland  cement  in 
the  United  States  or  Canada  [611]  is  eligible  for 
membership. 

Section  2.  Any  corporation,  firm  or  individual 
engaged  in  the  manufacture  of  Portland  cement  out- 
side of  the  United  States  or  Canada  is  eligible  for 
Foreign  Membership.  Foreign  Membership  en- 
titles the  holder  to  all  the  privileges  of  the  Associa- 
tion with  the  exception  of  voting  and  holding  office. 
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Sec.  3.  Any  individual  having  been  actively  en- 
gaged in  the  manufacture  of  Portland  cement  may 
be  elected  to  Honorary  Membership  by  the  Execu- 
tive Committee.  Honorary  Membership  entitles 
the  holder  to  all  privileges  of  the  Association  with- 
out dues,  with  the  exception  of  voting  and  holding 
office. 

Sec.  4.  Any  corporation,  firm  or  individual,  as 
above  limited,  can  become  a  member  of  the  Associa- 
tion upon  being  proposed  by  two  members  of  the 
Association  and  being  elected  by  a  majority  of  the 
Executive  Committee. 

Sec.  5.  Applications  for  membership  and  resig- 
nations from  membership  must  be  transmitted  in 
writing  to  the  Secretary. 

Article  II. 
Officers  and  Their  Elections. 

Section  1.  The  Officers  shall  be  a  President,  two 
Vice-Presidents,  Secretary,  Assistant  Secretary, 
Treasurer  and  Assistant  Treasurer. 

Section  2.  These  Officers,  except  the  Secretary, 
Assistant  Secretary  and  Assistant  Treasurer,  shall 
be  elected  by  ballot  at  the  annual  meeting  of  the  As- 
sociation in  December  and  shall  hold  office  for  one 
year  or  until  their  successors  are  duly  elected. 

The  Secretary,  Assistant  Secretary  and  Assistant 
Treasurer  shall  be  elected  by  the  Executive  Com- 
mittee. 

Section  3.  The  Executive  Committee  shall  consist 
[612]  of  the  President,  two  Vice-Presidents  and 
Treasurer  and  fifteen  members,  being  elected  by  bal- 
lot at  each  annual  meeting  in  December. 
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A  majority  of  the  Committee  shall  constitute  a 
quorum. 

Sec.  4.  The  salaries  of  the  officers  and  all  em- 
ployees of  the  Association  shall  be  fixed  by  the  Ex- 
ecutiye  Committee. 

Sec.  5.  The  President,  Vice-President  and  Treas- 
urer and  members  of  the  Executive  Committee, 
elected  under  these  By-Laws,  shall  serve  for  their 
respective  terms  to  which  they  have  been  duly 
elected,  or  until  their  successors  have  been  duly 
elected. 

Sec.  6.  The  Executive  Committee  shall  have 
the  power  to  fill  any  vacancies  occurring  in  their 
number  by  death,  resignation,  or  otherwise,  and  to 
appoint  such  committees  as  may  be  necessary  to 
carry  out  the  objects  of  this  Association.  They 
shall  also  fill  vacancies  in  the  general  offices. 

Sec.  7.  At  all  meetings  each  membership  shall 
have  a  vote. 

Sec.  8.  Except  the  Secretary,  Assistant  Secre- 
tary and  Assistant  Treasurer,  the  election  of  officers 
and  members  of  the  Executive  Committee  shall  be 
by  ballot.  The  Executive  Committee,  before  each 
annual  meeting,  shall  appoint  a  Nominating  Com- 
mittee of  five,  from  members  of  the  Association,  not 
members  of  its  own  body,  whose  duty  it  shall  be  to 
nominate  a  full  list  of  officers.  The  list  of  nomina- 
tions so  made  shall  be  submitted  to  the  membership 
not  more  than  eight  (8)  weeks,  nor  less  than  four 
(4)  weeks  before  the  coming  annual  meeting. 

Further  nominations  signed  by  at  least  five  mem- 
bers may  be  submitted  to  the  Secretary  in  writing 
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at  least  two  (2)  [613]  weeks  before  the  annual 
meeting,  and  such  nominations  shall  also  be  sub- 
mitted to  the  membership  on  the  official  ballot. 

Article  III. 

Duties  of  Officers. 

President. 

Section  1.  It  shall  be  the  duty  of  the  President 
to  preside  at  all  meetings  of  the  Association  and  of 
the  Executive  Coromittee.  He  shall  himself  be  ex- 
officio  a  member  of  all  committees.  He  shall  sign 
all  orders  on  the  Treasury  for  the  payment  of 
money;  he  shall  see  to  the  enforcement  of  the  By- 
Laws,  and  shall  carry  into  execution  all  resolutions 
of  the  Association  and  of  the  Executive  Committee. 

The  President  may  call  a  meeting  of  the  Execu- 
tive Committee  at  any  time. 

Vice-Presidents. 

Section  2.  The  Vice-Presidents  shall,  in  the 
event  of  the  death,  resignation,  disability  or  ab- 
sence of  the  President,  perform  all  the  duties  of 
said  officer. 

Secretary. 

Sec.  3.  It  shall  be  the  duty  of  the  Secretary  to 
give  notice  of  all  meetings  of  the  Association  and 
of  the  Executive  Committee ;  to  keep  a  record  of  all 
proceedings  had  at  such  meetings;  to  preserve  all 
communications  received  by  him  pertaining  to  the 
affairs  of  the  Association;  to  draw  and  attest  all 
orders  on  the  Treasurer ;  to  keep  a  roll  of  the  mem- 
bers of  the  Association;  and  to  perform  such  other 
duties  as  usually  pertain  to  the  office  of  Secretary, 
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or  as  the  Association  or  Executive  Committee  may 

require. 

Treasurer, 

Sec.  4.  The  Treasurer  shall  receive  and  collect 
the  dues  of  the  members  and  all  other  moneys  other- 
wise belonging  to  the  Association,  and  shall  deposit 
the  same  in  a  depository  [614]  to  be  designated 
l3y  the  Executive  Committee.  He  shall  pay  out  such 
moneys  only  upon  the  order  of  the  President,  at- 
'sted  by  the  Secretary,  and  shall  preserve  the 
proper  vouchers  for  all  payments  so  made.  He 
shall  keep  proper  books  of  account,  which  shall  be 
open  at  all  times  to  the  inspection  of  the  Executive 
Committee,  and  at  the  close  of  his  term  of  office  he 
shall  deliver  to  his  successor  all  moneys,  books, 
papers  and  other  valuables  belonging  to  the  Associa- 
tion, which  shall  be  in  his  custody  or  possession. 

Article  lY. 
Meetings. 

Section  1.  The  annual  meeting  of  the  Association 
shall  be  held  on  the  second  Wednesday  in  Decem- 
ber. The  place  for  holding  the  Annual  Meeting  and 
the  time  and  place  for  holding  the  other  regular 
meetings  shall  be  fixed  by  the  Executive  Committee. 

Sec.  2.  Special  meetings  may  be  called  whenever 
the  Executive  Committee  shall  deem  it  necessary,  or 
upon  the  request  in  writing,  to  the  President,  of  five 
(5)  members. 

Sec.  3.  A  majority  of  all  the  members  shall  con- 
^stitute  a  quorum. 
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8ec.  4.     Order  of  business: 
EoU  call. 

Minutes  of  last  meeting  shall  be  read. 
Eeports  of  officers. 
Reports  of  committees. 
Unfiriished  business. 
New  business.     [615] 

Article  V. 
Dues. 

Section  1.  The  fiscal  year  shall  begin  on  the  first 
day  of  January,  and  dues  shall  be  payable  quarterly 
in  advance  on  the  first  day  of  January,  April,  July 
and  October. 

Sec.  2.  The  annual  dues  of  each  member  shall 
be  two  and  one-half  mills  per  barrel  of  cement  pro- 
duced during  the  second  preceding  calendar  year, 
provided  that  the  annual  dues  of  any  member  shall 
not  be  less  than  $200. 

(Amended  May  10,  1916.) 

The  annual  dues  of  each  member  shall  be  seven 
and  one-half  mills  per  barrel  of  cement  produced 
during  the  second  preceding  calendar  year,  pro- 
vided that  the  annual  dues  of  any  member  shall  not 
Fe  less  than  $200. 

Sec.  3.     The  annual  dues  of  each  foreign  member 
shall  be  one-half  of  those  paid  by  a  member. 
(Amended  May  10, 1916.) 

The  annual  dues  of  each  foreign  member  shall  be 
two  and  one-half  mills  per  barrel  of  cement  pro- 
duced during  the  second  preceding  calendar  year, 
provided  that  the  annual  dues  of  any  foreign  mem- 
ber shall  not  be  less  than  $200. 
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Sec.  4.  Any  member  of  the  Association  whose 
dues  shall  remain  unpaid  for  a  period  of  three  (3) 
months  shall  forfieit  the  privilege  of  membership. 
Ef  such  member  neglects  to  pay  the  dues  within 
thirty  (30)  days  thereafter  and  after  notification 
[616]  from  the  Secretary,  the  name  of  such  mem- 
ber may  be  stricken  from  the  roll  of  membership  by 
the  Executive  Committee. 

Article  VI.  i 

Discipline  of  Members. 

Any  member  may  be  suspended  or  expelled  for 
causes  by  a  vote  of  three-fourths  of  all  the  members 
of  the  Association,  as  expressed  by  secret  ballot, 
and  upon  charges  preferred  by  the  Executive  Com- 
mittee, one  month's  previous  notice  in  writing  hav- 
ing been  given  to  the  member  with  a  copy  of  the 
charges  preferred  against  him. 

Article  VII. 
Amendments. 

Section  1.  Proposed  amendments  to  these  By- 
Laws,  signed  by  at  least  three  (3)  members,  must  be 
presented  in  writing  to  the  Executive  Committee  at 
least  four  weeks  before  the  next  meeting  of  the  As- 
sociation. In  the  notices  of  this  meeting,  the  pro- 
posed amendment  shall  be  printed.  At  meeting,  the 
proposed  amendment  may  be  discussed  and  adopted 
by  a  two-thirds  vote  of  those  present,  but,  if 
amended,  it  shall  be  passed  to  letter  ballot.  If  two- 
thirds  of  the  vote  obtained  by  letter  baUot  are  in 
favor  of  the  proposed  amendment,  as  amended,  it 
shall  be  adopted. 


686        E.  P.  Butchart  and  Clark  M.  Moore 

Sec.  2.     The  Executive  Cominittee  is  authorized 
to  number  articles  and  sections  of  the  By-Laws  to 
correspond  with  any  changes  that  may  be  made. 
Filed  December  23,  1920.  G.  H.  Marsh,  Clerk.   [617] 


Defendants'  Exhibit  No.  2. 

Oswego,  Oregon,  May  13,  1915. 
Mr.  R.  P.  Butchart, 
Tod  Inlet,  B.  C. 
Dear  Mr.  Butchart: 

Yours  of  May  10th  and  May  11th  received;  also 
the  ck  for  $2000.00  which  will  be  sufficient  to  tide 
matters  over  until  reorganization  is  completed. 
Many  thanks  for  your  promptness.  Mr.  Cotton  has 
been  out  of  city  and  will  not  return  until  Saturday. 
Mr.  Johnson  in  office  of  Teal  &  Minor,  is  at  work  on 
papers  for  incorporating  Oregon  Portland  Cement 
Co.  and  papers  will  be  ready  to  submit  to  Mr.  Cot- 
ton on  Saturday.  The  incorporating  papers  pre- 
viously submitted  by  Mr.  Boettcher  will  be  followed 
as  closely  as  possible.  They  should  be  ready  to  file 
by  Tuesday  or  Wednesday  of  next  week.  It  now 
looks  as  though  we  can  incorporate  under  laws  of  the 
State  of  Washington  as  advantageously  as  the  State 
of  West  Virginia  and  save  both  time  and  expense 
in  case  we  would  have  to  take  a  street  car  from 
Portland  to  Vancouver,  Wash.,  once  a  year  to  hold 
our  stockholders  meetings  but  that  is  only  30  min- 
utes ride  and  no  great  objection.  I  wrote  your 
brother  to  ascertain  if  he  were  in  a  position  to  come 
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here  and  suggested  to  Mm  that  if  so  I  would  for- 
ward all  our  eastern  contracts  to  him  and  have  him 
call  personally  at  New  York  to  see  F.  T.  Smidth  & 
Co.,  Wilkesbarre,  Pa.,  to  see  Vulcan  Iron  Wks., 
also  Caldwell  in  Chicago.  We  desire  some  cancella- 
tions of  equipments  in  all  of  these  contracts  and 
thought  it  would  be  most  satisfactory  to  have  it 
done  by  your  brother  through  personal  interview 
rather  than  by  correspondence.  Hope  to  hear  from 
your  brother  within  next  few  days.  If  you  prefer 
I  will  forward  the  contracts  to  you  explaining  just 
what  cancellations  and  [618]  modifications  we 
desire  and  you  can  then  approve  same  before  for- 
warding to  your  brother. 

Note  that  you  forwarded  Oreg.  Iron  &  Steel  Con- 
tract to  Mr.  Boettcher  and  expect  to  receive  his 
check  within  a  few  days.  The  local  people  are  all 
paying  in  but  some  are  always  slow  and  I  am  ex- 
pecting to  have  them  all  in  by  end  of  week.  Shall 
execute  note  tomorrow  to  cover  the  $2000.00  and  will 
forward  same  to  you  with  assignment  to  Ladd  &  Til- 
ton  Bank.  You  can  then  write  them  enclosing  note 
and  assignment  requesting  them  to  deduct  the 
$2000.00  together  with  the  $1050.00  note  and  assign- 
ment they  already  hold,  from  your  second  call,  or 
rather  you  can  deduct  same  and  request  them  to 
hold  notes  and  assignments  to  apply  on  2d  call 
under  reorganization  call.  Your  reply  from  them 
will  then  serve  as  a  receipt  to  you.  Will  deposit 
the  $12,000.00  additional  bonds  as  security  to  you 
personally  with  Ladd  &  Tilton  to  be  held  as  security 
for  you  until  reorganization  is  completed. 
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Will  forward  incorporation  papers  to  you  for 
your  approval  before  filing. 

Am  doing  all  I  can  to  have  the  County  Commis- 
sioners  of  Multnomah  County  use  concrete  for  the 
70  miles  of  pavement.  Have  injected  the  element 
of  Home  industry  which  is  a  big  factor.  Do  you 
know  of  some  good  responsible  contractor  there  who 
Avould  come  here  to  bid  on  work?  We  should  have 
somebody  we  can  depend  upon  to  give  us  order  for 
cement  at  price  made  now  confidentially  to  him  be- 
fore contract  is  awarded.  Have  written  Pat  Moran 
of  Sale  Lake  City,  Utah,  who  is  a  big  contractor 
there  as  well  as  Pres.  of  Port.  Cem.  Co.  of  Utah. 
Will  know  in  a  few  days  more  whether  he  can  come 
or  not. 

Sincerely  yours, 

AMAN  MOORE. 

Filed  December  23,  1920.     G.  H.  Marsh,  Clerk. 
[619] 
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PORTLAND  CEMENT  CO. 

Main  Office:  1402-3  Yeon  Building, 

Portland,  Oregon. 

Factory:  Oswego,  Oregon. 
Oswego,  Ore.,  May  16,  1915. 
Mr.  R.  P.  Butchart, 
Tod  Inlet,  B.  C. 
Dear  Mr.  Butchart : 

Yours  of  14th  inst.  from  Seattle  received  this 
morning.     In   reference    to    the   pavement   matter 
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Mr.  Coats  has  been  grossly  misinformed,  no  doubt, 
by  his  local  agent  Mr.  Nickerson.  The  talk  I  made 
to  the  Commissioners  was  made  at  an  open  session, 
with  all  three  commissioners  present  and  probably 
30  others  including  contractors  and  others  inter- 
ested in  the  proposed  paving.  I  had,  just  prior 
to  meeting,  introduced  myself  to  Mr.  Holbrook  who 
Avas  the  first  commissioner  to  arrive  and  had  been 
requested  by  the  commissioners  to  make  the  talk. 
I  urged  upon  them  1st  the  durability  of  concrete 
vs.  Bitumen.  2d  The  unfairness  of  permitting  2" 
Bitumen  to  compete  on  same  basis  as  6'"  concrete 
and  3d  the  question  of  Home  Industry  and  retain- 
ing money  within  the  State  of  Oregon,  etc.  I  did 
state  that  the  question  of  "Cement  Trust"  which 
the  Evening  Telegram  was  injecting  into  the  prop- 
osition in  order  to  support  its  unjust  fight  for 
"Warrenite  was  a  myth  and  that  certainly  our  own 
plant  in  which  approx.  200  stockholders  residing 
in  Portland  and  Oregon,  were  no  parties  to  a  ce- 
ment trust  which  did  not  exist.  I  also  advised 
them  that  while  no  definite  statement  or  commit- 
ment was  intended  relating  to  price  that  I  was 
sure  they  could  depend  upon  prices  being  such 
that  contractors  could  construct  concrete  [620] 
pavement  at  approx.  the  amount  of  estimate  by 
commissioners  i.  e.  $1.20  per  sq.  yd.  Also  that  the 
cement  plants  of  Calif,  for  State  roads  had  during 
past  years  made  a  special  Mill  price  of  $1.50  (this 
is  public  property  and  commissioners  were  already 
aware  of  fact)  I  made  no  statement  other  than 
a  diplomatic  presentation  against  the  possibility  of 
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a  "cement  trust,"  knowing  that  we  must  deal 
with  contractors  who  contemplate  bidding  on  the 
work  and  if  any  reductions  were  to  be  made  it 
would  be  secretly  and  in  strict  co-operation  with 
one  or  more  contractors  before  bids  are  filed.  I 
had  previously  approached  Nickerson  (Coats  sales- 
man), and  had  asked  him  frankly  where  we  were 
to  participate — if  they  would  divide  order — they 
furnishing  until  our  plant  was  producing  and  we 
to  furnish  balance.  Mr.  Nickerson  seemed  greatly 
chagrined  to  think  we  should  want  any  part  of  busi- 
ness— tried  to  scare  me  off  by  stating  Washington 
plants  were  willing  to  furnish  at  an  actual  loss  of 
20'^  per  bbl.  in  order  to  beat  Bitumen  gang  on 
these  roads — that  they  would  deliver  ®  1.12  per 
bbl.  if  necessary — that  it  would  be  fine  and  proper 
for  our  plant  to  furnish  instead  of  Wash,  as  we 
could  do  so  at  cost  or  a  little  less  and  thus  save 
loss  to  them.  I  informed  him,  that  while  you  were 
the  one  who  would  have  to  pass  on  such  important 
matters,  yet  I  felt  sure  we  would  want  no  busi- 
ness without  profit  and  furthermore  advised  that 
if  any  cutting  should  be  done  we  would  have  to 
be  very  careful  so  as  to  get  every  cent  possible  out 
of  the  job  and  that  I  hoped  that  we  would  be  able 
to  realize  $1.75  f.  o.  b.  Portland.  Nickerson  an- 
swered that  this  would  be  impossible  as  price  would 
certainly  have  to  go  below  $1.50. 

I  was  also  informed  by  Nickerson  that  their 
employed  engineer  Mr.  Ritzie  was  on  the  ground 
conducting  the  campaign  for  Wash,  plants  jointly 
and  that  the  expense  was  being  paid  by     [621] 
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the  Wash,  mills.     I  told  him  I  was  quite  sure  that 
if  our  company  participated  in  the  order  we  would 
be  quite  willing  to  stand  our  part  of  Ritzie's  ex- 
pense.    I  then  urged  on  Mckerson  the  necessity 
for  local  enlightenment   on  concrete  vs.   Bitumen 
pavements.     I  had  learned  that  90%  of  local  people 
favored  Bitumen  because  they  had  been  educated 
by  years  of  intelligent  advertising,  by  retainers  to 
many  of  the  best  legal  firms  in  Portland,  by  poli- 
tical pull,  by  influence  of  other  paving  companies 
(formerly   asphalt)    with   several  of  the   Portland 
banks — all  these  factors  together  with  constant  and 
systematic  publicity  through  the  local  papers  had 
molded  public  sentiment  against  concrete  and  in 
favor  of  Bitumen — especially  when   Portland   did 
not  have   any  first  class  Concrete  pavements  but 
did  have  several  miles  of  very  poor  Hassam  which 
local  people  took  as  a  fair  example  of  concrete. 
I  urged  the  necessity  of  enlightenment  of  the  pub- 
lic, but  was  informed  by  Nickerson  that  they  were 
running  their  own  campaign,  did  not  desire  any 
suggestions  and  in  fact  he  became  so  undignified  to 
think  that  I  would  want  to  even  discuss  the  matter 
of   our   participating   in   either   the    campaign   or 
the   cement  order  that  I  left  him  stating  that  I 
would  do  what  I  could  independently  but  assured 
him  would  do  nothing  except  in  co-operation  with 
Mr.  Burch,  Pres.  of  Beaver  Portland  Cement  Co. 
of  Gold  Hill  who  I  believe  has  done  more  already 
than  Nickerson,  Ritzie  and  all  the  others  combined 
to  show  up  the  real  merits  of  concrete  pavement 
After  this  break  with  Nickerson  I  have  been  work- 
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ing  closely  with  Mr.  Burcli  in  an  endeavor  to  en- 
lighten the  local  people  I  had  found  that  the  au- 
thorities of  the  Portland  Chamber  of  Commerce 
had  appointed  a  committee  of  3  who  were  unanim- 
ously against  concrete  also  Messijs.  Teal,  Cotton^ 
Ladd,  Mills,  Ainsworth  and  nearly  all  of  our  own 
stockholders  honestly  believed  Bitumen  pavement 
was  far  superior  to  concrete.  This  sentiment  was 
almost  unanimously  held  by  all  [622]  the  most 
influential  men  of  Portland  and  especially  the  larg- 
est tax-payers.  I  have  found  them  open  to  rea- 
son— their  convictions  were  honest  and  I  am  secur- 
ing the  necessary  data  and  facts  from  the  east  & 
middle  west  where  concrete  has  recently  been  sub- 
stituted for  Bitumen  and  Mr.  Teal  has  promised  to 
act  for  us  in  behalf  of  concrete,  with  the  local 
interests,  when  the  facts  and  data  are  before  him 
to  substantiate  my  statements. 

I  have  written  contractors  in  several  cities  in- 
cluding Pat  Moran  of  Salt  Lake  City,  also  have 
written  Mr.  Leonardt  of  Los  Angeles  urging  them 
to  come  here  and  bid  on  the  work.  Have  also 
written  Mr.  Morse  in  Denver  to  see  if  he  can  in- 
duce a  good  contractor  from  there  to  come  here 
to  bid  on  work.  Am  convinced  that  we  should 
name  no  price  to  anybody  except  a  party  or  par- 
ties on  whom  we  can  absolutely  rely  upon  to  keep 
the  price  in  strict  confidence.  We  cannot  get  order 
for  cement  unless  we  have  a  contractor  on  whom 
we  can  absolutely  rely  upon  secure  the  contract. 
I  am  convinced  the  contract  can  be  secured  in 
competition  with  Bitumen  and  on  a  basis  such  that 
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a  fair  price  can  be  paid  for  the  Portland  cement 
and  still  net  the  contractor  a  profit  of  from 
$100,000  to  $200,000.00.  If  I  were  foot-loose  my- 
self and  had  my  own  capital  available  for  operat- 
ing capital  I  would  not  hesitate  to  bid  in  the  work, 
but  with  my  time  taken  in  collecting  in  subscrip- 
tions, repairing  incorporation  papers  for  reorgani- 
zation, answering  correspondence  and  personal 
worries,  I  have  not  been  able  to  give  as  much  time  to 
this  matter  as  I  would  like  to  do,  i.  e.,  collecting 
data  as  to  cost  &  kind  of  rock,  sand,  water,  sub- 
drainage,  excavation,  length  of  haul  for  rock, 
cement,  sand,  and  all  such  matters  entering  into 
the  construction.  Do  you  not  have  [623]  some 
absolutely  reliable  contractor  who  would  come  here 
and  bid  on  the  work  and  if  not  do  you  not  think 
your  brother  could  secure  one  in  Toronto.  Being 
over  a  million  dollar  contract  it  ought  to  invite  con- 
tractors from  far  and  near. 

Sincerely  yours, 

AMAN  MOOEE. 
P.  S. — Expect  Mr.  Hunt  here  very  shortly,  when 
we  can  take  up  matter  of  sacks. 

Filed  December  23,  1919.    G.  H.  Marsh,  Clerk. 
[624] 
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Defendants'  Exhibit  No.  4. 

PORTLAND  CEMENT  CO. 

Main  Office:  1402-3  Yeon  Building, 

Portland,  Oregon. 

Factory:  Oswego,  Oregon. 
Oswego,  Oreg.  May  17,  1915. 
Dear  Mr.  Butchart: 

Have  just  received  the  enclosed  wire  from  Mr. 
Moran  of  Salt  Lake  City,  who  is  one  of  the  most 
successful  paving  contractors  in  the  West  as  well 
as  President  of  Port.  Cement  Co.  of  Utah.  We 
can  safely  tie  up  to  him  and  I  have  urged  him 
to  come  on  to  bid  on  the  work.  He  is  absolutely 
safe,  financially  &  otherwise.  Kindly  return  his 
telegram  afer  reading.  Will  make  no  commit- 
ment on  price  until  after  consulting  you  and  then 
only  after  Moran  has  estimated  all  other  costs,  etc. 

After  he  has  every  thing  in  shape  shall  probably 
request  you  to  meet  him  personally  either  at  Seattle 
or  Victoria  to  settle  matter  of  price  with  him  and 
to  meet  him  personally.  If  we  secure  order  on 
price  named  to  him,  we  would  of  course  have  to 
begin  deliveries  within  a  week  or  two.  You  could 
either  supply  from  Victoria  plant  or  arrange  with 
Mr.  Coats  to  supply  from  his  plant,  as  you  might 
desire.  Have  only  3  local  people  left  to  pay  in 
the  50%  (R.  P.  B.)  and  these  have  promised  within 
day  or  two.  Cotton  is  in  his  office  today  and  at 
conference  it  was  decided  to  incorporate  under  laws 
of  Utah  instead  of  Washington  as  the  latter  states 
requires  one  resident  director,  which  we  do  not  have 
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and  also  requires  a  majority  of  directors  to  niake 
a  quorum  which  we  could  not  do  with  so  many 
directors  residing  away.  In  Utah  1/4  of  directors 
may  constitute  a  quorum  and  we  will  have  one 
resident  director  there.  Mr.  C.  W.  Nibley.  We 
can  also  elect  directors  for  three  years  in  Utah 
instead  of  one.  Kindly  advise  if  the  following 
board  will  meet  your  approval.  [625] 
3  year  terms  R.  P.  Butchart,  C.  Boettcher,  Aman 

Moore. 
2  year  terms  A.  S.  Butchart,  A.  C.  Smith,  C.  W. 

Nibley. 

1  year  terms  T.  B,  Wilcox,  C.  Leonardt  and  either 

Teal     ) 
Cotton)   ? 
Minor  ) 

one  of  these  three  to  be  decided  upon  to  serve  on 

our  board  as  advising  attorney. 

We  will  not  be  able  to  provide  for  the  exclusion 
of  Preference  shares  from  voting  as  all  shares 
must  vote  on  equal  terms — which  is  only  fair  to  the 
Preference  share  holders.  We  cannot  provide  for 
retiring  of  Preference  shares  except  by  consent 
of  share  holders. 

Mr.  Cotton  wire  to  Salt  Lake  for  complete  laws 

for   incorporation   work   which   should   be   mailed 

from  there  today  and  received  here  Wednesday.    It 
wdll  not  take  long  to  complete  work  after  these 

papers  arrive. 

Sincerely  yours. 

AMAN  MOORE. 
P.    S. — Have  your  note  executed   and  will   try 
to  have  copy  of  assignment  ready  to  mail  you  to- 
morrow. 
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Filed  December  23,  1920.     G.  H.  Marsh,  Clerk. 
[626] 


Defendant's  Exhibit  No.  5. 

Oswego,  Oreg.,  June  9,  1915. 
Mr.  R.  P.  Butchart, 
Tod  Inlet,  B.  C. 
Dear  Mr.  Butchart: 

The  Ladd  Bank  received  wire  from  Utah  bank 
today  at  3  P.  M.  advising  draft  had  been  paid. 
Tomorrow  the  bank  will  check  over  payments  and 
advise  you  of  same. 

Referring   to   your  letter   of  8th  received  this 
morning,  I  am  very  sorry  if  you  have  misunder- 
stood the  intent  of  my  former  letter.     The  posi- 
ti^^n  of  the  Ladd  Bank  is  one  of  Trustee  for  all 
old,  new  and  holders  under  plan  of   reorganiza- 
tion.   It  is  not  a  question  of  doubt  as  to  payment 
of  anybody's  checks  but  purely  a  technical  point  as 
they  see  it,  in  compelling  them  to  follow  plan  of 
reorganization,     without     any     changes.     If    your 
checks  are  sent  to  be  held  by  bank  they  cannot 
be  counted  as  pmd  as  required  by  reorganization 
plan.    This  plan  however  provides  that  25%  must 
be  paid  in  therefore  you  could  send  your  checks  as 
desired  by  you,   since  you  have   already  paid  in 
first  2.5%    excepting   check  of   Cox  Estate,   check 
for  which  has  already  been  returned  to  Toronto. 
If  however  Mr.  Boettcher  should  fail  to  pay  up  his 
50% — 25%)  of  which  or  one  half  amount  must  be 
absolutely  paid  in  without  any  conditions  whatever 
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attached  before  anything  further  can  be  done  to 
carry  out  reorganization  plan — then  it  would  be- 
come necessary  for  you  to  release  any  conditions 
which  you  might  place  on  your  checks,  having 
50%  actually  paid  in  bank  before  M.  Boettcher 
would  become  legally  binding  under  his  letter  to 
you  dated  last  June  (just  a  year  ago  today). 
You  could  then  release  condition  about  holding 
checks  permitting  them  to  be  collected  with  condi- 
tion that  all  monies  paid  in  by  you  should  be  re- 
turned to  you  after  60  days  unless  50%  of  the  total 
of  $360,000.00  had  been  paid  [627]  in.  Now  I 
hope  I  have  made  clear  so  that  their  will  be  no 
further  misunderstanding.  It  is  all  techical  points 
raised  1st  to  legalize  reorganization  and  not  to  com- 
pel Ladd  bank  to  violate  terms  thereof  and  2d  to 
legalize  Mr.  Boettchers  commitment  in  event  he 
should  fail  to  make  payment  after  being  advised 
that  all  others  excepting  you  and  he  have  paid  in 
50%  and  that  your  checks  are  in  Ladd  bank  to 
cover  2d  25%  payment,  after  he  has  made  his  pay- 
ment of  50%. 

Now  in  regard  to  advancing  additional  amount 
of  cash.  I  only  intended  to  hurry  matters  by  sug- 
gesting that  if  you  desire  to  send  sufficient  amount 
to  cover  back  taxes  approx.  $3500.00  I  could  go 
personally  to  the  four  county  seats  and  pay  these 
taxes  and  thereby  save  a  weeks  time  also  stop  ex- 
pense of  15%  we  have  to  pay  as  a  penalty  for  un- 
paid taxes.  Also  that  I  could  and  would  have  the 
County  Clerks  receipt  these  tax  payments  directly 
to  you  to  be  held  by  you  as  security  until  new 


608        B.  P.  But  chart  and  Clark  M.  Moore 

company  funds  were  available.  Also  that  these 
tax  receipts  were  a  first  lien  on  our  properties, 
real  estate  etc.  and  as  such  would  take  precedence 
over  bonds  outstanding.  It  is  not  imperative  that 
these  taxes  be  paid  immediately  but  if  you  desire 
to  do  so  I  would  have  time  now,  while  waiting 
for  Mr.  Boettcher  to  attend  to  it  and  thereby  save 
time  and  annoyance  later  on,  also,  would  stop  the 
15%  interest  on  the  amount. 

If  you  prefer  to  postpone  this  matter  as  I  would 
infer  from  your  letter,  will  not  urge  the  matter 
further.  Regarding  balance  of  funds  I  am  now  in- 
formed that  we  may  have  to  legalize  the  old  cement 
Securities  Co.  as  well  as  0.  D.  &  R.  Ry.  In  that 
event  the  2000.00  you  advance  will  be  short  from 
$600.00  to  $750.00  to  tide  matters  over  in  the  com- 
pleting of  reorganization.  I  had  suggested  that 
you  advance  another  $1000.00  to  cover  [628] 
this  item  but  if  you  do  not  care  to  do  so,  I  will 
try  and  cover  it  somehow,  even  though  I  may  have 
to  mortgage  personal  effects  to  do  so. 

I  received  your  wire  today  regarding  possible 
cement  delivery.  When  I  showed  this  wire  to  Mr. 
Moran  he  was  so  disappointed,  that  he  did  not  put 
in  a  bid  on  the  paving  and  will  return  to  Salt 
Lake  tomorrow  morning.  I  do  not  think  his  dis- 
appointment was  altogether  due  to  our  failure  to 
quote  price  of  less  than  $1.75  to  him  as  both  Mr. 
Coats  and  Eden  were  with  Mr.  Moran  and  myself 
at  Benson  Hotel  last  evening  and  he  seemed  satis- 
fied with  the  1.75  price,  with  the  assurance  of 
Messrs.   Coats   &  Eden  that  no   other  contractors 
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had  a  lower  price.  He  was  quite  disturbed  over 
the  10  yr.  guarantee  for  maintenance  as  required 
and  no  bonding  companies  would  execute  bond  for 
maintenance  over  5  yrs. 

The  bids  we  opened  at  11  A.  M.  and  it  took  all 
day  to  tabulate  and  read  bids.  It  will  be  a  day 
or  so  before  we  will  know  whether  contract  will  go 
to  concrete  or  Bitumen. 

I  am  returning  stock  subscription  for  you  to 
sign  and  immediately  return.  This  $100.00  becomes 
a  part  of  your  present  subscription  which  cannot 
be  counted  under  plan  of  reorganization  until  25% 
of  total  of  360,000.00  is  paid  into  bank.  Further- 
more it  becomes  necessary  for  each  director  to  sign 
one  share  before  we  can  file  papers  and  elect 
directors  as  incorporators.  Each  director  must 
have  signed  for  one  share  before  he  is  qualified 
to  act  as  a  director.  It  therefore  becomes  abso- 
lutely necessary  to  have  yourself  and  each  of  the 
other  new  directors  sign  for  one  share  before 
our  attorneys  can  make  any  further  progress.  It 
will  only  require  a  few  days  to  complete  incorpora- 
tion and  organization  of  new  company  after  each 
director  has  signed  for  one  share  of  stock  as 
provided  in  this  subscription  paper. 

Kindly  return  to  me  after  signing  as  I  desire 
to  have  Mr.  [629]  C.  W.  Nibley  of  Salt  Lake 
City  sign  while  here  on  Sat.  Sun  &  Monday  next. 
After  I  secure  his  signature  will  then  forward  to 
your  brother  at  Toronto. 

Sincerely  yours, 

AMAN  MOORE. 
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Filed  December  23,  1920.     G.  H.  Marsh,  Clerk. 
[630] 


Defendants'  Exhibit  No.  6. 

In  the  Circuit  Court  of  the  State  of  Oregon  for  the 
County  of  Multnomah. 

OREGON  PORTLAND  CEMENT  COMPANY,  a 

Corporation,  AMAN  MOORE  on  Behalf  of 
Himself  and  Other  Stockholders  as  Herein- 
after Set  Out, 

Plaintiffs, 

vs. 

PACIFIC  PORTLAND  CEMENT  COMPANY,  a 
Coii)oration,  STANDARD  PORTLAND 
CEMENT  COMPANY,  a  Corporation, 
SANTA  CRUZ  PORTLAND  CEMENT 
COMPANY,  a  Corporation,  HENRY  COW- 
ELL  LIME  and  CEMENT  COMPANY,  a 
Corporation,  SUPERIOR  PORTLAND 
CEMENT  COMPANY,  a  Corporation, 
WASHINGTON  PORTLAND  CEMENT 
COMPANY,  a  Corporation,  OLYMPIC 
PORTLAND  CEMENT  COMPANY,  a 
Corporation,  INTERNATIONAL  PORT- 
LAND CEMENT  COMPANY,  a  Corpora- 
tion, LEHIGH  PORTLAND  CEMENT 
COMPANY,  a  Corporation,  THREE 
FORKS  PORTLAND  CEMENT  COM- 
PANY, a  Corporation,  UNION  PORT- 
LAND CEMENT  COMPANY,  a  Corpora- 
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tion,  CEMENT  SECURITIES  COMPANY, 
a  Corporation,  COLORADO  PORTLAND 
CEMENT  COMPANY,  a  Corporation, 
RIVERSIDE  PORTLAND  CEMENT 
COMPANY,  a  Corporation,  CLARKE  M. 
MOORE,  R.  P.  BUTCHART,  ANDREW 
C.  SMITH,  PAUL  C.  BATES,  WIRT 
MINOR,  WILLIAM  JOHNSON,  M.  J. 
BALLARD,  L.  C.  NEWLANDS,  J.  O.  WIL- 
SON, CHARLES  BOETTCHER,  and 
GEORGE   MACDONALD, 

Defendants. 

COMPLAINT. 

Plaintiffs  allege: 

I. 

That  Oregon  Portland  Cement  Company  is  a 
corporation  organized  and  existing  under  tlie  laws 
of  the  State  of  Nevada  and  conducting  a  business 
within  the  State  of  Oregon  at  the  city  of  Portland 
therein,  and  at  the  town  of  Oswego,  and  owning 
properties  at  various  places  within  the  state  of 
Oregon. 

II. 

That  Oregon  Portland  Cement  Company  was 
incorporated  for  the  purpose  of,  and  under  its 
articles  of  incorporation  is  authorized,  to  engage 
in  the  business  of  quarrying  limestone,  cement 
operating  tramways  and  railroads  and  manufactur- 
ing and  selling  Portland  cement,  and  that  its  pro- 
perties are  located  in  [631]  Clackamas  County, 
Oregon,  Polk  County,  Oregon,  Douglas  County, 
Oregon,    and    Sherman    County,    Oregon,    and   its 
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properties  are  now  operating  and  it  is  producing, 
manufacturing  and  preparing  to  sell  and  selling 
Portland  cement. 

III. 

That  Pacific  Portland  Cement  Company  is  a 
corporation  organized  and  doing  business  under 
the  laws  of  the  State  of  Washington  with  its  princi- 
pal place  of  business  at  Seattle. 

IV. 

That  Standard  Portland  Cement  Company  is 
a  corporation  organized  and  doing  business  under 
the  laws  of  the  State  of  California  with  its  principal 
place  of  business  at  San  Francisco. 

V. 

That  Santa  Cruz  Portland  Cement  Company  is 
a  corporation  organized  and  doing  business  under 
the  laws  of  the  State  of  California  with  its  princi- 
pal place  of  business  at  San  Francisco. 

VI. 

That  Henry  Cowell  Lime  and  Cement  Company 
is  a  corporation  organized  and  doing  business  under 
the  laws  of  the  State  of  California  with  its  princi- 
pal place  of  business  at  San  Francisco. 

VII. 

That  Superior  Portland  Cement  Company  is  a 
corporation  organized  and  doing  business  under 
the  laws  of  the  State  of  Washington  with  its  prin- 
cipal place  of  business  at  Seattle. 

VIII. 

That  Washington  Portland  Cement  Company  is 
a    corporation    organization    and    doing    business 
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Tinder  the  laws  of  the  State  of  Washington  with  its 
principal  place  of  business  at  Seattle. 

IX. 

That  Olympic  Portland  Cement  Company  is  a 
corporation  organized  and  doing  business  under 
the  laws  of  the  State  of  [632]  Washington  with 
its  principal  place  of  business  at  Seattle. 

X. 

That  International  Portland  Cement  Company 
is  a  corporation  organized  and  doing  business  under 
the  laws  of  the  State  of  Washington  with  its  prin- 
cipal place  of  business  at  Spokane. 

XI. 

That  Lehigh  Portland  Cement  Company  is  a 
corporation  organized  and  doing  business  under  the 
laws  of  the  State  of  Pennsylvania  with  its  princi- 
pal place  of  business  at  Allentown. 

XII. 

That  Three  Forks  Portland  Cement  Company  is 
a  corporation  organized  and  doing  business  under 
the  laws  of  the  State  of  Montana  with  its  princi- 
pal place  of  business  at  Butte. 

XIII. 

That  Union  Portland  Cement  Company  is  a 
corporation  organized  and  doing  business  under 
the  laws  of  the  State  of  Utah  with  its  principal 
place  of  business  at  Ogden. 

XIV. 

That  Cement  Securities  Company  is  a  corporation 
organized  and  doing  business  under  the  laws  of  the 
State  of  Colorado  with  its  principal  place  of  busi- 
ness at  Denver. 
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XV. 

That  Riverside  Portland  Cement  Company  is  a 
corporation  organized  and  doing  business  under  the 
laws  of  the  State  of  California  with  its  principal 
place  of  business  at  San  Francisco. 

XVI. 

That  Clark  M.  Moore  is  an  officer  and  agent  of 
Oregon  Portland  Cement  Company;  that  George 
McDonald  is  an  officer  and  agent  of  Oregon  Port- 
land Cement  Company;  that  R.  P.  Butchart,  An- 
drew C.  Smith,  Paul  C.  Bates,  Wirt  Minor,  Will- 
iam [633]  Johnson,  M.  J.  Ballard,  L.  C.  New- 
lands  and  J.  G.  Wilson  are  each  of  them  directors 
or  Oregon  Portland  Cement  Company. 

XVII. 

That  Pacific  Portland  Cement  Company  and 
Standard  Portland  Cement  Company  and  Santa 
Cruz  Portland  Cement  Company,  and  Henry  Cowell 
Lime  and  Cement  Company,  and  Superior  Portland 
Cement  Company,  and  Washington  Portland 
Cement  Company,  and  Olympic  Portland  Cement 
Company  and  International  Portland  Cement  Com- 
pany, and  Lehigh  Portland  Cement  Company,, 
and  Three  Forks  Portland  Cement  Company^ 
and  Union  Portland  Cement  Company,  and 
Colorado  Portland  Cement  Company,  are  each  of 
them  companies  which  are  authorized,  and  arej 
engaged  in,  the  business  of  manufacturing  and  sell- 
ing Portland  cement,  and  are  conducting  their 
business  at  the  various  principal  places  of  business 
as  hereinbefore  set  out,  and  that  the  business  of 
these  companies  is  naturally  and  if  uninterrupted 
in  direct  competition  with  the  business  of  Oregon 
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Portland  Cement  Company,  and  the  business  of 
each  of  said  companies  is  naturally  and  logically 
competitive. 

XVIII. 
That  Aman  Moore  is  a  stockholder  in  Oregon 
Portland  Cement  Company  and  is  vice-president 
and  treasurer  of  that  company  and  was  the  person 
who  promoted  the  incorporation  of  Oregon  Port- 
land Cement  Company,  and  on  behalf  of  that  com- 
pany secured  subscriptions  to  the  capital  stock  of 
that  company  in  the  amount  of  8742  shares  of  pre- 
ferred stock  and  6024  shares  of  common  stock,  to- 
gether with  some  seventy  or  eighty  additional 
shares,  from  various  subscribers  who  are  now  stock- 
holders, and  that  the  various  subscriptions  herein- 
before mentioned  were  obtained  by  Aman  Moore 
upon  representations  [634]  made  on  behalf  of 
the  Company,  and  with  its  knowledge,  to  the  effect 
that  Oregon  Portland  Cement  Company  was  to 
conduct  its  business  as  an  independent  plant  and 
in  competition  with  all  other  companies  which 
might  desire  to  compete,  and  that  the  Oregon  Port- 
land Cement  Company  would  make  no  agreements 
restricting  its  output  or  restricting  its  territory 
for  sales,  and  at  the  time  of  the  incorporation  of 
Oregon  Portland  Cement  Company  on  behalf  of  all 
the  stocldiolders  as  a  safeguard  against  the  con- 
trol of  the  corporation  being  secured  or  exercised 
on  behalf  of  any  competing  company  the  articles 
of  incorporation  were  made  to  provide  for  an 
executive  committee  of  three  persons  whose  duty 
it  was  to  represent  the  stockholders  and  to  be  con- 
constantly  and  actively  in  touch  with  the  business 
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of  Oregon  Portland  Cement  Company,  and  in  the 
by-laws  adopted  by  the  corporation  provision  was 
made  for  an  executive  conunittee. 

XIX. 
That  Oregon  Portland  Cement  Company  is  the 
only  company  manufacturing  Portland  cement  in 
the  State  of  Oregon,  and  by  reason  of  lesser  freights 
is  able  to  reach  more  cheapl}^  Oregon  points   and 
southwestern   Washington   points   than  any   other 
cement  company,  and  the  dealers  at  various  points 
within  said   territories   who   are   the  handlers   of 
Portland  cement  are  fully  cognizant  of  the  fact  that 
Oregon  Portland  Cement  Company  is  able  to  at  a 
lesser  figure  deliver  to  them   cement,   and  Aman 
Moore  acting  on  behalf  of  Orgeon  Portland  Cement 
Company     as     its     vice-president     has     for     the 
last  several  years  diligently  spread  among  the  deal- 
ers and  people  in  the  said  territory  the  fact  that 
Oregon  Portland   Cement   Company  could   deliver 
to  dealers  an  Oregon  product  at  a  lesser  cost  than 
other    competing   companies   under    fair    competi- 
tive conditions,  and  there  exists  among  the  people 
and  the  dealers  in  said  territories  a     [635]     belief 
that  the  Portland  Cement  Companies  generally  are 
combined  and  exercise  joint  supervision  and  con- 
trol over  all  sales  made,  whether  made  by  one  com- 
pany or  another,  and  Aman  Moore  on  behalf  of 
Oregon  Portland  Cement  Company  has  created  a 
goodwill  of  great  value  to  Oregon  Portland  Cement 
Company  by  representations  that  Oregon  Portland 
Cement    Company    would   not    combine    with    any 
other  Portland  Cement  Company  or  with  any  other 
corporation  for  the  purpose  of  restricting  output, 
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reducing  or  eliminating  competition,  or  for  any 
purpose  in  anywise  affecting  the  sales  of  Portland 
cement,  and  that  these  representations  at  all  times 
have  been  known  to  the  stockholders  and  directors 
of  Oregon  Portland  Cement  Company,  have  been 
made  with  their  approval  and  under  their  authority 
and  ratified  by  them. 

XX. 
That  notwithstanding  the  purpose  of  the  in- 
corporation of  the  company,  and  nothwithstanding 
the  clearly  illegal  nature  of  their  operations,  in 
some  manner  unknown  to  the  plaintiffs,  Pacific 
Portland  Cement  Company,  Standard  Portland 
Cement  Company,  Santa  Cruz  Portland  Cement 
Company,  Henry  Cowell  Lime  and  Cement  Com- 
pany, Superior  Portland  Cement  Company,  Wash- 
ington Portland  Cement  Company,  Oljmapic  Port- 
land Cement  Company,  International  Portland 
Cement  Company,  Lehigh  Portland  Cement  Com- 
pany, Three  Forks  Portland  Cement  Company, 
Union  Portland  Cement  Company,  Cement  Securi- 
ties Company  and  Colorado  Portland  Cement  Com- 
pany, together  with  Charles  Boettcher,  Clark  M. 
Moore,  R.  P.  Butchart,  Wirt  Minor,  William  John- 
son, M.  J.  Ballard,  L.  C.  Newlands  and  George  Mc- 
Donald, have  secured  control  of  Oregon  Portland 
Cement  Company,  and  said  parties  are  now  controll- 
ing the  majority  of  the  directors  [636]  of  Oregon 
Portland  Cement  Company,  and  that  the  said  Pacific 
Portland  Cement  Company,  Standard  Portland 
Cement  Company,  Santa  Cruz  Portland  Cement 
Company,  Henry  Cowell  Lime  and  Cement  Company, 
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Superior  Portland  Cement  Company,  Washington 
Portland  Cement  Company,  Olympic  Portland  Ce- 
ment Company,  International  Portland  Cement  Com- 
pany, Lehigh  Portland  Cement  Company,  Three 
Forks  Portland  Cement  Company,  Union  Portland 
Cement  Company,  Cement  Securities  Company  and 
Colorado  Portland  Cement  Company,  together  with 
Charles  Boettcher,  Clark  M.  Moore,  R.  P.  Butchart, 
Wirt  Minor,  William  Johnson,  M.  J.  Ballard,  L. 
C.  Newland  and  George  McDonald,  have  effected 
and  obtained  such  control  because  of  and  as  a 
result  of  a  conspiracy  on  the  part  of  each  of  said 
corporations  and  persons  for  the  purport  of  re- 
stricting the  output  of  Oregon  Portland  Cement 
Company  and  for  the  purpose  of  forcing  Oregon 
Portland  Cement  Company  to  charge  for  its  pro- 
ducts a  rate  to  be  fixed  by  said  defendants,  and 
to  the  total  disregard  of  the  best  interests  of  Oregon 
Portland  Cement  Company;  and  said  Pacific  Port- 
land Cement  Company,  Standard  Portland  Cement 
Company,  Santa  Cruz  Portland  Cement  Company, 
Henry  Cowell  Lime  and  Cement  Company,  Supe- 
rior Portland  Cement  Company,  Washington  Port- 
land Cement  Company,  Olympic  Portland  Cement 
Company,  International  Portland  Cement  Com- 
pany, Lehigh  Portland  Cement  Company,  Three 
Forks  Portland  Cement  Company,  Union  Portland 
Cement  Company,  Cement  Securities  Company  and 
Colorado  Portland  Cement  Company,  together  with 
Charles  Boettcher,  Clark  M.  Moore,  R.  P.  Butchart, 
Wirt  Minor,  William  Johnson,  M.  J.  Ballard,  L. 
C.  Newlands  and  George  McDonald,  in  pursuance 
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of  their  conspiracy,  have  agreed  amongst  them- 
selves that  Orgeon  Portland  Cement  Company 
shall  not  ship  or  sell  Portland  cement  except  in 
certain  territory,  and  that  in  all  other  territory 
one  of  the  other  cement  companies  [637]  defend- 
ant herein  shall  have  the  preference,  in  that  if 
Oregon  Portland  Cement  Company  should  quote 
in  any  territory  aside  from  that  allotted  to  it  prices 
upon  cement  that  the  same  should  be  quoted  at  a 
rate  satisfactory  to  said  other  cement  companies. 

XXI. 
That  in  pursuance  of  this  understanding  and 
conspiracy  alleged  to  have  been  participated  in  by 
all  the  defendants  herein  except  Andrew  C.  Smith, 
Paul  C.  Bates  and  J.  Gr.  Wilson,  said  defendants 
have  now  combined  in  the  form  of  a  trust  and  a  con- 
spiracy in  restraint  of  trade  and  commerce  among 
the  several  states,  and  the  Portland  cement  trade 
between  the  states  of  Oregon,  Washington,  Idaho, 
Montana,  California,  Nevada,  Utah,  Colorado  and 
the  Dominion  of  Canada,  particularly  British  Col- 
umbia, is  controlled  by  said  defendants,  except 
Andrew  C.  Smith,  Paul  C.  Bates  and  J.  G.  Wilson, 
and  said  defendants  and  all  of  the  defendants, 
except  Andrew  C.  Smith,  Paul  C.  Bates  and  J.  G. 
Wilson,  are  restricting  the  trade  in  Portland  cement 
by  preventing  the  shipment  from  one  of  the  states 
above  mentioned  to  the  other  of  Oregon  Portland 
cement,  and  are  controlling  the  output  of  cement 
in  the  states  above  mentioned,  and  are  regulating 
the  price  at  which  Portland  cement  must  be  sold 
in  the  above  states,  and  that  to  carry  out  their 
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said  conspiracy  said  defendants  and  all  of  the  de- 
fendants, except  Andrew  C.  Smith,  Paul  C.  Bates 
and  J.  G.  Wilson,  did  on  the  third  day  of  June, 
1916,  prepare  a  notice   calling  a   special  meeting 
of    the    board    of    directors    of    Oregon    Portland 
Cement  Company  to  be  held  in  Portland,  Oregon, 
at  the  hour  of  twelve  o'clock  noon,  on  Saturday, 
June  10,  1916,  and  said  defendants  and  all  of  the 
defendants,    except    Andrew    C.    Smith,    Paul    C. 
Bates    and  J.  Gr.  Wilson,  caused  notice  to  be  given 
that  at  that  place  the  by-laws   of  Oregon  Port- 
land Cement  Company  would  be  by     [638]     thtim 
amended  in  such  manner  as  to  eliminate  the  execu- 
tive  committee  and  thus  place  the  entire   control 
of  the  company  in  the  hands  of  the  directors,  and 
also  to  place  with  the  defendants  R.  P.  Butchart, 
L.    C.    Newland's,    Clark   M.    Moore,    and    George 
McDonald  the  complete  control  of  this  company; 
that  Clark  M.  Moore,  George  McDonald  and  L.  C. 
Newlands  are  the  agents  and  confidential  employ- 
ees of  R.  P.  Butchart  and  are  dominated  and  con- 
trolled by  said  Butchart  and  were  by  said  Butchart 
placed  with  Oregon  Portland  Cement  Company  as 
follows:   George  McDonald  secretary,  L.   C.  New- 
lands  director  and  superintendent,   and  Clark  M. 
Moore  sales  manager,  for  the  sole  purpose  of  plac- 
ing the  control  of  said  Oregon  Portland  Cement 
Company  in  the  sole  hands  and  control  of  said  R» 
P.    Butchart;    and    that    said    R.    P.    Butchart    is 
interested  in  and  a  heavy  stockholder  of  Washing- 
ton Portland  Cement  Company,  one  of  the  defend- 
ant Companies  herein,  and  is  the  managing  direc- 
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tor  and  in  charge  and  control  of  the  business  of 
Vancouver  Portland  Cement  Company,  a  cement 
company  whose  principal  offices  are  at  Victoria, 
British  Columbia,  Dominion  of  Canada;  that  the 
business  of  Vancouver  Portland  Cement  Com- 
pany, originally  and  naturally,  and  if  uninterrupted 
by  trade  agreements,  would  be  in  competition  with 
the  business  of  Oregon  Portland  Cement  Company 
and  the  other  defendant  companies  hereinbefore 
mentioned,  and  it  is  alleged  that  said  R.  P.  But- 
chart,  because  of  his  financial  interest  in  Washing- 
ton Portland  Cement  Company,  Vancouver  Port- 
land Cement  Company,  and  because  of  his  affilia- 
tions through  trade  agreements  to  restrict  competi- 
tion, with  all  the  other  defendants  herein,  except 
Andrew  C.  Smith,  Paul  C.  Bates  and  J.  G.  Wilson, 
is  incompetent,  disqualified  and  an  improper  person 
to  handle  or  conduct  the  affairs  of  Oregon  Port- 
land Cement  Company,  and  while  in  control  within 
the  [639]  past  month  has  controlled  the  busi- 
ness of  Oregon  Portland  Cement  Company  for  the 
benefit  of  the  other  defendant  companies  herein- 
before mentioned,  and  has  restricted  its  business 
and  output,  and  has  quoted  prices  at  Seattle,  Wash- 
ington, of  $2.18  per  barrel  net,  which  is  a  price 
eighteen  cents  per  barrel  higher  than  the  prices 
fixed  for  said  Seattle,  Washington,  by  the  other 
defendant  companies  herein,  and  upon  the  29th 
day  of  May,  1916,  the  defendants,  except  Andrew 
C.  Smith,  Paul  C.  Bates,  and  J.  G.  Wilson,  agreed 
that    Oregon   Portland    Cement    Company    should 
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sell  its  product  for,  and  not  be  allowed  to  charge 
more  or  less  than,  the  following  schedule,  to  wit : 
''To   Dealers: 

$2.30  per  barrel  gross  f.  o.  b.  the  cars  on  the 
terminal  team  track  of  any  of  the  steam  railroads^ 
or  f.  0.  b.  cars  at  the  dealers  warehouse  spur  buy- 
ing the  cement.  Or  ex  dock, 

$2.35  per  barrel  gross  f.  o.  b.  any  other  spur 
within  the  city  limits  of  Portland. 

Less   10^   per   barrel    dealers    commission. 
To  Consumers: 

$2.30  per  barrel  f.  o.  b.  the  dock  of  f.  o.  b.  the 
cars  at  the  team  track  of  any  of  the  steam  railroads, 

$2.35  per  barrel  in  load  lots,  minimum  of  15 
barrels  delivered  anywhere  within  the  following 
district : 

On  the  West  side  of  the  river  beginning  at  the 
North  end  of  16th  street,  extending  South  to  Hall 
Street,  and  from  16th  and  Hall  streets  to  the  river. 
On  the  East  side  at  a  point  commencing  where 
Division  Street  would  start  from  the  river  east 
to  12th  street  and  North  on  12th  street  to  Russel, 
and  west  again  on  Russel  street  to  where  it  would 
connect  with  the  river.     [640] 

Both  side  of  the  streets  above  mentioned  to  be 
within  the  $2.35  haul. 

All  other  delivery  points  within  the  city  limits  of 
Portland  to  be  $2.45  per  barrel  delivered,  minimum 
of  not  less  than  15  barrels. ' ' 

The  above  schedule  by  the  agreement  aforemen- 
tioned to  control  Oregon  Portland  Cement  Com- 
pany as  to  Portland,  Oregon,  business  and  business 
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^outside  of  Portland,  Oregon,  within  its  allotted  ter- 
ritory, should  follow  the  above  schedule  with  the 
additional  cost  of  transportation  and  delivery  from 
Portland,  Oregon. 

XXII. 
That  the  reasonable,  legitimate  cost  to  Oregon 
Portland  Cement  Company  of  manufacturing  ce- 
ment and  delivering  the  same  at  Portland,  Oregon, 
is  $1.25  per  barrel,  to  which  should  be  added  a  le- 
gitimate profit  of  forty  cents  per  barrel,  and  Ore- 
gon Portland  Cement  Company  if  not  controlled 
'by  outside  influence  could  profitably  produce  and 
deliver  Portland  cement  of  first  class  quality  at 
$1.65  per  barrel,  and  at  all  times  within  the  control 
of  Oregon  Portland  Cement  Company  was  surrepti- 
tiously obtained  by  the  defendants  herein,  except 
Andrew  C.  Smith,  Paul  C.  Bates  and  J.  G.  Wilson, 
it  was  the  contemplation  to  make  the  price  of  its 
cement  not  to  exceed  $1.65  per  barrel  at  Portland. 

XXIII. 
That  in  pursuance  of  said  conspiracy  of  the  de- 
fendants, except  Andrew  C.  Smith,  Paul  C.  Bates 
and  J.  G.  Wilson,  Clark  M.  Moore  has  been  em- 
powered to  act  as  the  sales  manager  of  Oregon 
Portland  Cement  Company  and  said  Clark  M. 
Moore  at  the  same  time  is  the  sales  manager  and 
connected  with  the  sales  department  of  those  com- 
panies controlled  by  the  Cement  Securities  Com- 
pany of  Denver,  [641]  Colorado,  including  the 
Colorado  Portland  Cement  Company,  Union  Port- 
land Cement  Company  and  Three  Forks  Portland 
Cement   Company,   and  said   Clark   M.   Moore,   al- 
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though  empowered  to  act  for  Oregon  Portland  Ce- 
ment Company,  in  fact  is  acting  on  behalf  of  the 
combined  defendants  and  is  incompetent  and  dis- 
qualified to  act  as  sales  manager  of  Oregon  Port- 
land Cement  Company;  but  the  defendants,  except 
Andrew  C.  Smith,  Paul  C.  Bates  and  J.  G.  Wilson, 
wi:h  full  knowledge  and  really  because  of  his  affilia- 
tions with  the  other  defendants  keep  and  retain  said 
Clark  M.  Moore  as  sales  manager,  and  unless  re- 
strained and  enjoined  by  this  Court  will  continue 
to  keep  and  retain  him  as  sales  manager,  and  that 
said  Clark  M.  Moore  through  his  control  of  the 
sales  of  the  various  companies  is  the  nucleus  and 
foimdation  for  the  absolute  control  of  the  prices; 
and  recently  said  Clark  M.  Moore  at  San  Francisco 
^participated  in  a  conference  between  the  agents  of 
the  defendants  incorporated  in  California  and  finally 
perfected  and  rounded  out  the  schedule  hereinbefore 
mentioned,  and  upon  his  arrival  at  Portland,  Ore- 
gon, he  then  held  conferences  with  one  Irwin  rep- 
resenting the  International  Portland  Cement  Com- 
pany and  one  Rogers  representing  the  Lehigh  Port- 
land Cement  Company,  and  one  Short  representing 
Three  Forks  Portland  Cement  Company;  and  said 
Clark  M.  Moore  in  furtherance  of  the  conspiracy 
has  adopted  a  policy  of  refusing  to  quote  prices  at 
Seattle,  Washington,  or  other  outside  points  with- 
out communicating  with  some  of  the  other  defend- 
ants, except  Andrew  G.  Smith,  Paul  C.  Bates  and 
J.  G.  Wilson,  to  obtain  their  latest  advices  and  di- 
rections of  the  price  at  which  they  desire  him  to 
make  quotations.     [642] 
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XXIV. 

That  George  McDonald  and  L.  C.  Newlands  were 
installed  in  authority  as  hereinbefore  set  out  by 
R.  P.  Butchart,  and  said  McDonald  and  Newlands 
are  old  employees  of  said  R.  P.  Butchart  and  of  the 
Vancouver  Portland  Cement  Company,  imported  to 
the  plant  of  the  Oregon  Portland  Cement  Company 
for  the  purpose  of  carrying  out  the  directions  of 
said  Butchart  in  the  conspiracy  hereinbefore  men- 
tioned. 

XXV. 

That  Vancouver  Portland  Cement  Company  here- 
inbefore referred  to  in  connection  with  said  But- 
chart is  a  company  having  its  principal  place  of 
business  at  Victoria,  British  Columbia,  Dominion 
of  Canada,  and  is  in  combination  with  all  the  de- 
fendants, except  Andrew  C.  Smith,  Paul  C.  Bates 
and  J.  G.  Wilson,  to  the  extent  that  it  absolutely 
refrains  from  competing  in  the  cement  business 
south  of  the  international  line,  although  there  is  no 
duty  upon  its  cement  and  no  geographical  or  natural 
reason  why  it  should  not  compete,  and  the  other 
defendants  herein  mentioned,  except  Andrew  C. 
Smith,  Paul  C.  Bates  and  J.  G.  Wilson,  although 
logically  competitors,  do  not  solicit  business  or  ship 
cement  into  Canada, 

XXVI. 

That  at  twelve  o'clock  noon  on  Saturday,  June 
10,  1915,  said  defendants,  except  Andrew  C.  Smith, 
Paul  C.  Bates  and  J.  G.  Wilson  will,  unless  re- 
strained by  this  Honorable  Court,  meet  and  amend 
the  by-laws  of  Oregon  Portland  Cement  Company 
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by  eliminating  and  doing  away  with  the  executive 
committee,  and  by  placing  the  entire  authority  with 
entire  power  of  said  company  in  the  hands  of  said  R. 
P.  Butchart,  L.  C.  Newlands,  George  McDonald  and 
Clark  M.  Moore,  and  will  amend     [64'3]     the  by-laws 
to  eliminate  Paul  C.  Bates  and  Aman  Moore  as  vice- 
presidents  by  abolishing  the  offices  of  vice-president, 
and  remove  Aman  Moore  as  treasurer  of  Oregon  Port- 
land Cement  Company,  so  that  no  person  except  those 
'selected  by  said  R.  P.  Butchart  shall  have  any  de- 
tailed knowledge  of  the  business  of  Oregon  Port- 
land Cement  Company ;  and  if  these  steps  are  taken 
the    Oregon    Portland    Cement    Company,    Aman 
Moore  and  all  other  stockholders  who  are  not  par- 
ticipating in  the   combination  will  be  irreparably 
damaged  and  injured,  in  that  all  the  dealers  and 
consumers  interested  in  Portland  cement  will  im- 
mediately know  that  Oregon  Portland  Cement  Com- 
pany has  succumbed  to  the  attacks  of  and  is  under 
the  control  of  the  allied  cement  interests,  and  the 
business  of  said  Oregon  Portland  Cement  Company 
will  thereby  be  ruined;  that  Aman  Moore  is  the 
largest    stockholder    of    Oregon    Portland    Cement 
Company,  owning  $135,700  par  value  of  the  pre- 
ferred stock  and  $93,200  of  the  common  stock  of 
Oregon  Portland  Cement  Company,  and  there  are 
stockholders  not  interested  with  R.  P.  Butchart  or 
the  other  defendants  who  own  approximately  two- 
thirds  of  the  entire  issued  stock  of  Oregon  Port- 
land Cement  Company,  and  the  acts  herein  com- 
plained of  on  the  part  of  all  the  defendants,  except 
Andrew  C.  Smith,  Paul  C.  Bates  and  J.  G.  Wilson, 
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^re  unknown  to  said  stockholders,  and  the  interests 
of  said  stockholders  will  be  irreparably  damaged 
if  the  meeting  scheduled  for  June  10,  1916,  is  by 
this  Court  allowed  to  be  held;  that  the  stockholders 
of  Oregon  Portland  Cement  Company  are  as  fol- 
lows: 
,  STOCK 

Pref.  Com. 
J.  C.  Ainsworth,  First  Nat.  Bank,  Port- 

*    land,  Ore 54      40 

Paul  C.  Bates,  Yeon  Bldg.,  Portland, 

Oregon    12       12 

Oscar    Beck,     City    Engineer's    Office, 

Portland,   Or 5        2 

[644] 

G.  A.  Bolderick,  Forest  Grove,  Oregon        10        5 

F.  G.  Baum,  1901-2  Hobart  Bldg.,  San 

Francisco,  Cal 26      13 

Mrs.  M.  Butrick,  Portland,  Oregon  ....         10        5 

Minnie  Baber,  Forest  Grove 5        2 

J.  H.  Booth,  Douglas  Natl.  Bank,  Rose- 
burg,  Ore 50      20 

J.  S.  Beckwith,  Pendleton,  Oregon  ....  1 

Wm.  W.  Bierdneau,  2130  Corbett  St., 

Baker,  Ore 10        5 

F.  S.  Bonfils,  Denver  Post,  Denver,  Col- 
orado             95      40 

W.  S.  Berger,  249  Taylor  St.,  Portland, 

Oregon    5        2 

C.    Boettcher,    Colorado    Portland    Ce- 
ment Co.,  Denver,  Colorado   95      40 

Edw.  Est.  Biddle,  Dallas,  Oregon 4        2 
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STOCK 
Pref .  Com. 

Alice  Winder  Bradford,   Capital  Ave., 

Salt  Lake  City,  Utah  2 

R.  P.  Butchart,  Vancouver  Portland  Ce- 
ment Co.,  Victoria,  B.  C 957    889 

D.  M.  Butchart,  Owens  Sound,  Ont 318    250 

A.  S.  Butchart,  20  Dale  Ave.,  Toronto, 

Ont 218    150 

W.  F.  Burrell,  2501/2  Third  St.,  Port- 
land, Oregon   32       17 

S.  L.  Brown,  663  Stark  St.,  Portland, 
Oregon    10        5 

O.  C.  Beebe,  Zion  Savings  Bank,  Salt 
Lake  City,  Utah 5 

M.  J.  Ballard,  264  East  25th  St.,  Port- 
land, Ore 2 

H.   J.  Biddle,   Columbia   Contract   Co., 

Portland,   Ore 5 

Serge  F.  Bailiff,  Logan,  Utah  2 

W.  L.  Buckner,  No.  8  Eighth  St.,  Port- 
land, Ore 5 

M.  J.  Buckley,  Wells  Fargo  Bldg.,  Port- 
land, Ore 2 

Chas.  S.  Burton,  Utah  State  Bank,  Salt 
Lake  City,  Utah 3 

Jno.  E.  Blunt,  Oregon  Portland  Cement 

Co.,   Oswego,  Oregon    6        6 

M.  F.  Brady,  Yeon  Building,  Portland, 

Ore 1        1 

A.  A.  Burnard,  Los  Angeles,  Cal Ill     111 
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STOCK 
Pref.  Com. 

Ruby  K.  Crain,  594  East  Morrison  St., 

Portland,   Ore 5        2 

U.  S.  Carpenter,  1325  5tli   St.,  Baker, 

Ore 10        5 

Sidney  Hauam  Carleson,  4'69  Salmon  St., 
Portland,   Ore 21      10 

[645] 

Virginia    L.    Cox,    1657    Bellene    Ave., 

Seattle,  Wash 15        7 

N.  D.  Crofutt,  Box  445  Lynn  Haven, 

Fla 5        2 

H.  P.  Clark,  607  So.  Hall  St.,  Los  Ange- 
les, Cal 56      29 

D.  B.  Clarke,  City  Hall,  Portland,  Ore- 
gon           10        5 

Gertrude    Winder    Cannon,    Raymond, 
Alta,  Canada  2 

Theressa  Colvin,  Colfax,  Wash 5        2 

W.  W.  Cotton,  Wells  Fargo  Bldg.,  Port- 
land, Ore 53      40 

T.  R.  Cutler,  Salt  Lake  City,  Utah  ....  2 

John    F.    Champion,    Equitable    Bldg., 

Denver,  Col 95      40 

Jno.  C.  Cutler,  Jr.,  Salt  Lake  City,  Utah  2 

C.   C.   Conkle,   840  Linden  Ave.,   Long 
Beach,  Cal 47      20 

Cement  Securities  Co.,  Ideal  Bldg.,  Den- 
ver,  Colorado    589    589 

Geo.  A.  Cox  Estate,  Canada  Life  Bldg., 

Toronto,  Ont 60      60 
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STOCK 
Pref.  Com. 
Cement    Emp.    Co-op.    Assn.,    Oswego, 

,    Oregon    10      10 

'Churchill  Hardware  Co.,  Roseburg,  Ore- 
gon    2        2 

Douglas  Natl.  Bank,  Roseburg,  Oregon  240    240 
IR.  L.  Donald,  Failing  Bldg.,  Portland, 

Ore 5        2 

Clyde    C.    Dawson,    First    Natl.    Bldg., 

Denver,   Col 47      20 

Deseret  News,  Salt  Lake  City,  Utah  ....  5 
A..  H.  Devers,  Clossett  &  Devers,  Port- 
land, Ore 12      12 

Dallas  Lumber  &  Log  Co.,  Dallas,  Ore.  3        3 
Robert  S.  Edwards,  3d  &  Bancroft  Way, 

Berkeley,  Cal 19        8 

T.  C.  Elliott,  Walla  Walla,  Washington  20      10 

James  Ewart,  Roseburg,  Oregon  15        7 

E.  N.  Ewart,  Roseburg,  Oregon  15        8 

Edward  &  Laselle,  Railway  Ex.  Bldg., 

Portland,   Ore 1        1 

F.  O.  Finkle,  448  H.  W.  Hellman  Bldg., 

Los  Angeles,  Cal 51      29 

A.  H.  Fleming,  Pasadena,  Cal 57      29 

D.  B.  Fleck,  4512  42d  Ave.,  SE.  Port- 
land,   Ore 11        8 

[646] 

F.  I.  Fuller,  Electric  Bldg.,  Portland, 

Ore : .         50      27 

First    Natl.    Bank    of    Whiting,    Ind., 
Whiting,  Ind 5        2 
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STOCK 

Pref .  Com. 

Jos.  Goohegan,  Salt  Lake  City,  Utah  . .  5 

W.  A.  Gordon,  Portland,  Oregon 5 

George  E.  Good,  La  Grande,  Oregon  . .  10        5 
Grand  Canyon  L.  &  C.  Co.,  Ariz.,  Foot  of 

Commercial  St.,  Los  Angeles,  Cal.   . .  95      40 

^Nellie  E.  Grant,  Dallas,  Oregon   10        5 

\U.  S.  Grant,  Dallas,  Oregon 10      45 

L.   D.    Gilbert,   704-5   L.    W.   Hellman 

Bldg.,  Los  Angeles,  Cal 53      41 

R.  C.  Gillis,  1023  Investment  Bldg.,  Los 

Angeles,  Cal 56      29 

E.  V.  Hoover,  Review  Bldg.,  Roseberg, 

Oreg 5        2 

P.  B.  Houghton,  80  East  Jackson  Bovd., 

Chicago,  111 23      10 

Matilda    Winder    Hamilton,    Riverton, 

Utah    2 

W.  R.  Harris,  Panama  City,  Florida. .  30      15 

James  Hobbs,  Logan,  Utah   5        2 

Howard    Company,    First   Market    St., 

Oakland,   Cal 30 

The  Jno.  L.  Howard  Est.,  87  Vernon  St., 

Oakland,   Cal 24      24 

Howard  Commercial  Co.,  Oakland,  Cal.  160      80 

R.  A.  Hines,  Canyon  City,  Oregon  ....  15        7 

Mark  Hayter,  Dallas,  Oregon   10        5 

Margaret  V.  Haytor,  Dallas,  Oregon. .  5        2 

Oscar  Hajrtor,  Dallas,  Oregon 11        8 

B.  S.  Huntington,  805-7  Lewis  Bldg., 

Portland,   Ore 10        5 


STOCK 
Pref.  Com. 

0.  O.  Hall,  474  Gilsan  St.,  Portland,  Ore.        10        5 

W.  P.  Hardesty,  City  Engineer's  Office 

Portland,   Ore 10        5 

^.  P.  Haninger,  1897  Peninsular  Ave., 

Portland,   Ore 12        5 

E.  J.  Hunt,  Alameda,  Cal 43      10 

W.  B.  Hunt,  Alameda,  Cal 16 

Investors  Bldg.  &  T.  Co.,  407  Yeon  Bldg. 
Portland,   Ore 10        5 

Harry  C.  James,  Denver,  Natl.  Bank, 

Denver,  Col 47      20 

Robert  U.  Jacob,  San  Francisco,  Cal.  . .         10        5 

[647] 

C.   S.  Jackson,   Oregon  Journal,  Port- 
land,   Ore 12      12 

Mrs.  A.  C.  Kidd  &  Son,  Roseburg,  Ore- 
gon    5        2 

Leora  E.  Klahr,  539  Lincoln  St.,  Walla 
Walla,  Wash 5        2 

'F.  A.  KieMe,  Corbett  Bldg.,  Portland, 

Ore 10        5 

W.  J.  Kerr,  0.  A.  C.  Corvallis,  Ore.  . .         99      96 

C.  Leonardt,  H.  W.  Hellman  Bldg.,  Los 
Angeles,  Cal 214    104 

H.  C.  Leonardt,  321  Goodnaugh  Bldg., 

Portland,  Ore 160      95 

Geo.  Lawrence,  Jr.,  Geo.  Lawrence  Co., 
Portland,   Ore 5 

L.  Lovinger,  Baker,  Oregon  10        5 
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STOCK 

Pref .  Com. 

A.  L.  Lucas,  101/2  E.  14tli  St.,  Portland, 

Ore 5        2 

M.  J.  Larson 5        2 

Olementine    F.    Lewis,    Est.,    Allen    & 

Lewis,  Portland,  Ore 15 

S.  Loughridge,  Grants  Pass,  Ore 3 

Carroll  A.  Low,  Oregon  Portland  Ce- 
ment Co.,  Eoseburg,  Oregon 1        1 

W.    C.    McKewan,    51/2    So.    First    St., 

Walla  Walla,  Wash 5        2 

Henry    McKewan,    Utah    State    Bank, 

Salt  Lake  City,  Utah  1 

Elliott  McAllister,  14  Montgomery  St., 

San  Francisco,  Cal 37      23 

Oeo.  Macdonald,  Oswego,  Oregon    ....  6        6 

Wirt  Minor,  Spaulding  Bldg.,  Port- 
land,   Ore 3        3 

Aman  Moore,  Oswego,  Ore 1357    932 

Chas.  C.  Moore  &  Co.,   Sheldon  Bldg., 

San  Francisco,  Cal 23      10 

Chester  C.  Moore,  Medical  Bldg.,  Port- 
land,   Ore 29      19 

Ella   Winder   McKay,    Calder    Station, 

Salt  Lake  City,  Utah  2 

Anna  J.   Miller,   2458    So.   7th   St.,   E. 

Salt  Lake  City,  Utah  2 

A.  L.  Mills,  1st  National  Bank,  Port- 
land, Ore 84'      44 

J.  J.  Murphy,  Wallowa,  Oregon  5        2 


724        B.  P.  Butchart  and  Clark  M.  Moore 

STOCK 
Pref .  Com. 

J.    E.    Murphy,    26    Adelaide    St.    W., 

Toronto,  Ont 60      60 

A.  C.  Marsters,  Roseburg,  Oregon  ....         10        5 

R.  W.  Marsters,  Roseburg,  Oregon  ....  5        5 

Jennie  Muldrick  Estate,  Canyon  City, 
Oregon 5        2 

[648] 

W.  A.  Mitchell,  Colfax,  Wash 15        7 

J.   R.  Mason  &  Co.,   Merchants   Excg. 
Bldg.,  San  Francisco,  Cal 54      27 

Seeley   W.   Mudd,    1208   Holhngsworth 
Bldg.,  Los  Angeles,  Cal 354    354 

Julius  L.   Meier,  Meier  &  Prank   Co., 

Portland,   Ore 20      10 

Reece-Gottfried     Co.,     67     Front     St., 

Portland,   Ore 4        4 

Nicholai-Neppach    Co.,    227    Davis    St., 

Portland,   Ore 10        5 

Martin    Nelson,    457    So.    Baker    St., 

Baker,    Ore 5        2 

C.  W.  Nibley,  Bishops  Bldg.,  Salt  Lake 

City,  Utah   53      17 

Jos.  F.  Mbley,  Salt  Lake  City,  Utah. . .         10 

Alice  Nibley,  444  E.  l'8th  St.,  No.  Port- 
land,  Ore 5 

Alex  Nibley,  Tr.,  444  E.  18th  St.,  No. 

Portland,   Ore 9 

William  Nicolai,  227  Davis   St.,  Port- 
land,   Ore 12      12 

/Oregon    Iron    &    Steel    Co.,    500    Con- 
cord Bldg.,  Portland,  Ore 248    248 
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STOCK 
Pref .  Com. 
Pacific  States  Fire  Ins.   Co.,   Chamber 

of   Commerce   Bldg.,    Portland,    Ore.  10        5 

J.  P.  Penn,  Box  85  Salem,  Ore 25      12 

Fred  Phillipin,  Canby,  Oregon 10        5 

Mrs.  F.  A.  Rogers,  Forest  Grove,  Ore.  10        5 
J.   P.   Rogers,   90  First   St.,  Portland, 

Ore 5        2 

D.  J.  Riley,  Dallas,  Oregon 10        5 

J.  L.  Riggs,  Salem,  Oregon   5        2 

Charles  E.  Roberts,  Roseburg,   Oregon  15        7 
George  F.  Richards,  1010  Third  Ave., 

Salt  Lake  City,  Utah  13        5 

La  Grande  Richards,  Amsterdam,  Hol- 
land      10        5 

W.    A.    Rossiter    Est.,    Zion    Savings 

Bank,  Salt  Lake  City,  Utah 5 

J.    P.   Rassmusson,   2d   &    Taylor    St., 

Portland,   Ore 17      14 

Tom  Richardson 3 

George    Ramsey    Lbr.    Co.,    Salt    Lake 

City,  Utah  5 

•George  Ramsey,  Salt  Lake  City,  Utah  5 

Joseph  F.  Smith,  Salt  Lake  City,  Utah  1 

Victor  C.  Smith,  San  Bernardino,  Cal.  47      20 
Cecil  B.   Smith  Est.,   10  Adelaide   St., 

East  Toronto,  Ont 47      20 

[649] 

Andrew  C.  Smith,  Medical  Bldg.,  Port- 
land,   Ore 213     158 
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STOCK 
Pref.  Com. 
Mrs.    M.    J.    Buick    Sewell,    Roseburg, 

Oregon    20      10 

0.   J.   Sutherland,   Wells   Fargo   Bldg., 

Portland,   Ore 3 

Stockgrowers    and    Farmers    National 

Bank,  Wallowa,  Ore 5        2 

John  J.  Scharer  50      25 

T.  W.   Sullivan,   101'  10th   St.,   Oregon 

City,    Ore 28      13 

Dennis     Sullivan    Est.,    Denver    Natl. 

Bank,  Denver,  Colorado  47      20 

F.  F.  Seeley  Est.,  Willsonville,  Oregon        10        5 
Charles    H.    Stranahan,    Hood    River, 

Oregon    10        5 

J.  H.  Schaeffer,  Roseburg,  Oregon  ....         10        5 
Margaret  Stephenson,  Box  603,  Forest 

Grove,   Oregon    25      12 

B.   T.    Soden,   629   East   10th    St.,   No. 

'    Portland,  Oregon  5        2 

S.  H.   Shelden,  5951/2  First  St.,  Port- 
land,   Ore 10        5 

Jennie  Strickler,  Colfax,  Washington.  .         10        5 
Jas.   B.    Schuyler   Est.,    Santa  Monica, 

California  47      20 

Oscar  Seley,  Baker,  Oregon  5        2 

■E.  Stenger,  St.  Joe  &  G.  I.  Ry.  Co.,  St. 

Joe,  Mo 23      10 

Mary  A.  Winder  Steadman,   Riverton, 

Utah    2 


vs.  The  United  States  of  America.         727 

STOCK 
Pref .  Com. 
Teal  &  Minor,   Spaulding  Bldg.,  Port- 
land,   Ore 28      24 

Teal,     Minor    &    Winfree,     Spaulding 

Bldg.,  Portland,  Ore 14      14 

J.  H.  Teel,   Trustee,   Spaulding  Bldg., 
Portland,   Ore 12      12 

D.  H.   Turner,   Box  212,   McMinnville, 

Ore 5        2 

Geo.  F.  Taplin,  Forest  Grove,  Oregon  20  10 
F.  B.  Trask,  616  Union  Oil  Bldg.,  Los 

Angeles,  Cal 47      20 

E.  L.  Thompson,  Hartman  &  Thompson, 
Portland,  Oregon  2 

P.    A.    Vale,   Royal   Bank   of    Canada, 

Toronto,  Ont 40      40 

Vulcan  Iron  Works,  Wilkesbarre,  Pa.  25  25 
John   P.    Vollmar,    First    Natl.    Bank, 

Lewiston,    Idaho    20      10 

J.  C.  Westergard,  Oswego,  Oregon  ....  25  10 
W.    C.   Winder  and  Ruben   G.   Miller, 

Trustees,  403  E.   13th   St.,   So.,   Salt 

Lake  City,  Utah   1      10 

[650] 

Richard    Winder,    92    J.    Street,    Salt 

Lake  City,  Utah    2 

Edwin  J.  Winder,  403  E.  15th  St.  S., 

Salt  Lake  City,  Utah  2 

William  C.  Winder,  403  E.  15th  St.  S., 

Salt  Lake  City,  Utah  2 
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STOCK 
Pref .  Com. 
I?ex  Winder,  403  E.  I'Stk  St.,  So.,  Salt 

Lake  City,  Utah 2 

Luella  Winder,   2458   S.   7tli   St.,   Salt 

Lake  City,  Utali 2 

W.  H.  Wilcox,  Prairie  City,  Oregon  . .         65 
T.  B.  Wilcox,  Wilcox  Bldg.,  Portland, 

Oregon 165     138 

A.  J.  Wilson,  Dallas,  Oregon  10        5 

A.  King  Wilson,  Chamber  of  Commerce, 

Portland,  Oregon  5        2 

Margaret  Wilkinson,  Logan,  Utah  ....         10        5 

F.  G.  Wilkinson,  Logan,  Utah 10        5 

Thos.  Whitehorn,  Corvallis,  Oregon   . .  5        2 

Arthur  Winter,  Salt  Lake  City,  Utah  5 

E.  L.  Warren,  S.  211  Pine  St.,  Spokane, 

Wash 85      4*2 

A.  H.  Woodruff,  Care  3  C.  M.  L,  Salt 

Lake  City,  Utah   2 

D.  C.  Williamson,  Oswego,  Oregon  ....         15        8 
H.  G.  Whitney,  Salt  Lake  City,  Utah, 

c/o  Deseret  News 5 

I.  N.  Woods,  Portland,  Oregon 15        7 

T.  W.  Younger,  Care  S.  P.  Co.,  Sacra- 
mento, Cal 25        2 

S.  A.  Whitney,  Salt  Lake  City,  Utah. .  5 

[651] 

And  Aman  Moore  now  offers  to  allow  any  stock- 
holder of  Oregon  Portland  Cement  Company  to 
join  him  as  plaintiff  in  this  suit,  and  is  maintain- 
ing the  same  on  behalf  of  himself,  Oregon  Portland 
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Cement    Company   and    any    stockholder    similarly 
situated. 

XiXVII. 

That  the  stockholders  of  Oregon  Portland  Ce- 
taent  Company  are  scattered  throughout  the  various 
states  of  the  Union,  and  it  would  be  impossible  in 
less  than  six  months  to  obtain  their  attendance  or 
proxies  at  a  special  meeting  of  the  stockholders^ 
and  the  annual  meeting  of  stockholders  is  fixed  by 
'the  by-laws  in  the  second  week  of  January  of  1917^ 
and  Aman  Moore  has  attempted  through  the  direc- 
tors of  Oregon  Portland  Cement  Company  to  pre- 
vail upon  them  not  to  take  the  action  hereinbefore 
complained  of  and  not  to  form  a  combination  and  to 
conduct  themselves  legally,  but  that  said  efforts  and 
attempts  are  unavailing,  and  unless  enjoined  by 
this  Honorable  Court  Aman  Moore  and  all  other 
stockholders  similarly  situated,  and  Oregon  Port- 
land Cement  Company,  will  be  unwillingly  making 
themselves  liable  to  prosecution  under  the  laws  of 
the  United  States  and  the  laws  of  the  State 
of  Oregon  and  the  ordinances  of  the  City!  of 
Portland,  and  will  be  greatly  damaged  and  injured 
'in  their  reputation  as  well  as  the  irreparable  in- 
jury and  damage  to  their  interest  in  Oregon  Port- 
land Cement  Company. 
/  XXVIII. 

That  Oregon  Portland  Cement  Company  has  now 
Portland  cement  on  hand  which  should  be  sold  and 
now  has  men  actually  working  at  its  plant  who  must 
be  paid,  and  now  has  a  going  business  which  must 
be  attended  to. 
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XXIX. 

That  except  for  relief  obtained  in  this  suit  in 
equity  plaintiffs  are  without  any  adequate  remedy 
and  have  no  remedy  at  law.     [652] 

WHEREFORE,  plaintiffs  pray: 

First:  That  the  defendants  and  all  of  the  de- 
fendants, except  Andrew  C.  Smith,  Paul  C.  Bates 
;and  J.  G.  Wilson,  be  restrained  from  holding  any 
meeting  of  the  directors  of  Oregon  Portland  Ce- 
ment Company  on  June  10,  1916,  or  at  any  other 
time  until  further  order  of  this  Court; 

Second:  That  the  defendants  and  all  of  the  de- 
^fendants,  except  Andrew  C.  Smith,  Paul  C.  Bates 
and  J.  G.  Wilson,  be  restrained  and  enjoined  from 
in  anywise  taking  any  step  of  any  nature  whatso- 
ever towards  an  understanding  or  agreement  be- 
tween themselves  or  with  any  company  producing 
or  handling  cement  in  anywise  affecting  the  output 
of  Oregon  Portland  Cement  Company,  or  in  any- 
wise affecting  the  conduct  with  regard  to  the  Port- 
land Cement  business  of  any  officer  or  agent  con- 
nected with  Oregon  Portland  Cement  Company. 

Third:  That  R.  P.  Butchart  be  by  mandatory  in- 
junction direct ored  to  perform  no  further  act  of 
'any  kind  or  nature  whatsoever  upon  behalf  of  Ore- 
gon Portland  Cement  Company. 

Fourth:  That  Clark  M.  Moore  be  by  mandatory 
injunction  directed  to  perform  no  further  act  of 
any  kind  or  nature  whatsoever  upon  behalf  of  Ore- 
gon Portland  Cement  Company ; 

Fifth:  That  L.  C.  Newlands  be  by  mandatory  in- 
junction directed  to  perform  no  further  act  of  any 
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kind  or  nature  v/hatsoever  upon  behalf  of  Oregon 
-Portland  Cement  Company. 

Sixth:  That  George  McDonald  be  by  mandatory 
injunction  directed  to  perform  no  further  act  of 
any  kind  or  nature  whatsoever  upon  behalf  of  Ore- 
gon Portland  Cement  Company. 

Seventh:  That,  for  the  purpose  of  protection  of 
)the  business  of  Oregon  Portland  Cement  Company, 
until  such  time  as  the  stockholders  can  be  called  to- 
•gether  in  a  meeting,  a  receiver  be  placed  in  charge 
of  the  affairs  and  business  of  [653]  Oregon  Port- 
land Cement  Company  with  full  power  and  authority 
to  conduct  and  continue  said  business  under  an 
order  of  this  Court,  and  plaintiffs  respectfully  sug- 
gest that  Andrew  C.  Smith,  Paul  C.  Bates  and  J. 
G.  Wilson,  together  with  Aman  Moore,  be  appointed 
jointly  as  receivers  under  the  orders  of  this  Court 
and  to  report  to  this  Court,  to  conduct  the  affairs 
of  Oregon  Portland  Cement  Company  until  the 
stockholders  of  said  company  can  legally  meet  and 
preserve  the  existence  of  said  company  separate  and 
apart  from  the  trust; 

Eighth:  For  such  other  and  further  relief  4s  to 
the  Court  seems  just  and  equitable. 


Attorney  for  Plaintiffs. 

State  of  Oregon, 

County  of  Multnomah, — ss. 

I,  Aman  Moore,  being  first  duly  sworn,  depose 
and  say  that  I  am  vice-president  and  treasurer  of 
Oregon  Portland  Cement  Company,  one  of  the  plain- 
tiffs above  named;  that  I  am  also  a  plaintiff  above 
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named;  that  I  have  read  the  foregoing  complaint 
and  verily  believe  the  facts,  statements  and  allega- 
tions therein  made  to  be  true. 


i    Subscribed  in  my  presence  and  sworn  to  before 
me  this  9th  day  of  June,  1916. 


Notary  Public  for  Oregon. 
My  commission  expires  . 

Filed  December   23,   1920.     G.   H.   Marsh,   Clerk. 
[654] 


Defendants'  Exhibit  No.  7. 

June  19,  1916. 
Personal : 
'Mr.  E.  P.  Butchart,  President, 

Oregon  Portland  Cement  Company, 
Tod's  Inlet,  British  Columbia. 
Dear  Sir: 

Recently  I  called  your  attention  to  the  fact  that 
the  construction  work  on  our  factory  since  January 
first  (the  date  on  which  the  management  of  same 
was  surrendered  by  me  to  Mr.  Newlands,  appointed 
by  you  superintendent)  has  been  prosecuted  in  a 
very  inefficient  manner.  While  one  or  two  single 
items  of  work  completed  prior  to  January  first  ex- 
ceeded the  engineer's  estimates,  all  the  work  prose- 
cuted previous  to  that  date  under  my  own  supervi- 
sion showed  a  reduction  under  the  engineers'  esti- 
mates.    Subsequently  to  the  time  of  surrendering 
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ithe  work  to  Mr.  Newlands  Mr.  Gilbert's  estimates 
liad  been  exceeded  approximately  $91,000  and  Mr. 
Cantine's  bad  been  exceeded  approximately  $54,000. 
Of  tbis  amount  fifteen  to  twenty  tbousand  dollars 
migbt  be  accounted  for  legitimately.  It  is  my 
opinion  tbat  the  balance  of  this  work  was  due  to 
lax  management  by  Mr.  Newlands,  as  I  do  not  be- 
lieve that  the  labor  has  been  prosecuted  to  exceed 
'sixty  per  cent  efficiency  since  the  time  that  he  took 
charge  of  the  work.  Since  the  factory  started  oper- 
ating, about  June  first,  the  same  inefficiency  has 
continued.  Instead  of  making  1000  barrels  output 
there  has  been  not  to  exceed  500  barrels  of  cement 
produced  per  day  since  the  factory  started.  The 
kiln  should  average  1000  barrels  per  day  running 
at  its  highest  efficiency,  and  in  my  judgment  1200 
barrels  of  klinkers  per  day.  The  raw  grinding 
mills  should  easily  produce  enough  slurry  for  1200 
barrels  per  day  and  the  cement  grinding  mill  should 
finish  from  900  to  1000  per  day  minimum.     [655] 

There  have  been  several  expensive  break-downs, 
and  there  seems  to  be  no  accurate  records  kept  as  to 
what  is  being  produced  from  day  to  day. 

I  am  calling  your  attention  to  this  condition  as 
President  of  the  corporation  as  I  do  not  believe 
that  our  company  will  pay  expenses  if  it  continues 
to  operate  in  the  present  inefficient  manner.  I  as- 
sume that  you  have  all  the  stocldiolders'  interests 
at  heart  and  that  matters  will  not  be  permitted  to 
continue  as  at  present  any  longer. 
Very  truly  yours, 

AM.s. 
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Defendants'  Exhibit  No.  8. 

Oswego,  Oregon,  June  19,  1916. 
Mr.  Wirt  Minor, 

c/o  Teal,  Minor  &  Winfree, 

Spaulding  Building,  Portland. 
Dear  Sir: 

Referring  to  our  conversation  of  yesterday,  and 
your  request  for  me  to  write  you  basis  on  which  a 
reorganization  of  the  board  of  directors  of  the 
Oregon  Portland  Cement  Co.  might  be  effected,, 
satisfactorily  to  myself  and  those  I  represent,  will 
say  that  in  order  to  prevent  the  company  from  be- 
ing involved  in  litigation,  I  am  willing  to  co-operate 
in  the  selection  of  a  new  board  along  lines  as  fol- 
lows: 

1.  Have  the  company's  charter  amended,  reduc- 
ing the  number  of  directors  from  nine  to  seven. 

2.  Have  all  the  present  directors  resign  from  the 
board  except  the  following: 

E.  P.  Butchart. 
Aman  Moore. 
Andrew  C.  Smith. 
Paul  C.  Bates. 

3.  Elect  three  new  directors,  including  Mr.  T.  B. 
Wilcox  or  some  representative  to  be  named  by  htm 
or  the  Ladd  interests,  excepting  A.  S.  Patullo. 

The  remaining  two  members  of  the  board  should 
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be  chosen  from  among  the  stockholders  residing  in 
Oregon. 

Mr.  J.  H.  Booth,  Pres.  of  the  Douglas  Natl.  Bank 
of  Roseburg,  who  is  the  heaviest  stockholder  in  Ore. 
-excepting  myself,  would  be  acceptable  to  me  as  I 
presume  to  everyone  else  concerned. 

The  final  member  for  the  board  to  be  chosen  from 
the  following  list  of  Portland  stockholders,  to  wit: 

A.  H.  Devers. 

F.  I.  Fuller.     [657] 

O.  O.  Hall. 

Geo.  Lawrence,  Jr. 

F.  E.  Beach. 

J.  R.  Rogers. 

J.  P.  Rasmussen. 

Neppach. 

E.  L.  Thompson. 
I  have  no  preference  regarding  any  of  the  above 
parties,  in  fact  am  scarcely  acquainted  with  any  one  of 
them.  These  men  are  all  representative  business 
men  of  the  city  and  I  believe  would  all  make  im- 
partial directors  for  our  company. 

I  have  not  named  either  Mr.  Boettcher  or  Mr. 
Leonardt  of  Cal.  because  these  gentlemen  would  both 
^3e  disqualified  to  serve  on  our  board  after  Oct.  15th 
when  latest  amendments  to  the  Sherman  Law  go 
into  effect;  as  I  understand  the  interlocking  direct- 
orates of  industrial  corporations  doing  an  inter- 
state business  will,  after  that  date  be  prohibited  by 
iaw. 

Mr.  Butchart  at  that  time  will  also  be  disqualified 
to  serve  on  our  board,  but  he  may  have  the  privilege 
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of  naming  Ms  own  representatives  upon  his  resigna- 
tion. 

Yours  truly, 

AMAN  MOORE. 

Mled  December  23,  1920.     G.  H.  Marsh,  Clerk. 
[658] 


Defendants'  Exhibit  No.  9. 
ALEXANDER  &  BALDWIN,  LTD. 

Of  Honolulu,  Ty.,  Hawaii. 

Seattle,  Wash.,  February  1,  1916. 
Mehlhorn  Bldg. 
Messrs.  Oregon  Portland  Cement  Co., 

Oswego,  Ore. 
Gentlemen : 

PORTLAND  CEMENT. 
We    have    for    acknowledgment    your    favor    of 
Jan.  27th,  and  are  pleased  to  note  that  you  will  be 
in  a  position  on  or  before  April  1st  to  place  your 
product  on  the  market. 

Our  interests  are  entirely  in  the  Hawaiian  Islands, 
where  there  is  as  you  are  doubtless  aware,  a  con- 
siderable market  for  cement  which  up  to  the  present 
time  has  been  dominated  by  San  Francisco  inter- 
ests. 

At  times  also,  large  shipments  enter  this  terri- 
tory from  Hong  Kong  and  the  purpose  of  this 
letter  is  to  find  out  whether  you  feel  you  are  in  a 
position  to  enter  this  field  and  meet  the  competi- 
tion above  referred  to. 
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If  so,  we  would  like  to  further  consult  with  you 
on  the  subject  with  a  view  to  introducing  this 
brand  in  Hawaii. 

Although  the  American-Hawaiian  S.  S.  Co.  have 
commenced  a  direct  service  from  Portland  to  the 
Hawaiian  Islands,  we  believe  it  will  be  necessary 
to  figure  in  cost  of  exporting  this  cement  via  Ta- 
coma,  as  we  are  under  the  impression  that  the  Port- 
land service  is  not  a  permanent  one. 

Trusting  to  hear  from  you  further  on  this  busi- 
ness, w^e  beg  to  remain, 

Yours  very  truly, 
ALEXANDEE  &  BALDWIN,  LTD. 
By  E.  R.  ADAMS, 
Seattle,  Manager.     [659] 

CBW/H. 

February  2,  1'916. 
Alexander  &  Baldwin,  Ltd., 

Melhorn  Bldg.,  , 

Seattle,  Wash.  J 

Gentlemen : 

We  have  your  communication  of  the  1st  inst.  and 
have  noted  the  contents  thereof  with  interest.  We 
would  be  very  glad  to  furnish  our  product  in  the 
Hawaiian  market.  It  would  be  much  better  how- 
ever, to  make  shipments  direct  from  Portland,  as 
our  factory  is  along  the  Willamette  River  where 
the  barging  charge  of  not  to  exceed  3^  will  de- 
liver cement  alongside  of  ships  in  the  Portland 
harbor. 

We  should  be  able  to  compete  with  any  other 
plant  manufacturing  on  the  Pacific  Coast,  for  ship- 
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ments  into  the  Hawaiian  territory,  providing  ship- 
ments can  be  made  direct  from  Portland.  If  how- 
ever, we  should  be  compelled  to  ship  by  rail  to 
Tacoma,  we  would  be  greatly  handicapped  on  ac- 
count of  the  extra  freight  rate  of  32^  per  barrel  to 
that  point  as  against  19^  per  barrel  from  factories 
of  the  Northern  Washington  Companies. 
■'  We  have  just  been  advised  that  the  union  Steam- 
ship Co.  of  Victoria,  B.  C.  is  intending  to  establish 
'a  direct  line  to  Australia  from  Portland,  touching 
points  on  the  Hawaiian  Islands.  We  have  taken 
up  with  these  people,  the  matter  of  making  ship- 
ments of  our  product  to  Honolulu.  We  will  be  very 
pleased  to  hear  from  you  further,  and  to  be  ad- 
vised as  to  the  present  prices  at  which  Portland 
Cement  is  being  sold  in  the  Hawaiian  Islands,  and 
what  competition  we  would  have  to  meet  in  order  to 
do  business  in  that  territory. 

Again  thanking  you  for  your  communication,  and 
trusting  that  we  may  be  able  to  do  some  business 
"with  your  company,  we  remain. 
Very  truly  yours, 
OREGON  PORTLAND  CEMENT  COMPANY. 


Vice-President  &  Treasurer. 
M-W.     [660] 
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ALEXANDER  &  BALDWIN,  LTD. 

Of  Honolulu,  Ty.,  Hawaii. 

Seattle,  Washington,  Feb.  7,  1916. 
Mehlhorn  Bldg. 
Messrs.  Oregon  Portland  Cement  Co., 

Oswego,  Ore., 
Gentlemen : 

CEMENT. 
I    We  liave  for  acknowledgement  your  favor  of  the 
2d  inst.  contents  of  which  have  been  duly  noted. 

In  respect  to  the  Union  Steamship  line  from 
< Portland,  would  advise  that  since  this  line  is  under 
the  British  flag,  they  would  not  be  permitted  to  carry 
merchandise  from  Portland  to  the  Hawaiian  Islands, 
being  prohibited  by  the  U.  S.  Coastwise  laws  which 
permits  only  American  bottoms  to  enter  into  this 
trade. 

Regarding  price,  believe  California  plants  are 
quoting  to-day  in  the  neighborhood  of  $1.65  per 
barrel,  less  1%  F.  0.  B.  Steamer,  San  Francisco, 
/allowing  a  refund  of  10  cents  for  each  sack,  returned 
in  good  order. 

This  makes  their  basis  approximately  $1.25  less 
1%  F.  0.  B.  Steamer,  San  Francisco. 

We  have  now  in  our  hands,  an  inquiry  from  the 
Kahului  Railroad  Co.  which  we  represent  for  20,000 
barrels  cement  to  be  put  up  in  wooden  barrels  lined 
with  waterproof  paper  to  weigh  approximately  200 
lbs.  gross. 

You  probably  have  not  figured  on  this  form  of 
container,  but  would  say  for  your  information  that 
the  California  plants  have  recently  equipped  them- 
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selves  to  put  up  cement  in  this  manner  and  are  fig- 
uring on  this  business. 

We  would  suggest  that  by  conferring  with  the 
Western  Cooperage  Co.  you  might  be  able  to  do 
likewise  and  would  appreciate  [661]  your  making 
us  a  quotation  F.  O.  B.  American-Hawaiian  steamer 
Portland,  finding  out  from  the  Agent  of  that  line 
w^hether  they  will  have  a  service  out  of  Portland  to 
the  Islands  after  April,  w^hen  we  understand  your 
plant  will  be  in  operation,  or  preferably  a  C.  I.  F. 
price  Kahului  (F.  A.  S.  Ship's  tackles  Kahului). 

The  present  freight  rate  from  Puget  Sound  to 
Hawaiian  Island  Ports  is  $2.75  per  ton  of  2000  lbs. 
and  we  believe  you  will  find  the  American-Hawaiian 
S.  S.  Co.  will  quote  the  same  tariff  from  Portland. 

Cement  must  be  guaranteed  to  pass  Hunt's  in- 
spection and  quotations  should  figure  in  this  cost  of 
testing. 

This  order  for  2000  tons  will  no  doubt  be  placed 
within  the  next  ten  days. 

In  any  case,  we  will  keep  in  touch  with  you  on 
future  business  and  trust  conditions  will  permit  of 
our  placing  some  orders  in  your  hands. 
Yours  very  truly, 
ALEXANDER  &  BALDWIN,  LTD. 
By  C.  B.  WARREN, 
For  Seattle  Manager. 

CBW/H.     [662] 


vs.  The  United  States  of  America.  741 

Feb.  9,  1916. 
Alexander  &  Baldwin, 
Melilhorn  Bldg., 
Seattle,  Wash. 
Gentlemen : 

Yours  of  the  7tli  inst.  received  and  carefully 
noted.  The  prices  of  $1.25  per  barrel  F.  0.  B. 
Steamer  Portland,  would  not  be  attractive  to  us  at 
this  time,  although  we  might  be  able  to  consider 
selling  at  such  a  low  price  later  on  if  we  find  that 
w^e  are  not  able  to  market  our  output  locally. 

If  the  trade  in  the  Hawaiian  Islands  would  de- 
mand a  wooden  barrel  containing  200  pounds  gross, 
and  if  we  should  decide  to  enter  that  market,  we 
would  of  course,  arrange  to  supply  the  kind  of  pack- 
ages required.  We  expect  to  have  a  representa- 
tive in  your  city  within  the  next  60  days,  at  which 
time,  we  will  be  glad  to  take  the  matter  up  with  you 
further. 

Thanking  you  for  your  inquiry,  we  remain. 

Very  truly  yours, 
OREGON  PORTLAND  CEMENT  COMPANY, 


M-W.  Vice-President  &  Treasurer. 

Filed  December  23,  1920.     G.  H.  Marsh,  Clerk. 
[663] 
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Defendants'   Exhibit  No.   10. 
Mr.  George  Macdonald,  Secretary, 

Oregon  Portland  Cement  Company, 
Portland,  Oregon. 
Dear  Sir: 

In  the  absence  of  E.  P.  Butchart,  President  of  the 
Oregon  Portland  Cement  Company,  I,  as  Vice- 
President  of  said  corporation,  do  hereby  request 
you  to  call  a  special  meeting  of  the  directors  of  said 
corporation  to  be  held  at  the  office  of  the  corpora- 
tion in  the  Wilcox  Building  in  Portland,  Oregon, 
on  Monday  the  28th  day  of  August,  1916,  at  two 
o'clock  P.  M. 

The  business  to  be  transacted  at  such  meeting  and 
which  must  be  stated  in  your  call  shall  be  as  follows : 

First :  To  obtain  the  various  data  from  R.  P.  But- 
chart, L.  C.  Newlands,  George  Macdonald,  Clark 
M.  Moore  and  M.  J.  Ballard  in  relation  to  an  agree- 
ment made  by  Clark  M.  Moore  with  Pacific  Port- 
land Cement  Company,  Standard  Portland  Cement 
Company,  Santa  Cruz  Portland  Cement  Company, 
Henry  Cowell  Lime  &  Cement  Company,  Three 
Forks  Portland  Cement  Company,  Union  Portland 
Cement  Company  and  Colorado  Portland  Cement 
Company  that  the  product  of  our  plant  should  be 
sold  in  accordance  with  the  foUov/ing  schedule: 
"To  Dealers: 

$2.30  per  barrel  gross  f.  o.  b.  the  cars  on  the  ter- 
minal team  track  of  any  of  the  steam  railroads,  or 
f.  o.  b.  cars  at  the  dealers  warehouse  spur  buying 
the  cement.     Or  ex-dock. 
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$2.35    per    barrel    gross    f.  o.    b.    any  other  spur 
within  the  city  limits  of  Portland- 
Less  10^  per  barrel  dealers  commission. 
^'To  Consumers: 

$2.30  per  barrel  f.  o.  b.  the  dock  or  f.  o.  b.  the 
[664]  cars  at  the  team  track  of  any  of  the  steam 
railroads. 

$2.35  per  barrel  in  load  lots,  minimum  of  15  bar- 
rels delivered  anywhere  within  the  following  dis- 
trict : 

On  the  west  side  of  the  river  beginning  at  the 
north  end  of  16th  street,  extending  south  to  Hall 
Street,  and  from  16th  and  Hall  Streets  to  the  river. 
On  the  east  side  at  a  point  commencing  where  Divis- 
ion Street  would  start  from  the  river  east  to  12th 
street,  and  north  on  12th  street  to  Russell,  and  west 
again  on  Eussell  Street  to  where  it  would  connect 
with  the  river. 

Both  sides  of  the  street  above  mentioned  to  be 
within  the  $2.35  haul. 

All  other  delivery  points  within  the  city  limits 
of  Portland  to  be  $2.45  per  barrel  delivered,  mini- 
mirni  of  not  less  than  15  barrels." 

The  said  agreement  providing  that  the  above 
schedule  would  apply  as  to  business  in  Portland, 
Oregon,  and  as  to  business  outside  of  Portland,  Ore- 
gon, except  as  limited  as  hereinafter  stated,  the 
schedule  should  apply  with  the  addition  thereto  of 
the  cost  of  transportation  and  delivery  from  Port- 
land, Oregon;  that  about  the  same  time  that  the 
agreement  hereinbefore  set  out  was  made  the  said 
Clark  M.  Moore  entered  into  an  agreement  with  the 
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Vancouver  Portland  Cement  Company  of  Victoria, 
B.  C,  Olympic  Portland  Cement  Company,  Super- 
ior Portland  Cement  Company,  Washington  Port- 
land   Cement    Company,    Three    Forks    Portland 
Cement   Compan}',   Union  Portland  Cement   Com- 
pany and  Colorado  Portland  Cement  Company,  pro- 
viding that  our  product  should  not  be  sold  beyond 
the  Columbia  River,  and  as  a  means  of  preventing 
the  sale  of  our  product,  agreed  that  we  should  quote 
only  when  inquiries  were  made  and  at  a  higher  price 
than  other  cement  companies  quoted  on  the  other 
side  of  said  river,   and  that  our  company  make  no 
attempt  to  solicit     [665]     business  beyond  the  Co- 
lumbia River  in  Washington;  that  this  agreement 
extended  to  the  territory  to  the  north  of  the  Colum- 
bia River  to  points  east  of  Pasco,  Washington;  and 
the  said  Clark  M.  Moore  made  a  further  agreement 
with  the  International  Portland  Cement  Company, 
Lehigh  Portland   Cement   Company,   Three   Forks 
Portland     Cement     Company,     Union     Portland 
Cement  Company  and  Colorado  Portland  Cement 
Company  to  the  effect  that  our  product  be  not  sold 
to  points  further  east  than  Umatilla  and  only  at  • 
points  west  of  said  town,  including  branch  lines  of 
the  O.  W.  R.  &  N.,  and  the  Oregon  Trunk  entering 
Central  Oregon ;  and  to  points  east  of  Umatilla  our 
company  under  said  agreement,  was  not  to  solicit 
business  and  was  to  quote  only  when  inquiries  were 
received  by  us  at  a  price  satisfactory  to  the  other 
cement   companies;    and   commencing   in   1911   the 
allied  cement  interests  in  the  Pacific  Coast  states 
commenced  a  series  of  attacks  upon  the  plant  which 
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is  now  our  property  and  continued  the  same  during 
the  until  our  present  reorganized  company  was  in- 
corporated, and  from  the  time  of  incorporation  of 
our  present  company  to  the  present  time. 

Second :  To  consider  and  pass  upon  a  resolution 
which  I  shall  offer  at  said  meeting,  a  copy  of  which 
is  hereto  attached  marked  ''Exhibit  1." 

Third:  To  consider  and  pass  upon  a  resolution 
which  I  shall  offer  at  said  meeting,  a  copy  of  which 
is  hereto  attached  marked  ' '  Exhibit  2. ' ' 

Fourth:  To  consider  and  pass  upon  a  resolution 
which  I  shall  offer  at  said  meeting,  a  copy  of  which 
is  hereto  attached  marked  "Exhibit  3." 

Dated  at  Portland,  Oregon,  this  14th  day  of  Au- 
gust, 1916. 

AMAN   MOORE, 
Vice-President     Oregon    Portland    Cement     Com- 
pany.    [666] 

EXHIBIT  No.  1. 

WHEREAS,  at  the  meeting  held  upon  the  17th 
day  of  July,  1916,  by  this  body,  certain  reports  with 
regard  to  the  condition  of  the  Company,  etc.,  were 
made  verbally  or  by  written  memoranda,  and 

WHEREAS,  Mr.  Newlands  read  a  certain  letter 
from  one  Mr.  Gilbert,  and  Whereas,  no  record  was 
preserved  of  the  same  or  of  the  reports  made  at 
said  meeting,  and 

WHEREAS,  Aman  Moore  has  previously  made 
protest  against  the  present  conduct  of  the  Company, 

THEREFORE,  BE  IT  RESOLVED,  that  a  writ- 
ten record  in  detail  in  the  minutes  of  this  body  be 
made,  covering  all  reports  submitted  to  or  consid- 
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ered  by  this  board;  also  that  a  copy  of  the  Gilbert 
letter  presented  by  the  Superintendent,  Mr.  New- 
lands,  be  secured  and  held  in  the  files  by  the  Secre- 
tary, with  copy  supplied  to  each  director,  and  that  in 
the  future  the  reports  of  all  agents,  directors, 
officers,  or  employees  be  in  writing  and  made  a  part 
of  the  record  of  the  minutes  of  the  meetings  of  this 
board;  and  that  at  all  meetings  a  copy  of  any  such 
reports  or  matters  to  so  be  reported,  shall  be  deliv- 
ered to  each  director,  and  that  no  matter  be  pre- 
sented to  come  before  the  Board  or  be  acted  upon 
by  the  Board  unless  the  same  is  in  writing,  accom- 
panied by  the  copies  herein  mentioned. 

Respectfully  submitted,     [667] 

EXHIBIT  No.  2. 

Portland,  Oregon,  July  20,  1916. 
To  the  Board  of  Directors  of  the  Oregon  Portland 
Cement  Company: 

WHEREAS,  the  company's  factory  at  Oswego 
is  able  to  manufacture  one  thousand  barrels  of 
cement  per  day,  and  whereas  the  shipments  for  the 
month  of  June  were  only  6931  barrels  and  for  the 
first  thirteen  days  of  July  were  only  2185  barrels; 
and  whereas,  at  the  present  time  the  company's 
cement  storage  bins  are  full,  the  klinker  storage 
bins  are  also  filled  and  several  thousand  barrels  of 
klinker  have  been  piled  out  in  the  open;  and 

WHEREAS,  one  of  the  chief  causes  for  this  lack 
of  shipment  is  due  to  the  fact  that  our  sales  man- 
ager is  trying  to  serve  two  or  three  masters ;  that  he 
is  also  sales  manager  for  a  factory  in  Colorado,  one 
in  Utah,  and  one  in  Montana,  therefore  rendering 
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it  impossible  for  Mm  to  spend  more  than  a  few 
days  in  the  month  in  the  State  of  Oregon;  and 
whereas,  the  sales  manager,  in  co-operation  with 
the  president  of  our  company,  has  made  certain 
price  agreements  and  has  entered  into  certain  un- 
lawful agreements  with  our  competitors  restricting 
our  territory  to  Central  and  Western  Oregon  only; 
and  whereas,  in  spite  of  the  fact  that  our  own  sales 
territory  has  been  restricted,  we  are  compelled  to 
divide  the  business  in  this  restricted  territory  with 
four  plants  in  California;  and  whereas,  the  total 
market  in  this  territory  would  be  required  to  mar- 
ket our  output;  and  whereas,  our  freight  rates  to 
certain  territory  covering  all  of  'Southwestern 
Washington,  including  the  city  of  Olympia,  and  all 
points  south,  are  the  same  as  our  competitors, 
[668]  and  the  distance  of  this  territory  is  less 
from  our  plant  at  Oswego  than  from  the  plants  of 
our  competitors,  which  would  in  justice  to  our  com- 
pany make  it  imperative  for  the  railroad  companies 
to  grant  us  a  less  rate  to  points  in  this  territory 
than  our  competitors  now  have,  and 

WHEREAS,  all  the  territory  in  Eastern  Oregon 
along  the  points  of  the  O.-W.  R.  &  N.  Company's 
railroad  to  and  including  Huntington,  Oregon,  and 
to  points  as  far  east  as  Mountain  Home,  Idaho, 
are  equi-distant,  or  a  less  distance  from  plants  in 
Spokane,  Washington,  and  points  in  Utah;  and 
whereas,  our  freight  rates  to  all  points  from  the 
Deschutes  River  to  Huntington,  Oregon,  and  points 
intervening,  are  the  same  as  our  nearest  com- 
petitors, the  International  Portland  Cement  Com- 
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pany,  of  Spokane,  WasMngton ;  and  whereas,  there 
is  no  legitimate  or  business  reason  why  we  should 
not  sell  cement  in  the  State  of  California,  at  least  in 
equal  quantity  to  the  sales  of  the  California  com- 
panies in  the  State  of  Oregon: 

NOW,  THEREFORE,  BE  IT  RESOLVED,  that 
the  present  sales  manager  of  our  company  be  forth- 
with asked  to  resign ;  also  that  the  president  of  our 
company,  and  all  his  appointed  agents  who  are  now 
directing  the  management  of  our  company,  shall  be 
asked  to  resign  immediately,  since  the  president  is 
a  director  of  a  competing  company,  in  British  Co- 
lumbia and  a  heavy  stockholder  in  the  Washington 
Portland  Cement  Company,  another  competitor; 
and  that  all  agreements  that  have  been  entered  into 
by  the  president  or  the  sales  manager,  or  both,  on 
behalf  of  our  company,  whereby  our  territory  has 
been  restricted,  and  price  agreements  have  been 
made  with  our  competitors,  shall  be  forthwith  and 
immediately  rescinded  and  repudiated  by  our  com- 
pany, and  that  new  officers  be  elected  who  will  serve 
but  one  master,  to-wit ;  the  Oregon  Portland  Cement 
Company,  and  [669]  who  shall  exercise  an  unre- 
stricted right  and  policy  to  dispose  of  the  output 
of  our  factory  at  prevailing  market  prices  at  points 
in  Oregon,  Washington  and  California,  or  at  the 
best  obtainable  prices  which  will  be  high  enough  to 
insure  good  dividends  to  the  stockholders  of  our 
company  and  not  be  unreasonably  high  or  of  a 
monopolistic  character. 

And  that  the  Directors  of  the  Company,  as  fol- 
lows:   Wirt  Minor,  M.  J.  Ballard,  L.  C.  Newlands, 
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Wm.  Johnson  and  R.  P.  Butchart,  because  of  their 
affiliations  or  small  stock  holdings,  resign  from  this 
Board  of  Directors. 

Respectfully  submitted,     [670] 

EXHIBIT  No.  3. 

WHEREA'S,  the  Secretary  of  this  Company,  Mr. 
George  MacDonald,  and  the  Superintendent,  Mr.  L. 
C.  Newlands,  have  under  date  of  June  15,  1916 
and  June  23,  1916,  sent  out  certain  letters  to  the 
stockholders  of  the  Company  attacking  the  personal 
integrity  of  the  Vice-President  and  Treasurer  of  the 
Company,  Mr.  Aman  Moore,  and 

WHEREAS,  the  letter  under  date  of  June  15, 
1916,  was  written  on  the  stationery  of  the  Oregon- 
Portland  Cement  Company  and  signed  by  the 
Cement  Company  with  the  above  mentioned  New- 
land's  and  MacDonald 's  typewritten  signatures 
following  the  name  of  the  Cement  Company  as  of- 
ficers, and 

WHEREAS,  the  letter  under  date  of  June  23, 
1916,  was  also  sent  out  under  the  heading  of  the 
Oregon-Portland  Cement  Company,  and  Whereas 
these  letters  were  gotten  out  by  the  stenographers 
and  employees  of  the  Cement  Company  and  all  ex- 
penses in  connection  therewith  were  paid  by  the 
Cement  Company,  and 

WHEREAS,  said  letter  dated  June  15,  1916, 
contained  the  following  clause,  to  wit: 

"Mr.  Moore,  through  many  acts  which  had  shown 
extravagance  and  want  of  foresight,  lost  the  confi- 
dence of  your  Board  of  Directors  early  in  this 
year." 
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And,  WHEREAS,  said  letter  dated  June  15, 
1916,  also  states  the  following: 

"Since  this  time  Mr.  Moore  has  expended  a 
great  deal  of  the  company's  money  (over  four 
thousand  dollars)  directly  against  the  express  in- 
structions of  the  President.  He  has  also  made  at 
least  one  contract  which  may  involve  the  Company 
in  expensive  litigation."     [671] 

And,  WHEREAS,  under  date  of  June  16,  1916, 
a  copy  of  the  letter  addressed  to  Montague  O'Reilly, 
signed  by  the  said  Aman  Moore,  was  forwarded  to 
our  stockholders,  also  an  additional  letter  contain- 
ing the  following  paragraph  was  contained  therein: 

"A  very  large  sum  is  involved  in  this  contract, 
which  only  came  to  light  on  June  14th,  and  long 
after  the  contractors  had  taken  the  job  at  a  low 
figure.  Also  please  note  this  pavement  is  not  to  be 
constructed  with  cement,  15ut  of  competitors  ma- 
terial, so  that  we  had  no  prospects  of  gain  or  profits 
by  the  transaction." 

And,  WHEREAS,  under  date  of  June  23,  1916, 
in  a  circular  letter,  additional  statement  by  the  said 
MacDonald  and  Newlands  was  made  as  follows: 

"To  obtain  this  money,  he  sold  your  locomotive, 
steel  rails,  office  furniture,  cement,  sand,  gravel, 
etc." 

And,  WHEREAS,  all  of  the  above  statements  are 
libelous,  false  and  untrue,  and  having  been  signed 
by  the  officers  of  the  Company,  would  make  the 
'Company  liable  for  damages  to  the  said  Aman 
Moore,  and 
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WHEREAS,  the  said  MacDonald,  as  Secretary 
of  the  Company,  delivered  a  statement  to  the  Board 
of  Directors  at  their  last  meeting,  which  statement 
was  dated  Jmie  30,  1916,  containing  an  item  under 
heading  as  follows: 

'^Aman  Moore  Paving  Company — $6,546.72." 

And,  WHEREAS,  such  item  is  not  properly 
charged  on  the  books,  as  any  amount  expended  in 
the  paving  propaganda  should  have  been  properly 
charged  to  the  advertising  department  of  the  sales 
department,  and 

WHEREAS,  under  date  of  June  22,  1916,  there 
appeared  in  the  Oregon  City  Enterprise,  Oregonian, 
the  Daily  Bulletin,  [672]  and  other  newspapers 
in  the  City  of  Portland,  the  following  article  to  wit : 

''CEMENT  COMPANY  WILL  MOVE  OFFICES 
TO  PORTLAND. 
"Melvin  J.  Ballard,  Vice  President  and  di- 
rector of  the  Oregon  Portland  Cement  Com- 
pany, has  been  appointed  the  company's  acting 
vice-president  and  hereafter  the  management 
of  the  company  will  be  under  his  jurisdiction. 
Originally  the  main  office  was  at  Oswego,  but 
the  officer  in  charge  of  the  company's  affairs 
have  likewise  been  transferred  to  Portland. 
The  following  are  the  company's  active  officers: 
Melvin  J.  Ballard,  vice-president;  George  Mac- 
Donald,  secretary;  Clark  M.  Moore,  general 
sales  manager;  L.  C.  Newlands,  general  super- 
intendent and  director  in  charge  of  operations, 
having  supervision  over  the  plant,  quarries  and 
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railroad  properties  of  the  company.    Mr.  New- 
lands  makes  his  headquarters  at  Oswego  and  is 
the  only  active  officer  there," 
which  must  have  been  written,  inspired  or  dictated 
by  either  the  said  MacDonald,  Secretary,  or  the  said 
Newlands,  Superintendent,  or  both  of  them. 
THEREFORE,  BE  IT  RESOLVED: 
First:     That  the  said  MacDonald  and  Newlands 
be  and  are  hereby  requested  to  send  no  further  com- 
munications of  any  kind  to  the  stockholders  except 
by  the   express  authorization  and  request   of   the 
Board  of  Directors. 

Second :  That  this  company  repudiate  the  above- 
mentioned  letters  and  all  responsibility  of  the  same 
so  far  as  the  company  is  concerned;  and  that  here- 
after, if  the  said  MacDonald  and  Newlands  desire 
to  wage  a  political  campaign  among  the  stockhold- 
ers to  secure  proxies  or  for  other  purposes  that 
may  [673]  appear  to  be  of  political  nature,  that 
they  do  the  same  under  their  own  names  instead  of 
the  name  of  the  Company,  and  that  the  expenses 
of  such  campaign  be  paid  by  the  said  MacDonald 
and  Newlands  personally. 

Third:  That  all  expenses  for  sending  out  the 
above  letters  mentioned  to  the  stockholders,  shall 
be  paid  back  to  company  by  the  said  MacDonald 
and  Newlands. 

Fourth :  That  the  said  MacDonald  and  Newlands 
be  requested  to  make  specific  charges  as  pertaining 
to  their  complaint  Number  1,  wherein  they  stated 
that  Mr.  Moore  had  been  extravagant  in  the  execu- 
tion of  the  construction  work  under  his  management 
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during  the  months  of  October  1st  to  January  1st 
last;  that  they  be  requested  to  place  in  writing  be- 
fore this  Board  all  specific  instances  of  such  ex- 
travagances charged  against  Mr.  Moore. 

Fifth:  BE  IT  FURTHER  RESOLVED,  that 
the  said  MacDonald  and  Newlands  produce  evidence 
to  show  that  any  money  expended  by  said  Moore  in 
waging  an  educational  propaganda  in  connection 
with  paving  materials  was  "directly  against  ex- 
pressed instructions  of  the  President." 

Sixth:  BE  IT  FURTHER  RESOLVED,  that 
the  said  Secretary  be  instructed  to  write  the  stock- 
holders, advising  them  of  the  fact  that  this  Board  of 
Directors  have  today  unanimously  ratified  the  con- 
tract entered  into  by  Mr.  Moore  on  behalf  of  this 
^^ompany  with  the  Montague  O'Reilly  Company  in 
connection  with  the  paving  contract  and  for  the  ex- 
press purpose  of  testing  the  legality  of  the  patents 
of  the  "Warren"  people. 

Seventh:  BE  IT  FURTHER  RESOLVED,  that 
the  said  MacDonald,  Secretary,  and  Newlands,  Su- 
perintendent, be  requested  to  write  a  letter  to  the 
stockholders  of  the  Company,  acknowledging  [674] 
their  mistake  when  they  stated  the  following: 

"To  obtain  this  money,  he  sold  your  loco- 
motive, steel  rails,  office  furniture,  cement, 
sand,  gravel,  etc." 

Eighth:  BE  IT  FURTHER  RESOLVED,  that 
the  said  MacDonald  be  requested  to  furnish  this 
Board  a  detailed  statement  of  the  item  of  $6,546.72, 
appearing  in  the  statement  rendered  to  the  Board 
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at  its  last  meeting  and  dated  June  30,  1916,  under 
the  following  heading: 

^'Aman   Moore    Paving    Company — $6,546.72." 

And,  BE  IT  FURTHER  RESOLVED,  that  the 
said  MacDonald,  as  Secretary  of  this  company,  be 
instructed  to  place  this  item  under  the  proper  head- 
ing of  advertising  in  the  sales  department  since 
there  never  has  been  an  Aman  Moore  Paving  Com- 
pany, and  such  item  has  evidently  been  so  listed  by 
MacDonald  to  embarrass  or  annoy  the  said  Aman 
Moore. 

Ninth:  BE  IT  FURTHER  RESOLVED,  that 
said  newspaper  articles  referred  to  above,  purport- 
ing to  convey  the  false  information  to  the  public 
that  the  said  Aman  Moore  had  been  removed  as 
an  officer  of  this  company  and  replaced  by  Melvin 
J.  Ballard,  thereby  doing  the  said  Aman  Moore  an 
injustice  and  a  damage,  be  retracted,  and 

BE  IT  FURTHER  RESOLVED,  that  the  said 
MacDonald  and  Newlands  be  requested  to  not  again 
repeat  such  false  statements  or  give  out  such  false 
information  to  the  newspapers  without  first  being 
authorized  by  this  Board  of  Directors.     [675] 
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Defendajits'  Exhibit  No.  28. 
FREIGHT  BILL. 

Delivered  to  22548. 
6/13/16. 
The  J.  McCraken  Co.,  Portland,  Oregon. 

c/o  McCraken  Switch,  15th  &  Pettygrove  Sits. 
To  Southern  Pacific  Company,  Dr. 


Tor  Charges  on 
Articles  Waybilled 


Waybill  date 
,  and  number 


Oswego 


6/9 


11 


Car  initials 
and  number 

NP  26169 


Freight 
bill  No. 

24103 


via 
AETICLES 


Weight 
PUB. 


Eate     Freight     Advances       Total 


04 


2128 


C/L  Oregon  Portland 
560  sx  Cement   at  95   lbs. 

SL&C  53200  53200 

25  ton  ear  ordered 
Industry  track 
June  16,  1916 

MC     A 

Received  payment  for  the  company.     J/TJA/AS. 
CoUect.    21.28. 
6/12/16. 

(Stamp)     SOU.  PAC.  CO. 
R.  A.  MARTIN, 
Agent. 
Per  Painter. 
6/19/16.     [676] 
DEFENDANTS'  EXHIBIT  No.  28— Cont'd. 
SOUTHERN  PACIFIC  COMPANY. 
THIS    MEMORANDUM    is    an    acknowledgment 
that  a  bill  of  lading  has  been  issued  and  it  is 
not  the  Original  Bill  of  Lading,  nor  a  copy  or 
duplicate,  covering  the  property  named  herein, 
and  is  intended  solely  for  filing  or  record. 
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EECEIVED,  subject  to  the  classifications  and 
tariffs  in  effect  on  the  date  of  the  receipt  by  the 
carrier  of  the  property  described  in  the  Original 
Bill  of  Lading,  at  Oswego,  Oregon,  June  9,  1916, 
from ,  the  property  described  below,  in  ap- 
parent good  order  except  as  noted  (contents  and 
condition  of  contents  or  packages  unknown), 
marked,  consigned  and  destined  as  indicated  below, 
which  said  Company  agrees  to  carry  to  its  usual 
place  of  delivery  at  said  destination,  if  on  its  road; 
otherwise  to  deliver  to  another  carrier  on  the  route 
to  said  destination.  It  is  mutually  agreed,  as  to 
each  carrier  of  all  or  any  of  said  property  over  all 
or  any  portion  of  said  route  to  destination,  and  as 
to  each  party  at  any  time  interested  in  all  or  any 
of  said  property,  that  every  service  to  be  performed 
hereunder  shall  be  subject  to  aU  the  conditions, 
whether  printed  or  written,  herein  contained  (in- 
cluding conditions  on  back  hereof)  and  which  are 
agreed  to  by  the  shipper  and  accepted  for  himself 
and  his  assigns. 

OONSIONED  TO— The  J.  McCraken  Co.  c/o 
McCraken  switch,  15th  and  Pettygrove,  Port- 
land, Oregon;  car  initial  N.  P.  Car  No.  26169. 

No.  Packages.  Description  of  Articles  and 

1  Car  Special  Marks  Weight 

"Oregon"  Portland  Cement  560  sacks  53,200 

S.  L.  C. 

a.  M.  LESLIE, 

Agent. 
Per  K. 
OREGON  PORTLAND  CEMENT,  Shipper. 
Per  D.  C.  WILLIAMSON.     [677] 
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Defendants'  Exhibit  No.  29. 

1104  Wilcox  Building, 

Portland. 

June  13,  1916. 
Wasco  Lumber  Co., 
Wasco,  Oregon. 
Gentlemen: 

The  first  barrel  of  Portland  Cement  ever  manu- 
factured in  the  State  of  Oregon,  and  made  from 
material  produced  within  the  State,  has  been  put 
on  the  market  for  sale,  and  we  are  now  ready  for 
furnish  you  promptly  with  any  amount  of  Oregon- 
made  Portland  Cement  that  you  may  require,  and 
further,  are  in  position  to  guarantee  our  product 
to  be  equal  in  quality  to  that  of  any  other  brand 
of  cement  offered  you  to-day. 

We  fully  realize  the  high  standard  set  by  our 
worthy  competitors  both  in  quality  of  their  product 
and  splendid  treatment  extended  to  their  patrons. 
We  know  that  it  is  only  by  at  least  equaling  that 
standard  that  we  may  expect  recognition  at  your 
hands. 

We  hope  that  you  may  send  us  an  order  at  once 
for  a  carload  or  more  of  ''OREGON"  brand  Port- 
land Cement,  which  we  are  in  position  to  ship  im- 
mediately, and  which  we  guarantee  to  pass  specifi- 
cations recommended  by  the  American  Society  for 
Testing  Materials  as  well  as  the  United  States 
Government.  We  assure  you  of  our  sincere  ap- 
preciation of,  and  most  careful  attention  to  your 
orders. 
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Anticipating  the  pleasure  of  a  favorable  reply, 
we  beg  to  remain, 

Very  truly  yours, 


General  Sales  Manager. 
M-W.     [678] 

1104  Wilcox  Building, 
Portland. 

June  10,  1916. 
Ashland  Lumber  Co., 
Ashland,  Oregon. 
Grentlemen: 

The  first  barrel  of  Portland  Cement  ever  manu- 
factured in  the  State  of  Oregon,  and  made  from 
material  produced  within  the  State,  has  been  put 
on  the  market  for  sale,  and  we  are  now  ready  to 
furnish  you  promptly  with  any  amount  of  Oregon- 
made  Portland.  Cement  that  you  may  require,  and 
further,  are  in  position  to  guarantee  our  product 
to  be  equal  in  quality  to  that  of  any  other  brand  of 
cement  offered  you  to-day. 

We  fully  realize  the  high  standard  set  by  our 
worthy  competitors  both  in  quality  of  their  product 
and  splendid  treatment  extended  to  their  patrons. 
We  know  that  it  is  only  by  at  least  equaling  that 
standard,  that  we  may  expect  recognition  at  your 
hands. 

We  hope  that  you  may  send  us  an  order  at  once 
for  a  carload  or  more  of  "OREOON"  brand  Port- 
land Cement,  which  we  are  in  position  to  ship  im- 
mediately, and  which  we  guarantee  to  pass  specifl- 


vs.  The  United  States  of  America.  759 

cations  recommended  by  the  American  Society  for 
Testing  Materials  as  well  as  the  United  States 
Government.  We  assure  you  of  our  sincere  ap- 
preciation of,  and  most  careful  attention  to  your 
orders. 

Anticipating  the  pleasure  of  a  favorable  reply, 
we  beg  to  remain, 

Very  truly  yours, 


Greneral  Sales  Manager. 
M-w. 

Filed  December  23,  1920.     G.  H.  Marsh,  Clerk. 
[679] 


Defendants'  Exhibit  No.  96. 
ARTICLE  V. 

Executive  Committee. 
Section  1.  There  shall  be  an  executive  committee 
to  consist  of  the  president,  who  shall  be  ex-officio 
chairman,  and  two  other  members  of  the  board  of 
directors  who  shall  be  appointed  by  the  board. 
Such  committee  shall  be  chosen  annually  at  the 
first  meeting  of  the  board  of  directors  after  the 
annual  election  of  stockholders,  or  as  soon  there- 
after as  possible,  and  shall,  while  the  board  is  not 
in  session,  have  all  the  powers  of  the  board  to  man- 
age the  affairs  and  business  of  said  corporation  in 
such  manner  as  said  committee  shall  deem  best  for 
the  interest  of  the  corporation,  and  in  all  cases  in 
which  special  directions  shall  not  have  been  given 
by  the  board.    The  members  of  the  executive  com- 
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mittee  shall  serve  during  the  life  of  the  board  that 
appointed  it,  provided,  however,  that  any  member 
can  be  removed  by  a  majority  of  the  board  of  di- 
rectors at  any  regular  or  special  meeting. 

Section  2.  The  executive  committee  may  ap- 
point such  subordinate  committees  as  it  may  deem 
necessary,  and  shall  keep  a  full  and  accurate  report 
of  all  its  actions  and  proceedings  and  report  the 
same  from  time  to  time  to  the  board  of  directors. 

Section  3.  Eegular  meetings  of  the  executive 
committee  shall  be  held  at  the  times  fixed  by  said 
committee,  and  special  meetings  may  be  called  at 
any  time  by  the  chairman,  and  shall  be  called  at 
the  request  of  any  two  members  of  the  committee. 

Section  4.  Notice  of  each  meeting  shall  be  sent 
by  mail  or  by  telegraph  to  all  members  of  the  com- 
mittee not  less  than  twenty-four  hours  before  the 
meeting  unless  such  notice  is  specially  waived  by 
the  committeemen  to  whom  the  same  was  not  so 
mailed  or  telegraphed. 

Section  5.  Two  members  of  the  committee  shall 
constitute  a  quorum  for  the  transaction  of  business. 
[680] 

ARTICLE  V. 
Executive   Coromittee —  (Continued) . 

Section  6.  Any  vacancy  in  the  committee  shall 
be  filled  by  the  board  of  directors.     [681] 
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Defendants'  Exhibit  No.  97. 
TELEGRAM. 

Received  at  76  Third  St.  Cor.  Oak.,  Portland^ 
Oregon. 

1916,  Aug.  30,  PM.  5  10. 
B242SF  150  CoU  Blue, 

Denver  Colo  1156A  30 
J.  E.  Moore, 

Oregon  Portland  Cement  Co., 

1104  Wilcox  Bldg.,  Portland,  Org. 

I  have  never  objected  to  selling  cement  in  Van- 
couver or  anywhere  else  and  Hollister  told  me  he 
had  a  sale  ready  to  close  which  I  supposed  was 
done  If  the  price  is  profitable  by  meeting  our 
competitors  price  then  sell  all  you  can  but  as  I 
understand  the  situation  we  cannot  get  sufficient 
number  of  cars  in  which  to  load  cement  for  Port- 
land and  other  Oregon  points  that  make  us  more 
money  therefore  no  one  who  really  has  the  best  in- 
terest of  our  company  at  heart  would  ask  that 
we  fill  orders  in  other  states  that  net  us  less  money 
and  neglect  our  own.  state  trade  Of  course  we 
must  establish  an  agency  at  Vancouver  Washing- 
ton anytime  we  can  get  good  representation  but 
not  place  our  cement  for  resale  with  some  one  that 
may  prove  detrimental  to  our  interests  in  the  future 
Please  show  this  telegram  to  Mr.  Minor. 

CLARK  M.  MOORE. 

Received  Aug.  30,  1916. 

Filed  December  23,  1920.  G.  H.  Marsh,  Clerk. 
[682] 
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Defendants'  Exhibit  No.  117. 
OREGON  PORTLAND   CEMENT   CO. 

Oswego,  Oregon. 
Denver,  Colo.,  July  12,  1916. 
Mr.  C.  T.  W.  Hollister, 

Oregon  Portland  Cement  Co. 
1104  Wilcox  Bldg., 
Portland,  Oregon. 
Dear  Sir: 

Replying  to  your  letter  of  July  Tth,  would  say, 
that  I  am  certainly  gratified  to  know  of  the  tests 
and  reports  by  Prof.  Graf  of  the  Agricultural  Col- 
lege, and  now  that  our  cement  is  on  the  City  list, 
I  hope  that  we  may  be  able  to  increase  our  ship- 
ments a  little. 

I  should  think  that  Montague  and  O'Reilly  would 
soon  be  ready  to  begin  the  McMinville  work.  I  am 
anxious  to  hear,  that  you  have  definitely  signed 
the  contract  on  the  Oregon  City  work.  I  am  sur- 
prised, however,  at  the  action  taken  by  Mr.  Yates, 
of  Wasco,  and  I  hope  you  will  have  Mr.  Wellman 
see  him  at  once.  If  you  have  finished  with  Mr. 
Wellman  in  the  city  sufficiently  for  the  present,  he 
might  make  some  of  the  eastern  territory  on  those 
branches  from  the  main  line,  for  the  balance  of 
the  week,  and  then  return  to  Portland  and  continue 
working  in  the  city.  This,  however,  I  leave  to 
your  best  judgment. 

I  am  glad  to  have  copies  of  the  letters  written 
by  J.  E.,  as  well  as  his  portion  of  your  letter  of 
the  Tth  inst.,  and  surely  things  are  breaking  for 
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us  in  the  territory  south  of  Portland,  and  I  an- 
ticipate it  will  only  be  a  short  time  when  we  will 
be  able  to  have  practically  all  of  the  trade  in  that 
territory  lined  up. 

I  still  expect  to  see  you  very  soon,  and  beg  to 
remain  meantime, 

Yours  truly, 
CLARK  M.  MOORE, 
General  Sales  Manager. 
CMM/CP. 

Filed  December  23,  1920.     O.  H.  Marsh,  Clerk. 
[683] 


AND  AFTERWARDS,  to  wit,  on  the  18th  day  of 
August,  1921,  there  was  duly  filed  in  said  court 
a  petition  of  R.  P.  Butchart  for  writ  of  error, 
in  words  and  figures  as  follows,  to  wit: 
[684] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
S.  H.  COWELL,  W.  H.  GEORGE,  F.  G.  DRUM, 
R.  B.  HENDERSON,  FRANK  W.  ERLIN, 
WILLIAM  G.  HENSHAW,  TYLER  HEN- 
SHAW,  GEORGE  T.  CAMERON,  FRED  H. 
MUHS,  JOHN  C.  EDEN,  A.  A.  SUTHER- 
LAND, A.  F.  COATS,  ALEXANDER  BAIL- 
LIE,  W.  P.  CAMERON,  R.  P.  BUTCHART, 
and  CLARK  M.  MOORE, 

Defendants. 


164:       R.  p.  Butchart  and  Clarh  M.  Moore 

Petition  of  R.  B.  Butchart  for  Writ  of  Error. 

To  the  Honorable  Judges  of  the  District  Court  of 
the  United  States  for  the  District  of  Oregon : 
R.  P.  Butchart,  defendant  in  the  above-entitled 
cause,  wherein  the  United  States  of  America  is 
plaintiff  and  S.  H.  Cowell,  W.  H.  George,  F.  G. 
Drum,  R.  B.  Henderson,  Frank  W.  Erlin,  William 
G.  Henshaw,  Tyler  Henshaw,  George  T.  Cameron, 
Fred  H.  Muhs,  John  C.  Eden,  A.  A.  Sutherland, 
A.  F.  Coats,  Alexander  Baillie,  W.  P.  Cameron, 
R.  P.  Butchart,  and  Clark  M.  Moore  are  defend- 
ants, by  his  attorneys.  Teal,  Minor  &  Winfree,  Wirt 
Minor,  and  A.  B.  Winfree,  feeling  aggrieved  by 
the  judgment  entered  upon  the  verdict  in  the  above- 
entitled  cause  on  the  23d  day  of  February,  1921, 
prays  that  a  writ  of  error  may  issue,  and  that  he, 
the  said  R.  P.  Butchart  may  be  allowed  to  bring 
up  for  review  before  the  Honorable  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  said 
judgment  in  said  cause  under  and  according  to  the 
laws  of  the  United  States  in  that  behalf  made  and 
provided;  that  your  petitioner  R.  P.  Butchart  may 
prosecute  said  writ  of  error  to  the  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit; that  the  said  judgment  upon  said  verdict  may 
be  reversed  and  that  said  judgment  upon 
said  verdict  against  R.  P.  Butchart  may  be  reversed 
by  the  said  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit;  that  upon  the  giving  by  your 
petitioner  of  security  upon  said  writ  of  error  in 
the  amount  of  Eight  Thousand  Dollars  ($8,000.00) 
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[685]     the  proceedings  of  this  court  may  be  sus- 
pended and  stayed  until  the  determination  of  said 
writ  of  error  by  said  United  States  Circuit  Court 
of  Appeals  for   the  Ninth   Circuit;   and   for   such 
other  and  further  relief  in  the  premises  as  may 
be  just;  and  your  petitioner  will  ever  pray. 
Dated  this  18th  day  of  August,  1921. 
R.  P.  BUTCHART, 
By  WIRT  MINOR, 

One  of  His  Attorneys. 
TEAL,  MINOR  &  WINFREE, 
WIRT  MINOR, 
A.  B.  WINFREE, 
Attorneys  for  the  Said  Defendant  R.  P.  Butchart. 
Service  of  the  within  petition  for  writ  of  error 
and  receipt  of  a  copy  is  hereby  admitted  this  18th 
day  of  August,  1921. 

HALL  S.  LUSK, 
Assistant  United  States  Attorney, 
Of  Attorneys  for  Defendant  in  Error. 

Filed   August    18,    1921.    O.   H.   Marsh,    Clerk. 
[686] 
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AND  AFTERWARDS,  to  wit,  on  the  18tli  day  of 
August,  1921,  there  was  duly  filed  in  said  court 
a  petition  of  Clark  M.  Moore  for  writ  of  error^ 
in  words  and  figures  as  follows,  to  wit:     [687] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

S.  H.  COWELL,  W.  H.  OEORGE,  F.  G.  DRUM, 
R.  B.  HENDERSON,  FRANK  W.  ERLIN, 
WILLIAM  O.  HENSHAW,  TYLER  HEN- 
SHAW,  GEOROE  T.  CAMERON,  FRED  H. 
MUHS,  JOHN  C.  EDEN,  A.  A.  SUTHER- 
LAND, A.  F.  COATS,  ALEXANDER  BAIL- 
LIE,  W.  P.  CAMERON,  R.  P.  BUTCHART, 
and  CLARK  M.  MOORE, 

Defendants. 

Petition  of  Clark  M.  Moore  for  Writ  of  Error. 

To  the  Honorable  Judges  of  the  District  Court  or 
the  United  States  for  the  District  of  Oregon : 
Clark  M.  Moore,  defendant  in  the  above-entitled 
cause,  wherein  the  United  States  of  America  is 
plaintiff  and  S.  H.  Cowell,  W.  H.  George,  F.  G. 
Drum,  R.  B.  Henderson,  Frank  W.  Erlin,  William 
G.  Henshaw,  Tyler  Henshaw,  George  T.  Cameron, 
Fred  H.  Muhs,  John  C.  Eden,  A.  A.  Sutherland, 
A.  F.  Coats,  Alexander  Baillie,  W.  P.  Cameron, 
R.  P.  Butchart,  and  Clark  M.  Moore  are  defend- 
ants, by  his  attorneys.  Teal,  Minor  &  Winfree,  Wirt 
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Minor,  and  A.  B.  Winfree,  feeling  aggrieved  by  the 
judgment  entered  upon  the  verdict  in  the  above- 
entitled  cause  on  the  23d  day  of  February,  1921, 
prays  that  a  writ  of  error  may  issue,  and  that  he, 
the  said  Clark  M.  Moore  may  be  allowed  to  bring 
up  for  review  before  the  Honorable  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  said 
judgment  in  said  cause  and  according  to  the  laws 
of  the  United  States  in  that  behalf  made  and  pro- 
Tided;  that  your  petitioner  Clark  M.  Moore  may 
prosecute  said  writ  of  error  to  the  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit; that  the  said  judgment  upon  said  verdict  may 
"be  reversed  and  that  said  judgment  upon  said  ver- 
dict against  Clark  M.  Moore  may  be  reversed  by 
the  said  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit;  that  upon  the  giving  by  your 
petitioner  of  security  upon  said  writ  of  error  in 
the  amount  of  Five  Thousand  Dollars  ($5000.00), 
[687I/2]  the  proceedings  of  this  court  may  be  sus- 
pended and  stayed  until  the  determination  of  said 
writ  of  error  by  said  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit;  and  for  such 
other  and  further  relief  in  the  premises  as  may  be 
just;  and  your  petitioner  will  ever  pray 
Dated  this  18th  day  of  August,  1921. 

CLARK  M.  MOORE, 
By  WIRT  MINOR, 

One  of  His  Attorneys. 
TEAL,  MINOR  &  WINFREE, 
WIRT  MINOR, 
A.  B.  WINFREE, 
Attorneys  for  the  Said  Defendant. 
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Service  of  the  within  petition  for  writ  of  error 
and  receipt  of  a  copy  is  hereby  admitted  this  18th 
day  of  August,  1921. 

HALL  S.  LUSK, 
Assistant  United  States  Attorney,  of  Attorneys  for 
Defendant  in  Error. 

Filed  August  18,  1921.  G.  H.  Marsh,  Clerk. 
[688] 


AND  AFTERWARDS,  to  wit,  on  the  18th  day  of 
August,  1921,  there  was  duly  filed  in  said  court 
assignment  of  errors  of  R.  P.  Butchart,  in 
words  and  figures  as  follows,  to  wit:     [689] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

THE  UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

S.  H.  COWELL,  W.  H.  GEORGE,  F.  C.  DRUM, 
R.  B.  HENDERSON,  FRANK  W.  ERLIN, 
WILLIAM  G.  HENSHAW,  TYLER  HEN- 
SHAW,  GEORGE  T.  CAMERON,  FRED 
H.  MUHS,  J.  C.  EDEN,  A.  A.  SUTHER- 
LAND, A.  F.  COATS,  ALEXANDER 
BAILLIE,  W.  P.  CAMERON,  R.  P. 
BUTCHART,  and  CLARK  M.  MOORE, 

Defendants. 

Assignment  of  Errors  of  R.  P.  Butchart,  Defendant. 

Comes  now  R.  P.   Butchart,   defendant    in    the 

above-entitled   cause,    and   plaintiff  in   error  upon 
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writ  of  error  prosecuted  by  him  in  the  above-en- 
titled cause,  and  makes  and  files  the  following  as- 
signment of  errors  upon  which  he  relies  in  the  prose- 
cution of  said  writ  of  error: 

I. 

The  District  Court  erred  in  overruling  the  de- 
murrer of  this  defendant  to  the  indictment  found 
by  the  grand  jury  in  the  above-entitled  cause. 

II. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  the  introduction  of 
any  evidence  in  this  cause  upon  the  ground  that 
the  indictment  does  not  state  facts  sufficient  to 
charge  a  crime  of  any  kind  or  any  violation  of  the 
law,  which  objection  was  made  in  open  court  be- 
fore any  evidence  was  admitted  in  said  cause. 

III. 

The  District  Court  erred  in  admitting  in  evi- 
dence a  letter  written  by  the  agent  of  the  River- 
side Portland  Cement  Company  to  Tyler  Henshaw 
from  Portland,  dated  April  1,  1914,  and  in  over- 
ruling the  objection  of  this  defendant  to  the  [690] 
admission  of  said  letter  and  permitting  said  letter 
to  be  read  to  the  jury.  The  said  letter  was  marked 
Plaintiff's  Exhibit  1',  and  in  substance  confirms  a 
telegram  advising  new  market  price  in  Portland 
$1.70  net,  states  said  price  quoted  openly  and  ap- 
parently on  instructions  to  California  representa- 
tives from  San  Francisco,  and  further  says  that 
the  Olympic  and  Washington  representatives  claim 
they  had  no  instructions  to  make  this  price  and 
would  need  such  instructions  if  officially  informed 
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to  do  so;  it  also  refers  to  quotations  on  the  Meier 
&  Franli  job. 

lY. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  written  by  Jones, 
agent  for  the  Riverside  Portland  Cement  Company 
in  Portland,  to  Tyler  Henshaw,  dated  April  7,  1914, 
and  in  admitting  said  letter  in  evidence  and  allow- 
ing same  to  be  read  to  the  jury.  The  substance 
of  this  letter  refers  to  seeing  Hacker,  who  stated 
that  Seattle  price  was  $1.60  f.  o.  b.  dock,  apparently 
the  result  of  a  fight  between  Washington  mills; 
that  there  was  no  reduction  in  Portland  prob- 
ably for  lack  of  business,  and  that  Washington  mills 
asserted  that  their  Seattle  price  would  apply  to 
Portland,  and  that  the  writer  expects  a  drop  in 
the  Portland  market;  also,  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  from  said 
Henshaw  to  said  Jones,  dated  April  11,  1914,  and 
admitting  said  letter  in  evidence  and  to  be  read 
to  the  jury.  Both  of  these  said  letters  are  marked 
exhibit  2.  The  substance  of  the  said  letter  of  April 
11,  1914,  is  to  acknowledge  the  information  con- 
tained in  the  letter  of  April  7,  1914,  as  to  a  fight 
against  Warren  Construction  Company.     [691] 

V. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  telegram  sent  by 
C.  W.  Jones,  agent  of  the  Riverside  Portland  Ce- 
ment Company  to  Tyler  Henshaw,  dated  April  19, 
1914,  and  in  admitting  said  telegram  in  evidence 
and  in  permitting  the  same  to  be  read  to  the  jury, 
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and  in  admitting  in  evidence  the  answer  to  said 
telegram  of  the  same  date,  which  said  telegrams 
are  marked  Plaintiff's  Exhibit  No.  3,  and  the  full 
substance  of  the  same  is  contained  in  abstract  of 
exhibits  attached  to  and  made  a  part  of  the  bill 
of  exceptions. 

VI. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  written  by  C. 
"W.  Jones,  agent  of  Riverside  Portland  Cement 
Company,  to  Tyler  Henshaw,  dated  April  20,  1914, 
and  admitting  said  letter  in  evidence  and  to  be  read 
to  the  jury.  Said  letter  is  marked  Plaintiff's  Ex- 
hibit 4,  and  the  full  substance  thereof  is  set  forth 
in  abstract  of  exhibits  attached  to  and  made  a  part 
of  the  bill  of  exceptions. 

VII. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  written  by 
said  Tyler  Henshaw  to  the  said  C.  W.  Jones,  dated 
April  25,  1914,  which  letter  is  marked  Plaintiff's 
Exhibit  5,  and  in  admitting  said  letter  in  evidence 
and  to  be  read  to  the  jury.  The  full  substance  of 
said  letter  is  set  forth  in  the  abstract  of  exhibits 
attached  to  and  made  a  part  of  the  bill  of  excep- 
tions. 

VIII. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  written  by 
Tyler  Henshaw  to  [692]  the  said  Jones,  dated 
April  29,  1914,  and  in  admitting  said  letter  in  evi- 
dence and  to  be  read  to  the  jury.  Said  letter  is  marked 
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Plaintiff's  Exhibit  6,  and  the  full  substance  thereof 
is  set  forth  in  the  abstract  of  exhibits  attached  to 
and  made  a  part  of  the  bill  of  exceptions. 

IX. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  written  by  said 
Tyler  Henshaw  to  the  said  Jones,  dated  May  13, 
1914,  and  in  admitting  said  letter  in  evidence  and 
to  be  read  to  the  jury.  Said  letter  is  marked  Plain- 
tiff's Exhibit  7,  and  the  full  substance  of  the  same 
is  set  forth  in  the  abstract  of  exhibits  attached  to 
■and  made  a  part  of  the  bill  of  exceptions. 

X. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  certain  telegram  and 
letters  from  C.  W.  Jones  to  Tyler  Henshaw,  dated 
May  21,  1914',  and  in  admitting  said  telegram  and 
letters  in  evidence  and  in  permitting  the  same 
to  be  read  to  the  jury,  which  telegram  and  letters 
are  marked  Plaintiff's  Exhibit  8,  and  the  full 
substance  thereof  is  set  forth  in  the  abstract  of 
-exhibits  attached  to  and  made  a  part  of  the  bill 
of  exceptions. 

XI. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  telegram  from  said 
C.  W.  Jones  to  the  said  Tyler  Henshaw,  dated  May 
27,  1914,  and  in  admitting  said  telegram  in  evidence 
to  be  read  to  the  jury.  Said  telegram  is  marked 
Plaintiff's  Exhibit  9,  and  the  subject  matter  of 
the  same  is  fully  set  forth  in  the  abstract  of  ex- 
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hibits  attached  to  and  made  a  part  of  the  bill  of 
exceptions.     [693] 

XII. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  written  by 
said  C.  W.  Jones  to  said  Tyler  Henshaw,  dated  May 
28,  1914,  which  refers  to  the  telegram  mentioned 
in  the  last  preceding  assignment  and  discusses 
the  Dinwiddle  job  and  the  Eden  bid,  and  in  ad- 
mitting said  letter  in  evidence  and  to  be  read  to 
the  jury.  Said  letter  is  marked  Plaintiff's  Exhibit 
10,  and  the  substance  thereof  is  set  forth  in  the 
abstract  of  exhibits  attached  to  and  made  a  part 
of  the  bill  of  exceptions. 

XIII. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  written  by  Tyler 
Henshaw  to  C.  W.  Jones,  dated  June  1,  1914,  and 
in  admitting  said  letter  in  evidence  and  to  be  read 
to  the  jury.  Said  letter  is  marked  Plaintiff's  Ex- 
hibit No.  11,  and  the  full  substance  thereof  is  set 
forth  in  the  abstract  of  exhibits  attached  to  and 
made  a  part  of  the  bill  of  exceptions. 

XIV. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  telegram  sent  by 
C.  W.  Jones  to  Tyler  Henshaw,  dated  June  1,  1914, 
and  in  admitting  said  telegram  in  evidence  and  to 
be  read  to  the  jury.  Said  telegram  is  marked 
Plaintiff's  Exhibit  12,  and  the  full  substance  of 
the  same  is  set  forth  in  the  abstract  of  exhibits  at- 
tached to  and  made  a  part  of  the  bill  of  exceptions. 
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The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  written  by  Tyler 
Henshaw  to  C.  W.  Jones,  dated  June  11,  1914,  and 
in  admitting  said  letter  in  evidence  and  to  be  read 
to  the  jury.  Said  letter  [694]  is  marked  Plain- 
tiff's Exhibit  13,  and  the  full  substance  thereof 
is  set  forth  in  the  abstract  of  exhibits  attached 
to  and  made  a  part  of  the  bill  of  exceptions. 

XVI. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  written  by  C.  "W. 
Jones  to  Tyler  Henshaw,  dated  July  2,  1914,  and 
in  admitting  said  letter  in  evidence  and  to  be  read 
to  the  jury.  Said  letter  is  marked  Plaintiff's  Ex- 
hibit 14,  and  the  full  substance  thereof  is  set  forth 
in  the  abstract  of  exhibits  attached  to  and  made 
a  part  of  the  bill  of  exceptions. 

XVII. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  telegram  sent 
by  C.  W.  Jones  to  Tyler  Henshaw,  dated  July  3, 
1914,  and  in  admitting  said  telegram  in  evidence 
and  to  be  read  to  the  jury.  Said  telegram  is  marked 
Plaintiff's  Exhibit  15,  and  the  full  substance  of 
the  same  is  set  forth  in  the  abstract  of  exhibits 
attached  to  and  made  a  part  of  the  bill  of  ex- 
ceptions. 

XVIII. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  night  lettergram  sent 
by  C.  W.  Jones  to  Tyler  Henshaw,  dated  July  6, 
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1914,  and  in  admitting  said  paper  in  evidence  and 
to  be  read  to  the  jury.  Said  paper  is  marked 
Plaintiff's  Exhibit  16,  and  the  full  substance  thereof 
is  set  forth  in  the  abstract  of  exhibits  attached  to 
and  made  a  part  of  the  bill  of  exceptions. 

XIX. 
The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  written  by  C. 
W.  Jones  [695]  to  Tyler  Henshaw,  dated  July 
6,  1914,  and  in  admitting  said  letter  in  evidence 
and  to  be  read  to  the  jury.  Said  letter  is  marked 
Plaintiff's  Exhibit  17,  and  the  full  substance  thereof 
Is  set  forth  in  the  abstract  of  exhibits  attached  to 
and  made  a  part  of  the  bill  of  exceptions. 


The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  written  to  C. 
W.  Jones  by  Tyler  Henshaw,  dated  July  11,  1914', 
and  in  admitting  said  telegram  in  evidence  and 
read  to  the  jury.  Said  letter  is  marked  Plaintiff's 
Exhibit  18,  and  the  full  substance  thereof  is  set 
forth  in  the  abstract  of  exhibits  attached  to  and 
made  a  part  of  the  bill  of  exceptions. 

XXI. 

The  District  Court  erred  in  overruling  the  ob- 
gection  of  this  defendant  to  a  telegram  sent  by 
Tyler  Henshaw  to  C.  W.  Jones,  dated  July  11,  1914, 
and  in  admitting  said  telegram  in  evidence  and  to 
to  be  read  to  the  jury.  Said  telegram  is  marked 
Plaintiff's  Exhibit  19,  and  the  full  substance 
thereof  is  set  forth  in  the  abstract  of  exhibits  at- 
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tached  to  and  made  a  part  of  the  bill  of  excep- 
tions. 

XXII. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  telegram  sent  by  C. 
W.  Jones  to  Tyler  Henshaw,  dated  July  31,  1914, 
and  in  admitting  said  letter  in  evidence  and  to  be 
be  read  to  the  jury.  Said  telegram  is  marked  Plain- 
tiff's Exhibit  20,  and  the  full  substance  thereof 
is  set  forth  in  the  abstract  of  exhibits  attached  to 
and  made  a  part  of  the  bill  of  exceptions. 

XXIII. 

The  District  Court  erred  in  overruling  the  ob- 
jection [696]  of  this  defendant  to  a  letter  writ- 
ten by  the  Eiverside  Portland  Cement  Company 
to  Walter  Williams  Hardware  Company,  dated 
August  1,  1914,  and  in  admitting  said  letter  in  evi- 
dence and  to  be  read  to  the  jury.  Said  letter  is 
marked  Plaintiff's  Exhibit  21,  and  the  full  sub- 
stance thereof  is  set  forth  in  the  abstract  of  ex- 
hibits attached  to  and  made  a  part  of  the  bill  of 
exceptions. 

XXIV. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  written  byj 
C.  W.  Jones  to  Tyler  Henshaw,  dated  August  1, 
1914,  and  in  admitting  said  letter  in  evidence  and 
to  be  read  to  the  jury.  Said  letter  is  marked 
Plaintiff's  Exhibit  22,  and  the  full  substance  thereof 
is  set  forth  in  the  abstract  of  exhibits  attached  to 
and  made  a  part  of  the  bill  of  exceptions. 
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XXV. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  telegram  sent  by  C. 
W.  Jones  to  Tyler  Henshaw,  dated  August  1,  1914, 
and  in  admitting  said  telegram  in  evidence  and  to 
be  read  to  the  jury.  Said  telegram  is  marked 
Plaintiff's  Exhibit  23,  and  the  full  substance  thereof 
is  set  forth  in  the  abstract  of  exhibits  attached  to 
and  made  a  part  of  the  bill  of  exceptions. 

XXVI. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  telegram  sent  by 
Tyler  Henshaw  to  C.  W.  Jones,  dated  August  1, 
1914,  and  in  admitting  said  telegram  in  evidence 
and  to  be  read  to  the  jury.  Said  telegram  is  marked 
Plaintiff's  Exhibit  24,  and  the  full  substance 
thereof  is  set  forth  in  the  abstract  of  exhibits  at- 
tached to  and  made  a  part  of  the  bill  of  exceptions. 
[697] 

XXVII. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  telegram  sent  by 
Tj^ler  Henshaw  to  C.  W.  Jones,  dated  August  7, 
1914,  and  in  admitting  said  telegram  in  evidence 
and  to  be  read  to  the  jury.  Said  telegram  is  marked 
Plaintiff's  Exhibit  25,  and  the  full  substance  thereof 
is  set  forth  in  the  abstract  of  exhibits  attached  to 
and  made  a  part  of  the  bill  of  exceptions. 

XXVIII. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  sent  by  C. 
W.  Jones  to  Tyler  Henshaw,  dated  August  17,  1914, 
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and  in  admitting  said  letter  in  evidence  and  to  be 
read  to  the  jury.  Said  letter  is  marked  Plaintiff's 
Exhibit  26,  and  the  substance  thereof  is  set  forth 
in  the  abstract  of  exhibits  attached  to  and  made 
a  part  of  the  bill  of  exceptions. 

XXIX. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  written  by 
Ty^ler  Henshaw  to  C.  W.  Jones,  dated  August  19, 
1914,  and  in  admitting  said  letter  in  evidence  and 
to  be  read  to  the  jury.  Said  letter  is  marked 
Plaintiff's  Exhibit  27,  and  the  full  substance  thereof 
is  set  forth  in  the  abstract  of  exhibits  attached  to 
and  made  a  part  of  the  bill  of  exceptions. 

XXX. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  written  by  C. 
W.  Jones  to  Tyler  Henshaw,  dated  August  24, 
1914,  and  in  admitting  said  letter  in  evidence  and 
to  be  read  to  the  jury.  Said  letter  is  marked 
Plaintiff's  Exhibit  28,  and  the  full  substance  thereof 
is  set  forth  in  the  abstract  of  exhibits  attached 
1:0  and  made  a  part  of  the  bill  of  exceptions.     [698] 

XXXI. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  written  by 
William  G.  Henshaw  to  C.  W.  Jones,  dated  No- 
vember 16,  1914,  and  in  admitting  said  letter  in 
evidence  and  to  be  read  to  the  jury,  the  substance 
of  which  letter  is  that  the  Riverside  Portland 
Cement  Company  has  decided  to  drop  out  of  the 
Portland  market,  and  directing  the  agent  to  make 
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no  further  quotations,  and  to  advise  the  amount 
of  cement  on  hand  and  the  commitments  outstand- 
ing. The  said  letter  is  marked  Plaintiff's  Ex- 
hibit No.  30. 

SXXII. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  written  by  C. 
W.  Jones  to  Tyler  Henshaw,  dated  December  5, 
1914",  and  in  admitting  said  letter  in  evidence  and 
io  be  read  to  the  jury,  and  in  overruling  the  ob- 
jection of  this  defendant  to  a  telegram  of  the  same 
date,  and  in  admitting  said  telegram  in  evidence 
and  to  be  read  to  the  jury.  The  full  substance 
^f  said  letter  is  that  Eden,  Coats  and  Cameron  of 
Balfour,  Guthrie  &  Company  left  on  the  Shasta 
on  that  date  for  San  Francisco,  and  that  Jones 
would  be  in  San  Francisco  on  Thursday  morning 
with  data.  This  letter  and  telegram  are  marked 
Plaintiff's  Exhibit  31. 

XXXIII. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  written  by 
Riverside  Portland  Cement  Company  to  A.  C. 
Steckle,  of  Battleground,  Washington,  dated  March 
18,  1915,  and  in  admitting  said  letter  in  evidence 
and  to  be  read  to  the  jury.  The  full  substance  of 
this  letter  is  acknowledging  an  order  for  cement 
and  stating  that  the  Riverside  Company  had  with- 
drawn from  the  market  and  that  [699]  rather 
than  delay  shipment  the  order  had  been  referred 
to  Henry  Cowell  Cement  and  Lime  Company.  This 
letter  is  marked  Plaintiff's  Exhibit  32. 
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XXXIY. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  from  C.  W. 
Jones  to  Tyler  Henshaw,  dated  March  9,  1915,  and 
in  admitting  said  letter  in  evidence  and  to  be  read 
to  the  jury.  The  full  substance  of  this  letter  is  in 
regard  to  freight  reduction  on  Interstate  Bridge 
contract.  This  letter  is  marked  Plaintiff's  Ex- 
hibit 33. 

XXXV. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  telegram  from  William 
Pierce  Johnson  to  Tyler  Henshaw,  dated  June  5, 
1915,  and  in  admitting  said  telegram  in  evidence 
and  to  be  read  to  the  jury,  and  in  overruling  the 
objection  of  this  defendant  to  a  letter  from  said  Hen- 
shaw to  said  Johnson  in  answer  to  said  telegram. 
Said  telegram  and  letter  are  marked  Plaintiff's  Ex- 
hibit No.  34.  The  full  substance  of  this  telegram 
is  that  the  sender  has  a  price  of  $1.95  less  1% 
f.  0.  b.  Portland  for  1300  barrels  o'f  cement,  sacks 
extra,  and  asks  Tyler  Henshaw  to  assist  him,  and 
further  states  that  he  expects  to  require  about 
3,000  sacks  for  San  Francisco  delivery  in  the  near 
future.  The  full  substance  of  the  day  letter  in 
answer  thereto  is  that  Henshaw  is  sending  the  Port- 
land order  to  C.  W.  Jones  personally,  that  the 
order  could  not  go  through  the  San  Francisco  pur- 
chasing order  and  that  the  Riverside  Portland 
cement  could  not  be  furnished  but  some  other  Cali- 
fornia brand,  and  that  Jones  could  probably  help 
out  to  the  extent  of  about  20^  per  barrel.     [700] 


vs.  The  United  States  of  America.  781 

XXXVI. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  day  letter  sent  by  C.  W. 
Jones  to  Tyler  Henshaw,  dated  July  6,  1915,  and  in 
admitting  said  day  letter  in  evidence  and  to  be  read 
to  the  jury.  The  full  substance  of  this  day  letter  is 
that  the  representatives  from  every  cement  mill  in 
the  Pacific  northwest  were  in  San  Francisco  on  that 
date,  and  the  sender  thought  that  Henshaw  might 
like  to  know  this  fact.  This  day  letter  is  marked 
Plaintiff's  Exhibit  No.  35. 

XXXVII. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  from  the  Bend 
Company  to  Riverside  Portland  Cement  Company, 
dated  August  20,  1915,  asking  for  quotations,  and 
the  answer  from  the  Riverside  Portland  Cement 
Company  to  the  Bend  Company,  dated  August  25, 
1915,  stating  that  the  Riverside  Company  is  not  in 
a  position  to  quote  as  it  had  withdrawn  from  the 
cement  market  in  this  territory,  and  refers  to  the 
possibility  of  another  cement  company  entering  this 
market;  and  the  said  Court  erred  in  permitting 
said  letter  and  the  answer  thereto  to  be  admitted  in 
evidence  and  to  be  read  to  the  jury.  Said  letter  and 
answer  thereto  are  marked  Plaintiff's  Exhibit  36. 

XXXVIII. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  from  Riverside 
Portland  Cement  Company  to  the  Bend  Company, 
dated  August  23,  1915,  to  the  effect  that  the  River- 
side Company  never  handled  lime  and  plaster  and 
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had  referred  the  inquiry  of  the  Bend  Company  to 
J.  McCracken  Company,  the  exclusive  agent  for 
Roche  Harbor  lime,  and  in  admitting  said  letter 
in  evidence  and  to  be  read  [701]  to  the  jury. 
This  letter  also  states  that  there  is  a  strong  possi- 
bility of  another  cement  company  entering  this  field 
in  the  very  near  future.  In  connection  with  this 
letter  there  was  a  letter  also  introduced  in  evidence 
and  read  to  the  jury  from  the  Bend  Company  to 
^he  Riverside  Portland  Cement  Company,  dated 
August  20,  1915,  requesting  quotations  on  cement, 
lime,  plaster,  etc.  These  letters  are  marked  Plain- 
tiff's Exhibit  No.  37. 

XXXIX. 
The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  any  evidence  regarding  the 
Interstate  Bridge  between  Portland  and  Van- 
couver, and  particularly  the  evidence  of  the  witness 
C.  F.  Swigert,  in  regard  to  buying  cement  from  In- 
ternational Portland  Cement  Company  for  $1.65  per 
barrel  delivered  at  Portland  on  condition  that  the 
freight  rate  on  such  cement  from  Spokane  to  Port- 
land should  be  ISi^c  hundred,  and  all  evidence  of 
every  kind  in  regard  to  cement  furnished  for  said 
Interstate  Bridge  or  in  regard  to  the  negotiations  be- 
tween the  witness  Swigert  and  cement  companies 
other  than  the  Oregon  Portland  Cement  Company 
for  the  purchase  of  said  cement  for  said  purpose; 
and  in  admitting  any  evidence  in  regard  to  said 
matters  and  in  regard  to  the  proposed  freight  rate 
on  cement  from  Spokane  to  Portland.  Said  evi- 
dence is  set  forth  in  full  in  the  bill  of  exceptions, 
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and  the  substance  of  it  is  that  the  witness  pur- 
chased the  cement  for  this  purpose  from  the  Inter- 
national Portland  Cement  Company  of  Spokane  at 
$1.65  per  barrel  delivered  in  Portland;  that  he  had 
quotations  from  other  cement  companies  ranging 
from  $1.90  to  $1.75,  that  the  price  in  Spokane  at 
[702]  that  time  ran  from  $1.08  to  $1.15,  as  there 
was  a  bitter  fight  between  the  International  Port- 
land Cement  Company  and  the  Lehigh  Portland 
Cement  Company ;  that  the  witness  went  to  the  Spo- 
kane, Portland  &  'Seattle  Railway  Company's  of- 
ficials, and  they  agreed  to  put  in  this  rate  of  13^/2^ 
per  hundred  from  Spokane  to  Portland  on  cement; 
that  he  also,  lined  up  about  60,000  barrels  of  cement, 
all  subject  to  this  rate  going  into  effect;  he  saw 
some  of  the  Washington  Portland  Cement  Com- 
pany people,  among  others  Mr.  Coats,  and  that 
Coats  said  that  if  he  would  not  insist  upon  Skinner, 
the  agent  of  the  Spokane,  Portland  &  Seattle  Rail- 
way Company,  putting  in  this  rate  he  would  see 
that  the  witness  was  protected  in  price;  that  the 
cement  supplied  to  him  was  almost  entirely  Supe- 
rior cement,  a  Washington  product,  or  Santa  Cruz 
cement,  a  California  product,  and  that  he  paid  for 
this  cement  $1.65;  that  he  never  got  any  cement 
afterwards  as  cheap;  that  orders  were  placed  with 
International  Portland  Cement  Company,  but  the 
cement  was  furnished  by  the  'Superior  Company  or 
Santa  Cruz  Cement  Company  upon  these  orders, 
mostly  Santa  Cruz  cement,  and  that  subsequently 
the  orders  were  placed  directly  with  the  Santa  Cruz 
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Company  in  Portland  or  with  Mr.  Bennett,  agent 
of  the  Superior  Company  in  Vancouver. 

XL. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  contract  between  the 
Superior  Portland  Cement  Company  and  the  Pa- 
cific Bridge  Company,  and  in  admitting  said  con- 
tract in  evidence  and  to  be  read  to  the  jury.  Said 
contract  is  marked  Plaintiff's  'Exhibit  38,  and  in 
substance  is  a  contract  between  the  Superior  Port- 
land Cement  Company  and  the  Pacific  Bridge  Com- 
pany whereby  Superior  [703]  Portland  Cement 
Company  agreed  to  furnish  cement  to  the  Pacific 
Bridge  Company  for  building  the  substructure  of 
the  Interstate  Bridge  between  Portland  and  Van- 
couver at  a  price  of  $1.65  a  barrel. 

XLT. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter,  dated  December 
28,  1914,  written  by  Henry  Cowell  Cement  Company 
to  the  Aberdeen  Manufacturing  Company,  of  which 
company  P.  M  Wylie  was  the  manager,  in  which 
letter  the  writer  advised  that  the  Henry  Cowell 
Lime  &  Cement  Company  would  not  furnish  cement 
to  the  Aberdeen  Manufacturing  Company  after 
January  1,  1915;  and  erred  in  admitting  said  letter 
in  evidence  and  to  be  read  to  the  jury.  Said  letter 
is  marked  Plaintiff's  Exhibit  No.  39. 

XLII. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  to  the  Treasury 
Department,  dated  February  2,  1915,  marked  Plain- 


vs.  The  united  iStates  of  America.  Too 

tiff's  Exhibit  40,  and  in  admitting  said  letter  in  evi- 
dence and  to  be  read  to  the  jury.  Said  letter  is  as 
follows : 

^'Treasury  Department, 
Washington,  D.  C. 
Gentlemen: 

We  the  undersigned  dealers  in  building  materials 
of  this  city  wish  to  report  to  you  the  predicament 
we  find  ourselves  in  at  the  present  time  due  to  a 
combination  made  to  control  the  sale  of  all  cement 
here  and  also  in  the  adjoining  city  of  Hoquiam. 
This  combination,  apparently  being  enterd  into  by 
the  following  well  known  manufacturers  of  cement: 
The  Superior  Portland  Cement  Company,  The 
Washington  Portland  Cement  Company,  and  the 
Olimpic  Portland  Cement  Company  of  this  state 
with  head  offices  in  Seattle;  [704]  The  Pacific 
Portland  Cement  Company  with  offices  at  San 
Francisco  and  also  the  P.  G.  Foster  Company  of 
Hoquiam,  Washington,  the  latter  dealers  in  build- 
ing materials. 

Now  this  city  has  been  supplied  through  the 
undersigned  in  the  past  with  Washington  and  Cali- 
fornia manufactured  cements.  The  T.  B.  Darragh 
Company  selling  the  cement  of  the  Pacific  Portland 
Cement  Company.  The  Aberdeen  Manufacturing 
Company  selling  the  cement  of  the  Henry  Cowell 
Lime  &  Cement  Company,  and  the  W.  R.  Lebo 
Company  selling  the  cements  of  all  three  of  the 
mentioned  Washington  Companies. 

The  first  of  the  year  saw  the  following  changes 
here  due  to  this  combination.     Cement  was  raised 


30c  per  barrel  to  the  consumer,  from  $1.90  to  $2.20 
net.  The  agency  held  by  the  Lebo  Company  of  the 
three  Washington  cements  was  taken  away  from 
them  and  given  to  the  F.  G.  Foster  Company  who 
then  opened  up  a  branch  business  here  with  a  stock 
of  building  materials.  The  Pacific  Portland 
Cement  Company  notified  the  Darragh  Company 
that  they  must  quote  cement  no  cheaper  than  $2.30 
net,  or  10c  above  the  Foster  Company  price,  which 
naturally  eliminated  the  Darragh  Company  from 
securing  any  cement  business.  The  Henry  Cowell 
Lime  <SI  Cement  Company  wrote  the  Aberdeen 
Manufacturing  Company  that  they  had  withdrawn 
from  the  Washington  market  and  that  they  would 
ship  no  more  cement  to  Aberdeen.  Now  this  action 
was  taken  by  the  California  companies  the  first  of 
the  year  in  spite  of  the  fact  that  they  could  get  the 
business  at  a  30c  per  bbl.  advance  in  price  and  a  50c 
per  bbl.  advance  over  what  they  received  for  cement 
here  during  most  of  the  year  1914,  the  price  then 
being  $1.70  net.  Also,  these  same  California  Com- 
panies are  to-day  shipping  cement  '[705]  into 
Portland,  Oregon,  at  a  higher  freight  cost  from 
San  Francisco  than  the  freight  cost  is  to  Aberdeen 
and  receiving  for  this  cement  in  Portland  30c  per 
bbl.  less  than  they  can  get  it  in  Aberdeen,  under 
the  present  prevailing  market  price. 

This  combination  is  going  to  work  a  great  hard- 
ship upon  us  for  the  following  reasons:  We  deal 
in  all  kinds  of  building  materials  and  as  most  orders 
in  a  city  the  size  of  Aberdeen  are  mixed  orders, 
consisting  of  cement,  lime,  brick,  etc.,  etc.,  a  buyer 


vs.  The  United  States  of  America.  787 

in  nearly  every  instance  wants  his  requirements 
from  one  place  and  as  cement  is  usually  the  chief 
item,  this  combination  is  going  to  stifle  competition 
and  give  the  Foster  Company  a  leverage  that  must 
soon  draw  the  bulk  of  the  building  material  busi- 
ness to  them,  to  the  demoralization  and  perhaps  ruin 
of  our  business. 

Now  this  combination  must  certainly  be  illegal 
and  we  are  therefore  writing  you  and  requesting 
that  your  Department  investigate  this  matter  and 
if  possible  get  relief  for  us. 

Yours  very  truly, 
ABEEDEEN  MANUFACTURING  COMPANY, 

,  Mgr. 

W.  R.  LEBO  &  COMPANY, 

,  Mgr. 

T.  H.  DARRAGH  COMPANY, 

,  Mgr." 

XLIII. 
The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  the  following  question  pro- 
pounded to  the  witness  J.  G.  Bennett,  a  witness  on 
behalf  of  the  United  States : 

Question:  ''What  did  he  say  to  you  about 
it?"  [706] 
and  in  permitting  said  question  to  be  answered  and 
in  admitting  in  evidence  the  answer  of  said  witness. 
The  substance  of  this  testimony  is  that  Mr.  Lille,  a 
salesman  of  the  Superior  Portland  Cement  Com- 
pany, made  a  trip  to  Vancouver,  Washington,  and 
informed  said  witness  that  the  fighting  methods  be- 
tween cement  manufacturers  were  done,  and  that 
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there  would  be  a  new  deal  on,  and  gave  the  witness 
to  understand  that  there  was  a  meeting  in  San  Fran- 
cisco of  Washington  and  California  cement  manu- 
facturers about  the  beginning  of  1915,  and  that  there 
would  be  an  adjustment  of  prices  and  prices  would 
be  much  higher  and  that  there  would  be  no  devia-; 
tion  from  the  prices,  and  advised  witness  to  buy  all 
h^  thought  he  could  handle;  he  bought  accordingly 
at  $1.55,  and  shortly  afterwards  had  a  wire  that  the 
price  would  be  $1.90  with  the  usual  dealers'  com- 
mission. 

XLIV. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  written  by  the  wit- 
ness J.  G.  Bennett  to  J.  C.  Eden  and  the  reply  of 
J.  C.  Eden  to  the  same  upon  the  back  of  said  letter, 
and  in  admitting  said  letter  and  answer  in  evidence 
and  to  be  read  to  the  jury.  The  said  letter  and 
answer  are  marked  Plaintiff's  Exhibit  No.  41,  and 
are  as  follows: 

''Vancouver,  Washington,  April  30,  1915. 
Mr.  Jno  C.  Eden, 

Seattle,  Washington. 
Dear  Sir: 

We  wrote  your  firm  asking  about  the  situation  in 
regard  to  the  bridge  cement.  We  have  answer  say- 
ing the  rate  question  had  not  been  settled  yet  and 
ending  as  follows :     [707] 

If,  however,  coast  cement  should  be  used,  we 
would  in  all  probability  have  to  put  it  through  our 
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Portland  representative,  viz.,  Balfour-Gruthrie  Com- 
pany. 

(Signed)     SUPERIOR     PORTLAND     CE- 
MENT  COMPANY. 

A.  A.  SUTHERLAND. 
This  does  not  worry  us  any  as  we  have  been  told 
by  both  yourself  and  Mr.  Barnes  that  if  Superior 
Cement  is  used  it  will  be  handled  by  us.  However 
it  looks  to  us  as  if  your  Mr.  Sutherland  was  trying 
to  lose  your  remaining  Vancouver  customer. 

Very  likely  it  is  a  California  proposition  by  this 
time  anyway,  as  the  writer  saw  a  schooner  unload-t 
ing  cement  at  the  Pacific  Bridge  Company  dock  yes- 
terday, but  if  there  is  anything  doing  for  us  we; 
would  like  to  know  about  it  and  not  be  kept  in  the 
dark. 

Very  truly  yours, 
BENNETT  HDW.  CO. 
J.  G.  BENNETT." 
''May  5,  1915. 
My  dear  Bennett : 

I  have  yours  of  the  30th,  in  regard  to  cement  for 
the  Interstate  Bridge.  As  you  doubtless  are  aware^ 
a  contract  was  entered  into  between  the  Pacific 
Bridge  Company  and  other  Portland  contractors 
with  the  International  Portland  Cement  Company 
of  Spokane,  covering  their  entire  requirements. 

While  it  is  possible  that  some  of  these  contracts 
may  be  assigned  to  us,  you  I  think  will  agree  with 
me  that  inasmuch  as  you  had  nothing  to  do  with  the 
making  of  the  contract  between  the  Bridge  Com- 
pany and  the  International  Company,  you  would 
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not  be  entitled  to  any  commission,  particularly  as 
we  would  doubtless  have  to  pay  the  International 
[708]     something  for  making  the  assignment. 

However,  the  fact  is  I  am  quite  sure  the  Bridge 
Company,  if  any  assignment  is  made,  will  insist 
upon  being  given  either  Standard  or  Santa  Cruz 
cements,  as  the  manufacturers  of  those  brands  dock 
practically  all  of  their  cement  in  the  dock  of  the 
Pacific  Bridge  Company  in  Portland. 

Under  the  circumstances,  don't  you  agree  with  me 
that  we  could  not  afford  to  pay  two  commissions  on 
an  order  which  your  firm  had  nothing  to  do  with 
placing  1 

Yours  truly. 


JCE*T.  President." 

XLV. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  offered  in  evidence 
by  the  United  States  addressed  by  Bennett  Hard- 
ware Company  to  the  Superior  Portland  Cement 
Company  and  the  answer  on  the  back  of  it,  and  in 
admitting  said  letter  and  answer  in  evidence  and 
to  be  read  to  the  jury.  The  substance  of  this  letter 
was  in  regard  to  the  Crown  Willamette  Paper  Com- 
pany desiring  several  thousand  barrels  of  cement 
for  work  at  Camas,  Washington,  and  that  it  was 
probable  they  would  buy  California  cement  in  Port- 
land using  steamers  from  Portland,  and  the  answer 
on  the  back  of  the  letter,  which  letter  is  dated  April 
19,  1916,  was  to  the  effect  that  though  Camas  was 
regarded  in  the  territory  of  the  Superior  Portland 


Cement  Company,  the  relations  between  some  of 
the  officers  of  the  Crown  Willamette  Paper  Com- 
pany and  the  California  companies  was  so  friendly 
that  they  could  not  meet  the  situation.  Said  letters 
are  marked  Plaintiff's  Exhibit  44.     [709] 

XLVI. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  from  Bennett 
Hardware  Company  to  J.  C.  Eden,  dated  April  30, 
1915,  and  in  admitting  said  letter  in  evidence  and 
to  be  read  to  the  jury.  This  letter  is  marked  Plain- 
tiff's Exhibit  41,  and  the  substance  of  it  is  stated 
in  the  abstract  of  exhibits  attached  to  and  made  a 
part  of  the  Bill  of  Exceptions. 

XL  VII. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  written  by  the 
Bennett  Hardware  Company  to  the  Superior  Port- 
land Cement  Company,  dated  August  9,  1916,  and  in 
admitting  said  letter  in  evidence  and  to  be  read  to 
the  jury.  Said  letter  is  marked  Plaintiff's  Exhibit 
45,  and  is  as  follows: 

''Vancouver,  Washington,  August  9,  1916. 
Superior  Port  Cement  Company, 

Seattle,  Washington. 
Dear  Sirs: 

We  wired  you  for  a  car  of  cement  for  the  Camas 
job  but  ship  to  Vancouver  and  we  will  divert  it. 

The  contractor  made  arrangements  with  E.  &  L. 
at  Portland  to  test  it  and  they  said  that  they  now 
had  a  man  at  Concrete  to  attend  to  it. 
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Pac.  Br.  Co. 

Saw  Mr.  Swigert  yesterday  and  be  said  that  he 
would  give  you  more  cement  business  when  he 
moved  across  to  this  side. 

The  enclosed  card  was  left  today  and  the  gent 
said  that  he  was  on  his  way  to  cover  the  territory  as 
far  as  Olympia. 

BENNETT  HARDWARE  COMPANY, 
General  Hardware  and  Builders'  Supplies. 
Just  noticed  that  the  stationery     was     printed 
double  but  it  is  too  late  to  turn  back  now. 
Vancouver,  Washington. 
Very  truly  yours, 

GUY  BENNETT. 
Kindly  say     [710]     when  can  ship  above  cement. 

(Enclosed  card) 
C.  T.  Hollister,  1104  Wilcox  Building,  Portland, 
Oregon,    Representing    Oregon    Portland    Cement 
Company." 

XLVIII. 
The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  identified  by  the 
witness  Farrington,  and  in  admitting  said  letter  in 
evidence  and  to  be  read  to  the  jury.  This  letter  was 
written  by  Santa  Cruz  Portland  Cement  Company 
to  P.  T.  Crowe  &  Company  of  Portland,  Oregon, 
dated  April  25,  1914,  and  the  full  substance  of  the 
letter  is  in  regard  to  a  party  named  Williams  of 
Newport  who,  was  buying  cement  in  twenty-five 
barrel  lots,  and  stated  that  the  writer  did  not  con- 
sider that  he  was  entitled  to  any  better  price,  and 
despite  what  anyone  else  was  going  to  do   Santa 
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Cruz  Company  are  going  to  use  its  influence  to 
bring  about  proper  sales  conditions  in  the  territory 
wbicli  it  served.  This  letter  is  marked  Plaintiff's 
Exhibit  No.  46. 

XLIX. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  written  by  the 
Santa  Cruz  Portland  Cement  Company,  dated  July 
9,  1914,  and  in  admitting  said  letter  in  evidence 
and  to  be  read  to  the  jury.  The  substance  of  the 
letter  is  a  confirmation  of  verbal  reduction  making 
the  price  $1.90  including  sacks,  ex  dock,  price  to 
apply  from  day  to  day,  job  contracts  closed  at  $2.10 
ex  dock,  and  for  1915  delivery  to  be  $2.30  ex  dock. 
This  letter  is  marked  Plaintiff's  Exhibit  47. 

L. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  written  by  the 
Santa  Cruz  Portland  Cement  Company  to  the  vrit- 
ness  Farrington,  dated  July  31,  1914,  [711]  and 
in  admitting  said  letter  in  evidence  and  to  be  read 
to  the  jury.  The  full  substance  of  this  letter  is  set 
forth  in  the  abstract  of  exhibits  attached  to  the  Bill 
of  exceptions.  This  letter  is  marked  Plaintiff's 
Exhibit  48. 

LI. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  dated  March  24, 
1914,  written  by  Superior  Portland  Cement  Com- 
pany to  F.  T.  Crowe  &  Company  at  Tacoma,  quoting 
a  reduction  from  $1.60  to  $1.50  per  barrel  at  the  fac- 
tory when  the  cement  was  purchased  by  a  state  or 
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county  only,  and  in  admitting  said  letter  in  evidence 
and  to  be  read  to  the  jury.  This  letter  is  marked 
Plaintiff's  Exhibit  No.  49. 

LII. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  written  by  the  wit- 
ness Hacker  to  Fred  R.  Muhs,  dated  April  10,  1914, 
and  in  admitting  said  letter  in  evidence  and  to  be 
read  to  the  jury.  The  witness  was  the  agent  or 
dealer  of  the  Santa  Cruz  Portland  Cement  Com- 
pany, at  Tacoma,  Washington.  The  substance  of 
this  letter  was  to  advise  the  California  mills  to  put 
some  cement  into  Puget  Sound  markets  in  order  to 
take  part  in  the  fight  then  being  carried  on  between 
two  Washington  companies,  and  also  suggesting  that 
the  Washington  companies  were  threatening  to 
drive  the  California  companies  out  of  the  Oregon 
market.  This  letter  is  marked  Plaintiff's  Exhibit 
No.  50. 

LIU. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  written  by  the  Su- 
perior Portland  Cement  Company,  dated  June  1, 
1914,  to  F.  T.  Crowe  &  Company  of  Tacoma,  and  in 
admitting  said  letter  in  evidence  and  to  be  read  to 
the  jury.  This  letter  quotes  prices  to  the  Olympic 
[712]  Hardware  Company  and  Gray  at  Puyallup 
of  $1.20  f.  o.  b.  mill  instead  of  $1.10,  saying  $1.10 
was  a  railway  price  and  adding  that  the  writer  had 
some  hope  of  getting  price  matters  straightened  and 
getting  down  to  some  basis  so  that  one  might  know 
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what  the  price  of  cement  really  is.     This  letter  is 
marked  Plaintiff's  Exhibit  51. 

LIV. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  written  by  the  wit- 
ness Hacker  to  F.  R.  Muhs,  dated  July  2,  1914,  and 
in  admitting  said  letter  in  evidence  and  to  be  read 
to  the  jury.  In  this  letter  the  witness  discusses  the 
fight  between  Coats  of  the  Washington  and  Baillie 
of  the  Olympic,  and  agent  of  the  Washington  in 
Portland  and  of  Galbraith  Bacon  &  Company  in 
Seattle.  This  letter  is  marked  Plaintiff's  Ex- 
hibit 52. 

LV. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  from  the  Olympic 
Portland  Cement  Company,  signed  Balfour  Guthrie, 
to  F.  T.  Crowe  &  Company,  dated  July  17,  1914, 
quoting  price  of  $1.90  net  less  15^  commission,  sacks 
extra,  and  in  admitting  this  letter  in  evidence  and 
to  be  read  to  the  jury.  This  letter  is  marked  Plain- 
tiff's Exhibit  No.  52. 

LVI. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  written  by  the  Su- 
perior Portland  Cement  Company  to  F.  T.  Crowe 
&  Company  of  Tacoma,  quoting  $1.90  net  f.  o.  b. 
Seattle,  dated  July  17,  1914,  and  in  admitting  said 
letter  in  evidence  and  to  be  read  to  the  jury.  This 
letter  is  marked  Plaintiff's  Exhibit  No.  54.     [713] 

LVII. 

The  District  Court  erred  in  overruling  the  ob- 
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jection  of  this  defendant  to  a  letter  written  by  the 
witness  Hacker  at  Tacoma  to  Fred  R.  Muhs  of 
Seattle,  dated  July  23,  1914,  and  in  admitting  said 
letter  in  evidence  and  to  be  read  to  the  jury.  This 
letter  acknowledges  night  letter  received,  and 
states  that  the  witness  is  selling  cement  from  day 
to  day  delivery  at  $1.50'  and  upon  future  contracts 
at  $1.70,  and  is  sending  copy  of  this  letter  to  Port- 
land. In  this  letter  the  witness  adds  that  the 
people  in  Washington  have  seen  some  wisdom,  and 
prices  in  Seattle,  Portland  and  Tacoma  are  $1.90 
firm,  and  that  if  the  Washington  mill  would  use 
policy  which  the  witness  had  suggested  to  them 
these  prices  would  stick.  This  letter  is  marked 
Plaintife's  Exhibit  55. 

LVIII. 
The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  dated  August 
27,  1914,  marked  Plaintiff's  Exhibit  56,  and  in  ad- 
mitting this  letter  in  evidence  and  to  be  read  to  the 
jury.  This  letter  was  written  by  the  Superior 
Portland  Cement  Company  at  Seattle  to  F.  T.  Crowe 
&  Company  at  Tacoma,  and  in  substance  it  refers 
to  a  telephone  conversation  and  states  that  the 
Washington  cement  manufacturers  had  agreed 
among  themselves  that  a  certain  order  referred 
to  in  the  letter  should  come  to  the  Superior  Port- 
land Cement  Company,  stating  that  the  Superior 
was  putting  in  a  bid  of  $1,851/2,  Washington  at 
$1,971^,  and  the  Balfour-Guthrie  &  Company  at 
$1.90  and  requested  Crowe  &  Company  not  to  bid 
at  all  on  this  contract,  or  if  they  did  bid  to  bid 
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slightly  above  the  Superior  Portland  Cement  Com- 
pany.    [714] 

LIX. 
The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  from  Superior 
'Portland  Cement  Company,  dated  Seattle,  December 
31,  1914,  to  Crowe  &  Company,  of  the  same  place, 
quoting  price  on  cement  effective  January  first, 
'$1.90  net,  no  commission,  and  a  second  letter  bear- 
ing the  same  date  from  Olympic  Portland  Cement 
Company  to  the  same  party  to  the  same  effect,  and 
R  further  letter  from  the  Olympic  Portland  Ce- 
ment Company  to  the  same  party,  dated  Seattle, 
January  4,  1915,  acknowledging  the  letter  of  Crowe 
&  Company,  dated  January  2,  1915,  and  stating 
that  program  properly  outlined  and  that  Olympic 
would  sell  in  carload  lots  at  $1.90  to  any  consumer, 
leaving  less  than  carload  lots  to  dealers,  and  also 
a  copy  of  the  letter  from  Crowe  &  Company  to  the 
Olympic,  dated  January  2,  and  also  a  letter  from 
the  Superior  Portland  Cement  Company  dated 
Seattle,  January  12,  1915,  to  Crowe  &  Company, 
at  Tacoma,  requesting  Crowe  &  Company  to  con- 
tfine  their  sales  to  Tacoma  and  that  the  Cement 
'Company  would  appoint  other  agents  at  points  out- 
side of  Tacoma,  and  that  both  other  factories  were 
adopting  the  same  policy;  and  also  a  letter  from  the 
Superior  Portland  Cement  Company  dated  Seattle, 
February  23,  1915,  to  said  Crowe  &  Company,  re- 
lating to  the  terms  upon  which  its  cement  would 
lye  sold;  and  to  admitting  in  evidence  said  letters 
'and  each  of  said  letters  and  permitting  the  same 
and  each  of  them  to  be  read  to  the  jury.     Said 
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letters  form  one  exhibit  marked  Plaintiff's  Exhibit 
No.  57. 

LX. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  certain  letters  offered 
in  evidence  and  to  admitting  said  letters  in  evi- 
dence and  to  be  read  to  the  jury,  which  letters  were 
offered  as  one  exhibit  and  are  [715]  as  follows: 
Letters  from  the  Superior  Portland  Cement  Com- 
pany, dated  Seattle,  January  13,  1916,  to  Crowe  & 
Company,  Tacoma,  quotes  price  $2.15  including 
sacks  f.  o.  b.  Tacoma,  allowance  7^^^  per  sack;  also 
letter  from  Superior  Portland  Cement  Company, 
dated  Seattle,  Januarj^  13,  1916,  to  Crowe  &  Com- 
pany, Seattle,  quotes  $2.30  f.  o.  b.  Seattle  including 
sacks,  sack  allowance  7%^;  also  a  letter  from 
Washington  Portland  Cement  Company,  dated 
Seattle,  January  12,  1916,  to  Crowe  &  Company, 
Seattle,  quotes  price  effective  same  date  $2.30  f.  o.  b. 
Seattle,  including  sacks,  sack  allowance  7%^;  3,lso 
letter  Oljrmpic  Portland  Cement  Company,  dated 
Seattle,  January  11,  1916,  to  Crowe  &  Company, 
Seattle,  quotes  price  $2.30  f.  o.  b.  Seattle, 
including  sacks,  sack  allowance,  7%^.  Said  letters 
offered  as  one  exhibit  marked  Plaintiff's  Exhibit 
No.  58'. 

LXI. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  question  propounded  to 
the  witness  Hacker  as  follows: 

"Why  did  the  Standard  and  Santa  Cruz  Com- 
panies leave  the  state  of  Washington?" 
and  in  permitting  said  question  to  be  propounded 
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and  to  be  answered,  and  the  answer  to  be  sub- 
mitted to  the  jury.  This  testimony  was  to  the  effect 
that  before  the  Washington  Cement  Companies 
were  started  Washington  and  Oregon  were  dumping 
grounds  for  California  Companies;  the  California 
Companies  selling  into  Montana  and  Idaho  up  to 
^he  point  where  they  met  eastern  competition. 
When  the  Washington  cement  mills  started,  the  Cali- 
fornia mills  were  restricted  in  territory  where  the 
Washington  mills  could  supply  cement  cheaper  by 
reason  of  freight  rates.  At  that  time  the  California 
companies  were  selling  in  eastern  Washington 
[716]  as  far  as  Spokane,  freight  rates  being  such 
that  the  Washington  companies  could  not  sell  in 
eastern  Washington.  Afterwards  eastern  Wash- 
ington mills  were  started  and  they  crowded  the 
California  mills  out  of  that  territory,  but  Port- 
land was  the  last  place  to  which  the  California  mills 
could  ship  as  a  dumping  ground,  and  for  this  reason 
it  was  impossible  to  maintain  prices  because  of 
conflict  between  the  dealers;  that  the  dealers  were 
urging  cement  companies  to  get  together  and  main- 
tain prices;  and  as  the  California  mills  continued 
to  sell  in  Washington  there  was  a  fight  between  all 
the  mills. 

LXII. 
The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  certain  letters  marked 
Plaintiff's  Exhibit  63  received  by  Galbraith  Bacon 
&  Company  of  Seattle,  from  Superior  Portland 
Cement  Company  of  Seattle,  Washington  Portland 
Cement  Company  of  Seattle,  Olympic  Portland  Ce- 
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ment  Company  of  Seattle,  all  dated  February  10^ 
1914,  and  giving  the  same  price  and  commission 
to  dealers;  and  in  admitting  said  letters  in  evidence 
and  to  be  read  to  the  jury. 

LXIII. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  identified  by 
the  witness  Eden,  dated  April  18,  written  by  J.  C. 
'Eden  to  W.  H.  George,  and  a  letter  dated  April  24 
attached  to  the  same,  both  offered  in  evidence  to- 
gether and  marked  Plaintiff's  Exhibit  74,  and  the 
admission  of  said  letters  in  evidence  and  the  read- 
ing  thereof  to  the  jury.     Said  letters  are  as  follows: 

April  18,  1916. 
Dear  Will: 

Was  mighty  sorry  on  my  visit  to  San  Francisco 
last  week  not  to  have  had  time  to  have  a  few  min- 
utes talk  with  you,  not  only  to  speak  about  the 
Association,  but  to  thank  you  [717]  personally 
for  the  wonderful  party  you  gave  us  in  San  Fran- 
cisco when  I  was  there  about  two  months  ago. 

Regarding  the  Association  matters,  I  think  your 
objection  to  any  contribution  in  excess  of  1/4^  per 
barrel  was  the  same  as  my  own,  viz, — that  too  much 
of  the  %^  voted  at  the  Association  meeting  in  New 
York  last  December  was  to  be  divided  to  national 
advertising  and  to  other  uses  that  were  of  very 
doubtful  value  in  our  particular  section  of  the 
country.  I  sincerely  hope  that  you  will  be  in  ac- 
cord with  all  of  those  present  at  the  meeting  with 
Mr.  Beck  in  San  Francisco  last  week  agreed  to  do. 
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So  far  as  the  Northwest  is  concerned,  I  am  posi- 
tive that  the  spending  of  the  80%  of  the  %^:  per 
barrel  contribution  will  be  a  very  good  investment, 
and  will  enable  us  to  reduce  a  good  share  of  the 
direct  expense  we  have  been  put  to  in  each  in- 
dividual company  attempting  its  promotion  work. 

I  don't  know  whether  you  formed  as  favorable 
an  impression  of  Mr.  Beck  as  I  did,  but  he  cer- 
tainly strikes  me  as  being  the  right  man  in  the 
right  place,  and  I  hope  that  you  will  join  the  rest 
of  us  in  lending  him  your  heartiest  co-operation. 

With  kindest  regards  and  hoping  that"  I  may  see 
you  again  in  a  short  time,  I  am. 

Yours  truly, 
Mr.  W.  H.  George,  2  Market  Street, 
San   Francisco,    California." 

"U.  p.  Company,  1916  May  15  A.  M.  7:20  Received 

President's  Office       Eet'd Portland  Cement 

1916,  May  15  A.  M.  8:32Answ'd Association 

Eef  d  to May  15,  1916 

Answ'd Noted  BFA. 

HENRY  COWELL  LIME  AND  CEMENT 
COMPANY, 

2  Market  street. 
San  Francisco,  April  24,  1916. 
Attention  of  Mr.  J.  C.  Eden.     [718] 

Superior  Portland  Cement  Company, 
Seattle,  Washington, 
My  dear  Jack: 

Replying  to  yours  of  April  18th,  beg  to  advise 
that  on  April  20th  I  wired  Mr.  Beck  as  follows: 


802  E.  P.  Butchart  and  Clark  M.  Moore 

'We   will    stay   with   the   Association   under 
new  plan  until  October  first,  the  date  when  the 
year  that  we  joined  for  is  up.     Will  then  con- 
sider the  matter  again.     Am  afraid  local  com- 
petitors will  not  stop  private  promotion.' 
At  first  I  was  not  sure  about  Beck,  but  the  more 
I  saw  him  the  more  I  liked  him  and  am  willing 
to  play  the  string  out  for  the  term  of  our  enlist- 
ment of  one  year  from  October  1',  1915,  to  October 
1,  1916. 

Altogether  I  am  free  to  confess  that  I  am  not 
quite  sure  as  to  the  advisability  of  all  this.  I  feel 
as  tho  a  company  like  our  own  could  probably  to 
better  advantage  as  far  as  its  own  interests  were 
concerned,  do  its  own  promotion  work,  but  I  do 
realize  that  this  looks  like  a  selfish  position,  be- 
cause if  the  others  were  all  in  the  Association,  pro- 
moting the  Association  work,  we  of  course  get  some 
measure  of  benefit.  This,  at  this  time,  is  the  real 
reason  that  keeps  our  company  in  the  Association, 
with  the  further  hope  that  during  the  balance  of 
the  time  that  we  are  in,  that  things  will  develop 
so  that  all  hands  will  see  the  advisability  of  a 
Coast  Association,  as  I  thoroughly  believe  in  this. 
I  hope  before  long  to  have  an  opportunity  to 
discuss  all  of  this  personally  with  you. 
Yours  very  truly, 

W.  H.  GEORGE,  Secretary." 
WHG-w. 

LXIV. 
The  District   Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  the  introduction  of  cer- 
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tain  papers  identified  [719]  by  tlie  witness  Eden 
marked  Plaintiff's  Exhibit  75,  and  to  admitting 
said  papers  in  evidence  and  to  be  read  to  the  jury. 
These  papers  consist  of  telegrams  passing  between 
P.  R.  Muhs  and  J.  C.  Eden,  of  Kenny  &  Eden,  be- 
tween said  Eden  and  one  Coats,  the  president  of 
the  Washington  Portland  Cement  Company,  and 
between  J.  G.  Woodworth,  vice-president  of  the 
Northern  Pacific  Railroad  Company^,  and  said  Eden ; 
all  of  these  papers  related  to  the  proposed  freight 
Tate  upon  cement  from  the  International  Portland 
Cement  Company  to  the  city  of  Portland  to  enable 
said  cement  company  to  deliver  its  cement  to  Port- 
land to  fulfill  the  contract  of  the  Pacific  Bridge 
Company,  and  show  the  effort  made  by  the  Wash- 
ington companies  and  representatives  of  the  Su- 
perior, the  Washington  and  Olympic  Cement  Com- 
panies to  prevent  this  rate  being  put  in;  and  this 
defendant  avers  that  the  Court  erred  in  admitting 
said  papers  or  any  of  them  in  evidence  and  in  ad- 
mitting the  same  or  any  of  them  to  be  read  to  the 
jury. 

LXV. 
The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  certain  papers  iden- 
tified b}^  the  witness  Eden  and  marked  Plaintiff's 
Exhibit  76,  and  to  admitting  the  said  papers  in 
evidence  and  to  be  read  to  the  jury.  Said  papers 
consist  of  certain  correspondence  passing  between 
Aman  Moore  and  J.  C.  Eden,  dated  March  25,  1916, 
and   relate   to  the  manner   of   supervising  paving 


804  B.  P.  Butchart  and  Clark  M.  Moore 

work  and  contain  the  statement  of  Eden  to  the 
effect  that  inasmuch  as  his  company  would  probably 
not  participate  in  the  cement  business  in  Oregon, 
they  could  not  see  their  way  clear  to  assume  any 
of  the  expense  of  promotion  in  Oregon. 

LXVI. 

The  District  Court  erred  in  sustaining  the  ob- 
jection of  the  United  States  to  the  introduction  in 
evidence  of  certain  papers  identified  by  the  wit- 
ness Eden.  These  papers  consist  [720]  of  pub- 
lications of  the  Portland  Cement  Association  pub- 
lished and  circulated  by  cement  companies  through- 
out the  United  States  for  the  promotion  of  the  use 
of  cement  and  to  educate  the  public  in  regard  there- 
to. 

LXVII. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  certain  letters  iden- 
tified by  the  witness  W.  P.  Cameron,  to  wit,  a  letter 
dated  August  4,  1916,  marked  Plaintiff's  Exhibit  78, 
and  certain  other  papers  offered  therewith  identified 
by  said  witness,  marked  Plaintiff's  Exhibit  79,  and 
in  admitting  said  papers  and  letters  in  evidence 
and  to  be  read  to  the  jury.  These  letters  consist 
of  correspondence  passing  between  Foster  &  Com- 
pany of  Hoquiam  and  the  Washington  Portland 
Cement  Company,  Olympic  Portland  Cement  Com- 
pany and  the  Superior  Portland  Cement  Company 
of  Seattle,  dated  in  August  and  September,  1916. 
The  substance  of  these  letters  was  that  Foster  & 
Company  were  acting  as  dealers  and  distributors 
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of  the  cement  of  all  three  Washington  companies 
in  Hoquiam  and  that  vicinity,  giving  each  of  said 
companies  a  fair  share  of  the  tonnage  and  putting 
all  three  companies  upon  the  same  footing. 

LXVIII. 
The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  carbon  copy  of  letter 
written  by  Tyler  Henshaw  to  E.  P.  Butchart, 
marked  Plaintiff's  Exhibit  89,  and  in  admitting 
said  letter  in  evidence  and  to  be  read  to  the  jury. 
'Said  letter  is  as  follows: 

^'September  24,  191'C 
Mr.  E.  P.  Butchart, 

Care  Vancouver  Portland  Cement  Company, 
Victoria,  B.  C. 
My  dear  Mr.  Butchart: 

I  have  been  trying  very  hard  to  find  an  oppor- 
tunity to  run  up  to  Victoria  to  see  you  for  a  day, 
but  [721]  have  found  it  utterly  impossible  this  time. 
I  wanted  to  talk  to  you  about  two  things — both  are 
of  a  very  intimate  nature,  but  on  account  of  the  very 
warm  feeling  that  I  have  for  you,  and  which  I  trust 
is  to  some  extent  reciprocated,  I  would  not  hesi- 
tate to  talk  or  write  you,  but  of  course  I  would  much 
prefer  to  talk  to  you. 

The  first  is  in  regard  to  Carl  Leonardt.  He  is 
a  very  peculiar  man.  He  has  off  and  on  been 
trying  to  start  a  cement  plant  somewhere  in  south- 
ern California,  Why,  I  don't  understand,  for  he 
certainly  knows  the  conditions  as  well  as  any 
man.  Southern  California  is  as  much  overpro- 
duced as   any   other   section   of  the   coast.    After 
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many  abortive  efforts  to  find  a  property,  he  finally 
located  one  apparently  and  seemed  to  have  started 
in  seriously:  to  interest  capital  in  it.  This  prop- 
erty is  located  out  on  Cajon  Pass  on  the  Santa 
Fe  railroad.  It  is  not  particularly  well  located, 
iDeing  four  or  five  miles  from  a  railroad,  in  a  desert 
section  of  the  mountains  where  it  would  be  inevitably 
hard  to  keep  men  at  work.  He  cannot  produce  his 
cement  ever  anywhere  nearly  as  cheap  as  we  are 
producing  it,  although  we  will  concede  him  just 
as  good  a  quality.  Now  he  is  attempting  to  go 
into  an  already  overloaded  market.  I  don't  under- 
stand some  people  in  this  way,  however,  I  want  to 
make  my  story  as  short  as  possible. 

He  came  to  San  Francisco  about  two  months  ago 
and  called  in  to  see  me.  I  asked  him  if  he  in- 
tended to  put  up  a  plant  on  his  property,  and  h;e 
said  yes.  Then  I  went  over  the  matter  very 
friendly,  kindly  way  with  him;  told  him  what  the 
situation  was;  how  terribly  overburdened  that  sec- 
tion was  with  cement;  how  the  mills  already  there 
would  [722]  have  to  wait  ten  or  fifteen  years 
until  the  demand  grew  up  to  the  present  output. 
All  of  which  seemed  to  make  little  impression,  but 
finally  I  said  to  him:  Now,  see  here,  Mr.  Leonardt, 
we  have  been  very  loyal  friends  of  yours;  have 
given  you  your  cement  under  the  market  right  along ; 
we  have  protected  you  in  your  business,  and  being 
a  cement  man,  as  you  are,  you  are  doing  this  with 
your  eyes  wide  open,  therefore,  it  is  only  fair  for 
me  to  say  to  you  this:  that  we  will  not  stand  pa- 
tiently by  and  see  you  put  up  another  mill  and  add 


vs.  The  United  States  of  America.  807 

more  trouble  to  our  market.  You  have  an  in- 
dubitable right  to  put  up  a  mill,  but  we  have  just 
as  indubitable  right  to  protect  our  market,  and  the 
moment  you  put  your  cement  on  the  market  we 
propose  to  put  the  price  down  where  neither  you 
nor  ourselves  can  make  any  money,  and  we  will 
continue  it  there. 

Now,  Mr.  Butchart,  I  don't  bluff.  The  situation 
there  is  so  bad  now  with  Colton  and  ourselves  and 
the  little  Gordon  state  mill,  that  if  Leonardt  comes 
in  with  a  mill  we  might  just  as  well  start  in  and 
clean  up  the  situation  one  time  as  another  and  let 
the  man  with  the  longest  pole  take  the  persimmon. 

Leonardt  thought  this  over  and  finally  intimated 
he  thought  I  was  about  right  in  my  attitude,  and 
told  me  if  I  would  come  down  in  the  course  of  five 
or  six  weeks  we  would  go  down  to  the  property 
and  sell  it  out  to  me.  No  price  was  agreed  upon, 
'but  he  stated  positively  he  would  do  so.  I  went 
down  south,  telephoned  him,  and  he  came  over  to 
Riverside.  We  took  a  machine  and  went  out  there, 
and  after  looking  over  the  property  I  told  him  I 
was  ready  to  buy  it  and  to  name  his  price  and  terms. 
He  then  began  to  shy  and  finally  told  me  he  would  be 
up  to  San  Francisco  in  about  two  weeks  and  would 
then  settle  the  matter  with  me,  which  could  only 
mean  he  would  sell  it  to  me.  I  tried  to  urge  him 
to  close  [723]  up  then  but  he  would  not  do  so, 
but  he  again  promised  that  within  two  weeks  he 
would  be  up  and  sell  it  to  me.  I  even  said  to  him, — 
you  mean,  you  will  sell  this  property  outright  to 
me,  and  he  said,  yes. 
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Now  he  is  keeping  out  of  my  way.  There  is  no 
question  in  my  mind  that  he  is  going  to  try  to 
interest  capital.  I  don't  think  anybody  would  be 
foolish  enough  under  the  circumstances  to  go  into 
the  proposition  with  him.  Freights  are  against  him 
and  he  can't  manufacture  as  cheaply  as  we  can. 
My  honest  belief  is  that  we  can  make  $300,000.00 
a  year  and  keep  him  out  of  the  market,  or  make 
him  sell  below  cost.  I  may  be  wrong,  but  I  firmly 
believe  it  and  propose  to  tackle  it  anyway  if  he 
bobs  up. 

Now,  without  betraying  any  confidence  as  far  as 
Mr.  Leonardt  is  concerned,  can  you  tell  me  whether 
he  said  anything  to  you  about  his  plans  down  here. 
If  so,  what  they  were  and  whether  you  inferred  he 
was  seriously  contemplating  putting  up  a  mill.  I 
know  you  will  tell  me  whatever  you  can  properly, 
and  I  don't  ask  of  you  anything  that  is  not  proper 
for  you  to  tell  me,  but  whatever  you  do  tell  me  will 
not  go  under  any  circumstances  beyond  my  brother 
and  myself. 

Now,  secondly:  This  must  be  considered  by  you 
'as  strictly  confidential,  but  I  am  writing  you  per- 
sonally so  that  you  will  have  a  full  knowledge  of 
the  situation  here  in  Oregon,  and  I  am  writing 
you  only  from  that  standpoint  and  because  of  my 
warm  personal  friendship. 

I  have  bought  a  property  here  which  I  have  been 
testing  for  something  like  a  year.  It  is  a  property 
which  in  combination  with  our  clinker,  makes  a 
cement  of  a  remarkably  high  type.  In  fact,  Mr. 
Butchart,  in  manj^  ways  exceeds  regular  Portland 
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cement.  This  property  will  enable  me  to  put  a 
cement  on  the  market  here  at  a  cost  from  65^  to 
75^'  a  barrel,  not  exceeding  the  latter  price,  and 
I  think  we  can  do  it  after  a  year's  run,  under 
[724]  the  former  price.  Mind  you,  I  am  only 
talking  of  prospects.  We  are  testing  the  material 
carefully  in  all  directions;  putting  it  into  walls, 
putting  it  into  highways;  testing  it  under  most  un- 
favorable conditions,  and  so  far  it  has  shown  up 
wonderfully.  I  am  perfectly  candid,  and  always 
with  you  my  cards  are  never  anything  but  'face  up 
on  the  table. '  I  am  not  quite  through  with  my  experi- 
ments with  this  cement,  but  will  have  finished  them 
within  the  next  three  or  four  months,  and  will 
have  it  in  practical  use  unknown  to  anyone  except 
a  few  engineers.  Within  the  next  three  or  four 
months,  I  will  have  had  over  a  year's  full  test  upon 
the  material,  all  compression  and  tension  tests,  etc., 
and  will  be  in  a  position  to  know  exactly  what  the 
material  is.  I  shall  put  it  on  the  market  in  Port- 
land at  not  over,  I  think,  $1.25  a  barrel,  and  some 
of  it  for  mass  work,  harbor  work,  street  work,  and 
the  like,  will  be  sold  for  probably  $1.00  to  $1.10 
in  this  market. 

Now,  I  have  heard  nothing  further  for  many, 
many  months  about  the  prospects  of  this  Portland 
Cement  Company  here.  I  have  understood  you 
are  not  interested  in  this  company  here  any  fur- 
ther, although  my  information,  naturally  was  not 
authentic,  but  anyway  I  want  you  to  know  pri- 
vately and  confidentially  what  my  prospects  are 
here,  so  that  at  least  if  you  were  contemplating  any 
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movement  in  regard  to  this  cement  plant,  you  would 
have  full  knowledge  for  your  own  personal  benefit 
of  what  my  prospects  were.  The  whole  plant  that 
I  wiU  put  up  win  not  cost  over  $100,000.00,  and  my 
estimates  already  made  and  carefully  checked,  do 
not  exceed  $75,000  for  a  plant  to  produce  safely 
400,000  barrels  per  annum.  [725]  I  will  say  this 
further,  that  I  do  not  expect  to  put  on  the  market 
over  200,000  to  300,000  barrels  per  annum  anyway, 
but  if  this  cement  turns  out  as  every  test  shows 
it  to,  covering  a  period  of  eight  months  or  more, 
and  if  I  can  produce  it  with  as  little  original  in- 
vestment, and  if  this  little  affair  starts  in  without 
a  dollar  of  indebtedness  of  any  sort,  and  if  I  can 
produce  it  at  the  price  I  have  stated  or  lower,  it 
would  be  a  serious  competitor  for  any  cement  mill 
to  face. 

If  there  is  anything  further  you  would  partic- 
ularly like  to  know  about  it,  write  me  any  ques- 
tion and  I  will  gladly  answer  you  fully. 

Regretting  exceedingly  that  I  did  not  find  the 
time  to  run  up  and  discuss  these  matters  with  you, 
and  with  warmest  personal  regards,  I  beg  to  re- 
main, 

Yours  very  sincerely, 

P.  S. — In  reading  this  letter  over,  while  I  have 
written  it  only  from  the  friendliest  motives,  I  fear 
it  may  sound  to  you  in  the  nature  of  a  possible 
menace.  I  hope  you  know  me  well  enough  to  be- 
lieve that  nothing  of  the  kind  is  intended.  The 
reason  that  I  am  writing  is  feeling  that  as  I  have 
a  warm  personal  friendship  for  you,  it  seemed  only 
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justice  to  that  friendship  to  tell  you  confidentially 
the  prospects  that  were  before  me  in  this  market 
in  the  cement  line.  I  can  see  no  reason  why  there 
should  not  be  room  for  us  both,  and  as  indicated  I 
do  not  intend  to  come  in  here  and  try  to  supply 
the  entire  market.  In  fact  I  know  perfectly  well 
that  it  would  be  impossible  for  me  to  do  so,  but 
at  the  same  time  I  hope  you  understand  that  I  am 
only  telling  you  of  these  prospects  (of  course  they 
are  as  yet  only  prospects)  that  might  to  some  extent 
militate  against  any  program  you  had  set  out  in 
this  market,  if  you  are  still  connected  with  the 
Portland  Cement  Company  here.  [726]  You  know 
that  you  and  I  could  work  side  by  side  in  this 
market  without  any  trouble.  I  feared  you  might, 
if  I  said  nothing  about  this  beforehand,  feel  that 
I  had  failed  in  the  matter  of  friendship  to  you  in 
not  letting  you  know  confidentially  and  before- 
liand. ' ' 

LXIX. 

The  District  Court  erred  in  sustaining  the  objec- 
tion of  the  United  States  to  a  certain  letter  iden- 
tified by  the  witness  Aman  Moore,  written  by  Wirt 
Minor  to  Aman  Moore,  dated  July  25,  1916,  which 
letter  is  as  follows: 

''July  25,  1916. 
Mr.  Aman  Moore, 

Care  Mr.  Coy  Burnett, 

Lewis  Building,  Portland,  Oregon. 

Dear  Sir:  I  am  in  receipt  of  communication  dated 
July  24th  addressed  to  the  Directors  of  Oregon 
Portland  Cement  Company  and  signed  by  yourself, 
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in  which  you  demand  that  an  immediate  directors^ 
meeting  be  called  for  the  purpose  of  obtaining  vari- 
ous data  from  the  parties  named;  that  is  to  say, 
Mr.  R.  P.  Butchart,  Mr.  Newlands,  Mr.  Macdonald, 
Mr.  Clark  M.  Moore,  and  Mr.  Ballard  to  the  end 
that  suit  may  be  instituted  under  the  Federal 
'Treble  Damage  Statutes'  for  the  damages  sustained 
by  the  company  through  alleged  illegal  agreement 
on  the  part  of  the  gentlemen  above  named. 

This  matter  was  brought  before  the  Board  in- 
formally at  its  last  meeting  and  you  were  requested 
by  myself  to  state  what  action  you  desired  to  take 
but  for  some  reason  you  did  not  see  fit  to  do  any- 
thing whatever. 

The  by-laws  of  the  corporation,  article  IV,  sec- 
tion 4,  provide  that 

'Special  meetings  of  the  board  of  directors 
shall  be  called  by  the  Secretary  when  he  is 
[727]     requested  so  to  do  by  the  president, 
on  three  days'  notice  to  each  director.' 
Special  meetings  shall  be  called  in  like  manner  on 
request  of  a  majority  of  the  members  of  the  board. 
You  are  aware  that  the  president  of  the  corpora- 
tion is  now  absent.    You  yourself  are  one  of  its 
vice-presidents.     Section   2    of   article   VI   of   the 
by-laws  provides  that 

'In  the  event  of  the  absence  of  the  presi- 
dent, one  of  the  vice-presidents  shall  exercise 
the  powers  and  perform  the  duties  of  the 
president  during  such  absence,  subject  to  the 
advice  and  control  of  the  board  or  of  the  exec- 
utive committee.' 
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You,  therefore,  have  it  in  your  power  to  call 
this  meeting  and  I  shall  be  pleased  to  have  you  do  so. 
If  you  are  not  v^illing  to  take  the  responsibility  of 
calling  the  meeting,  I  am  perfectly  willing  to  be 
one  of  a  majority  of  the  board  to  call  such  meeting. 
It  will  require  this  call  to  be  signed  by  five  of  the 
directors.  Mr.  Butchart  is  away;  Mr.  Bates  has 
tendered  his  resignation,  but  it  has  not  been  ac- 
cepted as  yet  at  your  instance;  Mr.  Wilson  has 
tendered  his  resignation,  but  the  same  has  not  yet 
been  accepted;  and  Mr.  Johnson  is  away.  It  will 
therefore  be  necessary  for  you  to  be  one  of  the 
five  directors  to  join  in  the  call. 

If  you  desire  to  have  the  meeting  called,  as  sug- 
gested, and  will  come  to  my  office,  I  shall  take 
pleasure  in  preparing  the  call  and  in  signing  it. 
I  do  not  know,  however,  whether  Mr.  Butchart  and 
Mr.  Newlands,  who  are  charged  by  you  with  mal- 
feasance in  office,  wiU  consent  to  sign  such  call  or 
not;  if  not,  you  will  have  to  procure  the  signatures 
of  Messrs.  Wilson  and  Bates.     [728] 

As  Mr.  Butchart  and  other  directors  are  charged 
with  malfeasance  in  office,  I  think  it  will  be  but 
reasonable  that  the  meeting  when  called  shall  be 
called  for  such  time  as  to  give  these  parties  an 
opportunity  to  attend  and  respond  in  person. 

Yours  very  truly, 

WIRT  MINOR." 

WM/R. 

LXX. 

The  District  Court  erred  in  sustaining  the  objec- 
tion of  the  United  States  to  the  introduction  in  evi- 
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dence  of  the  letter  offered  by  the  defendants  writ- 
ten by  Wirt  Minor  to  Aman  Moore,  dated  August 
29,  1916,  and  in  refusing  the  said  letter  to  be  iden- 
tified or  introduced  in  evidence.  This  letter  is  as 
follows : 

August  29,  1916. 
^'Mr.  Aman  Moore, 
Oswego,  Oregon. 

Dear  Sir:  As  one  of  the  directors  of  the  Oregon 
Portland  Cement  Company  and  as  one  of  its  gen- 
eral attorneys  or  counsel,  I  hereby  demand  that 
you  afford  me  an  opportunity  to  investigate  the 
facts  upon  which  the  suit  brought  by  you  in  the 
name  of  the  Oregon  Portland  Cement  Company  is 
based.  In  connection  with  this  demand  I  also 
demand  that  you  afford  me  an  opportunity  to  ex- 
amine all  the  evidence  from  which  these  facts  have 
been  deduced  or  inferred. 

I  also  desire  you  to  advise  me  by  what  authority 
this  action  was  commenced,  for  as  you  are  aware  it 
was  commenced  without  consulting  the  Board  of 
Directors.  I  should  be  pleased  to  confer  with 
your  attorneys  at  any  time  regarding  the  matter 
and  to  examine  the  evidence  in  their  offices  and  to 
this  end  I  am  sending  a  copy  of  this  letter  to  each 
of  your  attorneys  of  record. 

I  will  add  that  I  have  been  requested  to  take 
this  step  by  several  of  the  directors  of  the  corpora- 
tion. 

Yours  truly, 
WIRT  MINOR." 

WM/MH.     [729] 
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LXXI. 

The  District  Court  erred  in  overruling  and  deny- 
ing the  motion  of  this  defendant  to  instruct  the 
jury  to  disregard  all  correspondence  between  Aman 
Moore  and  this  defendant  prior  to  the  time  that 
Clark  M.  Moore  was  elected  Sales  Manager  in  con- 
sidering this  case  with  reference  to  the  guilt  or 
innocence  of  Clark  M.  Moore,  and  that  said  corre- 
spondence should  not  be  considered  in  arriving  at 
the  verdict  as  to  the  guilt  or  innocence  of  Clark 
M.  Moore,  and  particularly  to  the  statement  made 
by  the  district  court  as  follows: 

''Of  course  any  statements  or  admissions 
Mr.  Butchart  made  before  Mr.  Moore  became 
connected  with  this  company  would  not  be 
competent  as  admission  of  guilt  against  Clark 
M.  Moore,  but  would  be  competent  for  the 
purpose  of  showing  the  status  of  the  company 
and  the  condition  at  that  time,  and  the  ad- 
mission made  against  the  interest  of  Mr.  But- 
chart." 

Lxxn. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  the  introduction  in  evi- 
dence of  a  certain  telegram  and  letter  marked 
Plaintiff's  Exhibit  104,  and  in  admitting  said  tele- 
gram and  letter  in  evidence  and  to  be  read  to  the 
jury.  The  telegram  is  dated  San  Francisco,  Au- 
gust 2,  1915,  and  is  addressed  to  W.  R.  Lebo  at 
Aberdeen,  and  is  as  follows: 

"Cannot  accept  contract,  writing." 
and  the  letter  which  refers  to  the  telegram  with- 
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draws  a  quotation  of  $2.40  a  barrel  and  quotes 
$2.70  less  usual  sack  allowance,  dealers'  commis- 
sion and  cash  discount. 

LXXIIL 
The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  certain  correspondence 
passing  [730]  between  Carl  Leonardt  and  the 
witness  W.  H.  Greorge,  consisting  of  a  letter  from 
George  to  Leonardt,  dated  February  1,  1916,  and 
the  answer  thereto,  dated  February  7,  1916,  and  the 
reply  to  said  answer,  dated  February  8,  1916,  all  of 
which  were  offered  as  one  exhibit,  and  marked 
Plaintiff's  Exhibit  105;  and  to  the  admission  of 
said  letters  and  each  of  them  in  evidence  and  to 
the  reading  of  said  letters  and  each  of  them  to  the 
jury.     These  letters  are  as  follows: 

''(In  pencil) 
L.  B.  10/13/20. 
HENRY  COWELL  LIME  AND  CEMENT  CO. 
2  Market  Street. 
San  Francisco,  February  1,  1916. 
Mr.  Carl  Leonardt, 

c/o  Southwestern  Portland  Cement, 

H.  W.  Hellman  Building,  Los  Angeles. 
My  dear  Mr.  Leonardt: 

I  arrived  home  safely  and  want  to  thank  you 
for  your  very  kind  and  courteous  treatment  when 
I  was  at  Los  Angeles. 

Please  remember  me  kindly  to  Mr.  Merrill  and 
to  Mr.  Schirm. 

I  hope  that  by  this  time  the  get-together  talk 
which  I  made  it  my  particular  business  to  give  to 
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all  of  those  who  are  in  the  lime  business,  is  bear- 
ing fruit  and  that  the  conditions  are  better  and 
settled. 

I  congratulate  you  on  the  layout  and  character 
of  your  new  cement  plant  and  trust  that  when  she 
begins  operation  you  will  find  a  ready  market  for 
a  reasonable  output,  at  the  highest  price,  and  un- 
der regular  terms  and  conditions. 

Regarding  regular  terms  and  conditions:  I  en- 
close you  herewith  a  little  suggestion  which  I  trust 
will  be  interesting.  We  have  found  it  to  work 
out  to  the  best  possible  advantage  here.     [731] 

I  hope  to  be  able  to  write  you  in  a  few  days  that 
the  allowance  for  returned  empty  sacks  has  been 
changed  to  7I/2  cents. 

Again  thanking  you  and  conveying  to  you  my 
best  personal  regards,  I  remain, 

Yours  very  truly, 

W.  H.  GEORaE." 
WHG^-W. 

''Monday,  February  7,  1916. 
(In  pencil) 
L.  B.  10/13/20. 
Mr.  W.  E.  George,  Sec'y- 

Henry  Cowell  Lime  &  Cement  Company, 

2  Market  street,  San  Francisco,  California. 
My  dear  George :  I  received  your  letter  of  Feb- 
ruary 1st  and  thank  you  very  much  for  the  con- 
tents. That  is  the  proper  spirit !  I  refer  to  where 
you  mention  regarding  our  new  cement  plant  that 
you  'trust  when  it  begins  operation  we  will  find  a 
ready  market  for  a  reasonable  output,'  etc. 
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Some  of  our  cement  manufacturers  seem  to  think 
that  no  one  else  has  a  right  to  engage  in  the  same 
business  and  manufacture  and  sell  cement,  which 
is  entirely  wrong  as  this  is  a  free  country  and  every 
man  has  a  right  to  make  an  honest  living  and  any 
combine  to  ruin  a  competitor  by  misrepresenta- 
tion and  crookedness  is  wrong,  which  soon  or  late 
they  will  find  out  to  their  sorrow  if  they  do  not 
change  their  tactics. 

You  know  a  good  neighbor  cannot  live  in  peace 
if  the  bad  neighbor  does  not  want  him  to.  The 
Portland  plant  as  well  as  the  Victorville  plant 
wants  to  live  in  peace,  but  no  man  has  the  right  to 
say  that  these  plants  have  no  right  to  manufacture 
or  sell  cement.  These  plants  only  want  their 
rights  which  they  hope  to  obtain  by  peaceful  and 
harmonious  methods.  Of  course  you  know  what  it 
means  to  a  large  manufacturer  as  compared  to  one 
that  has  less  capacity,  when  it  comes  to  price  cut- 
ting. I  leave  it  to  you  to  say  who  can  stand  it 
the  longest.     [732] 

I  was  in  San  Francisco  last  Saturday,  leaving 
the  same  evening.  I  talked  with  your  office,  but 
you  were  at  the  factory.  Mr.  Butchart  was  with 
me  and  no  doubt  will  write  you  from  Del  Monte. 
You  can  see  him  at  any  time  and  go  into  details 
with  him,  and  should  something  of  importance 
come  up  I  will  be  willing  to  go  to  San  Francisco 
at  any  time. 

Wishing  you  success,  I  am. 

Yours  very  truly. 


President." 


vs.  The  United  States  of  America.  819 

*'HENRY  COWELL  LIME  &  CEMENT  CO. 

2  Market  street. 
San  Erancisco,  February  8,  1916. 

(In  pencil) 
L.  B.  10/13/20. 
Carl  Leonardt,  Esq., 

Pres.  Southwestern  Portland  Cement  Company, 
710  H.  W.  Hellman  Building,  Los  Angeles. 
Dear  Mr.  Leonardt: 

I  am  just  in  receipt  of  yours  of  February  Tth 
and  hasten  to  reply.  I  am  willing  to  admit  the 
truth  of  every  word  that  you  say  and  you  know 
how  I  feel  about  these  matters.  I  feel  that  that 
is  exactly  the  way  they  should  be  carried  out. 

Undoubtedly  by  this  time  you  have  my  other 
letter  written  from  the  plant  on  last  Saturday. 

At  this  writing  I  am  at  a  loss  to  know  where 
Mr.  Butchart  is.  My  understanding  was  that  he 
was  going  to  Los  Angeles,  probably  with  you  from 
San  Francisco,  altho  my  first  impression  was  that 
he  was  going  direct  to  Los  Angeles.  I  have  writ- 
ten him  in  your  care  at  Los  Angeles,  and  am  now 
awaiting  results  as  to  whether  it  is  best  for  me  to 
go  to  Los  Angeles,  to  see  him  at  Del  Monte  when 
he  goes  there,  or  to  await  his  arrival  [733]  again 
at  San  Francisco. 

When  in  Los  Angeles  I  outlined  to  you  what  I 
wanted  to  say  to  Mr.  Butchart,  and  I  do  hope  that 
it  will  be  agreeable  and  work  to  a  satisfactory  end. 
I  shall  be  very  glad  indeed  to  advise  you  of  all 
results. 
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Thanking  you  indeed  for  your  many  courtesies, 
I  remain, 

Yours  very  truly, 

W.  H.  GEORGE, 

Secretary." 
WHG-w. 

LXXIV. 
The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  questions  addressed  to  the 
witness  W.  D.  8kinner,  Traffic  Manager  of  the 
Spokane,  Portland  &  Seattle  Railway,  in  regard  to 
putting  in  a  special  rate  on  cement  from  Spokane 
to  Portland  in  1915  in  order  to  get  the  haul  of 
the  cement  for  the  Interstate  Bridge,  and  to  admit- 
ting said  evidence  or  any  thereof. 

LXXV. 
The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  the  introduction  in  evi- 
dence of  a  certain  paper  marked  Plaintiff's  Exhibit 
151,  and  to  admitting  said  paper  in  evidence  and 
to  be  read  to  the  jury.  The  said  paper  is  as  fol- 
lows: 

*'S.  P.  &  S.  will  publish  rate  131/2  cents  on 
cement  c/1  from  Irwin,  Washington,  to  Van- 
couver, Washington,  and  Portland,  Oregon,  if 
Irwin  plant  secures  contract  for  interstate 
bridge  cement.  W.  D.  Skinner,  F.  T.  M.  Port- 
land, Oregon,  3/6/15." 

LXXVI. 
The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  certain  paper  offered  in 
evidence  by  the  United  States  marked  Plaintiff's 
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Exhibit  152,  and  to  admitting  [734]  said  paper 
in  evidence  and  to  be  read  to  the  jury.  This  paper 
is  a  letter  from  the  International  Portland  Cement 
Company  to  W.  D.  Skinner,  in  which  they  state : 

''Have  not  secured  contract,  please  publish 
rate  with  least  possible  delay. ' ' 

Lxxvn. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  certain  papers  identified 
by  the  witness  W.  D.  Skinner,  marked  Plaintiff's 
Exhibit  153,  and  in  admitting  said  papers  in  evi- 
dence and  to  be  read  to  the  jury.  Said  papers 
were  offered  as  one  paper,  and  they  consist  of  tele- 
gram dated  March  11,  1915,  from  the  International 
Portland  Cement  Company  to  said  Skinner,  as  fol- 
lows: 

''Did  not  receive  copy  of  traffic,  must  have 
effected  earliest  date." 
and  the  reply  of  said  Skinner  thereto  as  follows: 

"Hands  tied  temporarily,  will  advise  defin- 
itely few  days." 

Lxxvin. 

The  District  Court  erred  in  sustaining  the  objec- 
tion of  the  United  States  to  a  question  propounded 
to  the  witness  F.  R.  Muhs  as  follows: 

Question:  "Now,   give   the   jury   some   idea 

of  how  profitable  it  has  been,  say  how  much 

money  in  proportion  to  the  capital  your  mills 

have  made'?" 

The   witness   had   testified   that   the   companies 

with  which  he  was  identified,  the  Santa  Cruz  Port- 
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land  Cement  Company  and  the  Standard  Portland 
Cement  Company,  after  1908  had  made  money,  and 
the  evidence  sought  to  be  elicited  was  for  the  pur- 
pose of  showing  that  the  amount  of  money  made 
had  been  small  as  compared  with  the  capital  in- 
vested.    [735] 

LXXIX. 

The  District  Court  erred  in  sustaining  the  objec- 
tion of  the  United  States  to  a  question  propounded 
to  the  witness  F.  R.  Muhs,  in  which  he  was  re- 
quested to  tell  the  jury  whether  in  his  judgment, 
taking  into  consideration  the  cost  of  manufacturing 
and  the  freight  which  was  paid  on  cement,  the  price 
charged  by  his  mills  was  or  was  not  a  reasonable 
price. 

LXXX. 

The  District  Court  erred  in  sustaining  the  objec- 
tion of  the  United  States  to  testimony  tendered  by 
the  defendants  through  the  witness  L.  C.  Newlands 
as  to  the  reasonable  cost  of  putting  up  the  mill  of 
the  Oregon  Portland  Cement  Company  in  1915  and 
1916,  which  evidence  was  offered  for  the  purpose 
of  showing  the  cost  of  the  manufactured  product, 
the  defendants  claiming  that  the  cost  or  value  of  the 
factory  is  a  proper  element  to  take  into  considera- 
tion in  ascertaining  the  cost  of  the  manufactured 
product. 

LXXXI. 

The  District  Court  erred  in  the  ruling  of  the 
Court  excluding  evidence  offered  by  the  defendants 
through  the  witness  Ballard,  that  after  he  had  made 
investigation  into  the  affairs  of  the  Oregon  Port- 
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land  Cement  Company  as  Vice-President  and  Act- 
ing President  of  said  corporation  and  had  inter- 
viewed all  the  parties  who  were  conducting  the  busi- 
ness of  said  corporation  in  order  to  ascertain 
whether  or  not  the  Oregon  Portland  Cement  Com- 
pany or  its  officers  were  violating  the  provisions  of 
the  law  under  which  the  indictment  was  found,  that 
he  found  no  evidence  to  sustain  a  charge  of  viola- 
tion of  this  law,  and  in  refusing  to  admit  evidence 
to  this  effect. 

LXXXII. 
The  District  Court  erred  in  sustaining  the  objec- 
tion of  the  United  States  to  the  following  question 
propounded  to     [736]     the  witness  Ballard  by  the 
attorneys  for  the  defendants: 

Question:     "What  did  you  do,  Mr.  Ballard, 
in  order  to  ascertain  the  price  at  which  the  Ore- 
gon   Portland    Cement    Company's    products 
were  being  sold?" 
and  erred  in  refusing  said  question  to  be  answered 
and  in  refusing  to  allow  the  defendants  to  show  by 
this  witness  the  prices  at  which  the  Oregon  Portland 
Cement  Company's  products  were  sold. 

LXXXIII. 
The  District  Court  erred  in  sustaining  the  objec- 
tion    [737]     of  the  United  States  to  the  following 
question  propounded  by  the  witness  Ballard: 

Question:     ''And  what,  if  anything,  did  he 

say  to  you  with  regard  to  prices  at  which  the 

products  of  the  mill  were  to  be  sold?" 

and  in  refusing  to  permit  the  defendants  to  show 

what  Clark  Moore  told  Mr.  Ballard,  Vice-President 

and  Acting  President  of  the  corporation,  in  regard 
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to  prices  at  which  the  products  of  the  mill  were 
sold.  The  testimony  which  was  offered  was  for  the 
purpose  of  showing  that  Clark  Moore  said  nothing 
in  regard  to  prices  at  which  products  of  the  mill 
were  to  be  sold. 

LXXXIV. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  the  following  question  pro- 
pounded to  the  witness  H.  S.  McCracken: 

Question:  '*At  what  price  did  you  sell 
cement  at  that  time?" 
and  erred  in  allowing  said  question  to  be  answered. 
The  witness  McCracken  was  a  dealer  in  cement  in 
the  city  of  Portland;  he  had  testified  in  regard  to 
prices  which  he  paid  for  cement  to  the  Oregon  Port- 
land Cement  Company  and  other  cement  manufac- 
turers ;  and  the  testimony  admitted  was  to  the  effect 
that  he  sold  cement  at  $2.30  because  he  could  get  no 
more  for  his  cement  than  other  companies  could  get, 
that  the  California  companies  were  selling  cement 
in  Portland  through  their  own  selling  agencies,  and 
were  selling  to  the  public  at  $2.30. 

LXXXV. 

The  District  Court  erred  in  sustaining  the  objec- 
tion of  the  United  States  to  the  admission  in  evi- 
dence of  a  certain  telegram  offered  by  the  defend- 
ants addressed  to  R.  P.  Butchart  and  signed  by 
Charles  Boettcher,  E.  Possett,  and  R.  J.  Morse, 
dated  July  27,  1916.  This  telegram  had  been  iden- 
tified by  the  witness  Wirt  Minor  as  a  telegram 
shown  him  or  read  to  him  [738]  by  Aman  Moore 
at  a  meeting  held  in  his   office     between     Aman 
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Moore,  Clark  M.  Moore,  representing  Mr.  Boettcher, 
and  Harry  Ross,  representing  Mr.  Butchart.  This 
telegram  is  as  follows: 

July  27,  1916. 
^'E.  P.  Butchart, 

Vanderbilt  Hotel,  New  York  City. 
We  have  inspected  your  plant  here  and  have  no 
criticisms  to  make  of  Mr.  Newlands'  management 
but  on  account  of  notoriety  of  lawsuit  and  damage 
to  company  would  recommend  Aman  Moore  be 
placed  in  charge  of  plant  and  quarries  leaving  sales 
as  at  present  and  that  you  wire  Mr.  Newlands  to 
resign  and  permit  the  election  of  some  new  member 
to  Board  of  Directors.  We  have  talked  to  number 
stockholders  here  and  they  are  unanimous  that 
settlement  should  be  made  with  Moore  to  prevent 
notoriety  and  damage  of  his  suit.  Bank  also  re- 
fuses to  extend  loan  unless  assured  suit  will  not  be 
brought.  We  have  looked  over  figures  in  office  and 
find  we  must  have  at  once  fifty  thousand  dollars 
more  to  meet  pay  rolls  and  bills.  Wilcox  will  loan 
part  if  board  is  reorganized.  If  change  meets  with 
your  approval  will  you  kindly  wire  Teal  and  Minor 
attorneys  and  stockholders  to  call  meeting  and  re- 
organize board  and  appoint  Moore  superintendent. 

C.  BOETTCHER, 
R.  J.  MORSE, 
E.  POSSETT." 
and  erred  in  excluding  said  testimony. 

LXXXVI. 
The  District  Court  erred  in  sustaining  the  objec- 
tion of  the  United  States  to  the  admission  in  evi- 
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dence  of  a  telegram  from  the  witness  Clark  M. 
Moore  to  Grant  Fee  and  of  a  letter  from  Grant  Fee 
to  the  witness.  These  papers  were  marked  defend- 
ants' identification  112  and  113  respectively,  and 
were  excluded  by  the  ruling  of  the  Court.  In  sub- 
stance they  relate  to  the  proposed  visit  of  Clark  M. 
Moore  to  San  Francisco  [739]  in  August,  1916, 
and  to  a  meeting  which  he  wished  to  have  with 
Grant  Fee  at  that  time  with  a  view  to  selling  him 
Oregon  Portland  cement  for  the  erection  of  the 
Portland  postoffice.  The  witness  had  testified  in 
regard  to  the  purpose  for  which  he  had  gone  to  Cali- 
fornia, and  among  other  things  he  went  there  to  see 
Mr.  Fee  to  sell  him  if  possible  the  cement  for  the 
Portland  postoffice,  for  which  said  Fee  had  obtained 
a  contract. 

LXXXVII. 
The  District  Court  erred  in  sustaining  the  objec- 
tion of  the  United  States  to  certain  telegrams  of- 
fered in  evidence  by  the  defendants,  marked  defend- 
ants' identifications  114  and  115,  and  to  the  exclu- 
sion of  said  telegrams  from  the  evidence  by  the 
ruling  of  the  Court.  The  witness  Clark  M.  Moore 
had  testified  regarding  a  visit  he  made  in  August, 
1916,  to  San  Francisco,  and  among  other  objects  of 
that  visit  was  to  see  a  Mr.  Hiltz  who  was  a  repre- 
sentative of  the  Portland  Cement  Association  on  the 
Pacific  Coast  with  a  view  to  having  him  come  to 
Portland  and  arrange  for  an  inspector  on  some  road 
work  which  was  being  done  to  see  that  the  work 
should  be  done  according  to  specifications,  and  in 
connection  therewith  the  defendants  offered  in  evi- 
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dence  certain  telegrams,  as  aforesaid,  for  the  pur- 
pose of  showing  this  to  be,  among  other  things,  his 
object  in  going  to  San  Francisco. 
LXXXVIII. 
The  District  Court  erred  in  overruling  the  objec- 
tion of  the  defendant  to  excerpts  from  a  letter  writ- 
ten by  the  witness  Clark  M.  Moore  to  Mr.  Boettcher, 
dated  May  18,  1916.  This  letter  was  written  by  Mr. 
Clark  M.  Moore  to  Mr.  Boettcher  after  a  meeting 
of  the  Portland  Cement  Association  in  Chicago, 
dated  May  18,  1916,  and  said  excerpts  and  letter  are 
marked  Plaintiff's  Exhibit  163.     [740] 

LXXXIX. 
The  District  Court  erred  in  that  part     of     its 
charge  to  the  jury  as  follows: 

"It  (the  indictment)  contains  two  counts: 
the  first  charges  certain  parties,  managers,  or 
representatives  of  cement  manufacturing  con- 
cerns in  the  states  of  Oregon,  Washington,  and 
California  with  entering  into  an  milawful  com- 
bination or  agreement  in  restraint  of  trade. 
.  .  .  The  second  count  charges  the  same  parties 
by  means  of  the  same  arrangement  and  com- 
bination with  monopolizing  the  trade  in  cement 
in  these  several  states." 

XC. 
The  District   Court  erred  in  that  part     of     its 
charge  to  the  jury  as  follows: 

"Section  2  of  the  Act  provides  that  every 
person  who  shall  monopolize  any  part  of  the 
trade  or  commerce  among  the  several  states 
or  with  foreign  nations,  shall  be  guilty  of  a  mis- 
demeanor." 
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XCI. 

The  District  Court  erred  in  that  portion  of  its 
charge  to  the  jury  as  follows: 

"Now  the  second  count  of  the  indictment,  as  I 
have  already  said  to  you,  charges  the  defend- 
ants with  monopolizing  the  trade  or  commerce 
between  the  states,  in  violation  of  section  two 
of  the  Act,  which  provides  that  all  persons 
who  shall  monopolize  or  attempt  to  monopolize 
or  combine  with  any  person  or  persons  to 
monopolize  any  part  of  the  trade  or  commerce 
among  the  several  states,  shall  be  guilty  of  a 
crime.  To  constitute  the  offense  of  monopoly, 
under  the  Act,  it  is  necessary  to  acquire  exclu- 
sive right  to  such  commerce  by  means  which 
will  prevent  others  from  engaging  therein. 
The  popular  meaning  of  monopoly  is  the 
[741]  sole  power  of  dealing  in  some  particu- 
lar commodity,  in  some  particular  market  or 
place,  or  carrying  on  some  particular  business. 
Anything  less  than  this  is  not  a  monopoly.  The 
size  of  a  business  is  not  in  itself  a  violation  of 
this  law.  The  act  denounced  by  the  statute  is 
the  certain  and  necessary  prevention  of  other 
persons  engaging  in  such  business  and  thereby 
stifling  or  preventing  competition.  The  evil 
against  which  the  statute  is  directed  is  not  the 
enlargement  of  the  trade  of  one  person,  but  the 
destruction  of  the  trade  of  others,  in  some  com- 
modity. It  is  the  suppression  of  competition 
by  the  unification  of  interest  or  management,  or 
by  agreement  or  concerted  action.     It  signifies 


vs.  The  United  States  of  America.  829 

the  combining  or  bringing  together  into  the 
hands  of  one  person,  or  group  of  persons,  the 
control,  or  the  power  of  control,  over  a  particu- 
lar business  or  employment,  so  that  competition 
may  be  suppressed  by  preventing  others  from 
engaging  therein." 

XCII. 
The  District  Court  erred  in  that  part  of  its 
charge  to  the  jury  relating  to  the  Portland  Cement 
Company  prior  to  the  organization  of  the  Oregon 
Portland  Cement  Company,  and  particularly  to  that 
portion  as  follows: 

"There  have  been  introduced     in     evidence 
some  letters  passing  between  Mr.  Butchart  and 
Mr.  Aman  Moore  at  a  time  prior  to  the  date  the 
Oregon  corporation  began  marketing  its  prod- 
uct, and  prior  to  the  time  that  Clark  Moore  be- 
came  connected  with  the   concern."     .     .     .     . 
''They  are,  however,  evidence  against  Mr.  But- 
chart, and  may  be  considered  by  you  for  the 
purpose  of  showing  the  conditions  as  they  ex- 
isted at  the  time   Clark  Moore  became   Sales 
Manager  of  the  Oregon  Company."     [742] 
XCIII. 
The  District  Court  erred  in  that  portion  of  its 
charge  to  the  jury  as  follows: 

''Certain  letters  have  also  been  introduced  in 
evidence,  written  by  Aman  Moore  and  addressed 
to  Mr.  Butchart,  which  contain  state- 
ments or  suggestions  concerning  fixing  prices  or 
allotment  of  territory,  by  agreement  with  other 
manufacturers.     The  statements  or  suggestions 
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contained  in  these  letters  are  not  evidence 
against  Mr.  Butchart,  and  do  not  tend  to  prove 
the  connection  of  Butchart  with  any  such  agree- 
ment or  combination,  unless  it  appears  that  he 
acquiesced  in  the  suggestion,  or  acted  thereon,  or 
combined  with  other  manufacturers  in  accord- 
ance with  the  statements  or  suggestions  so  made 
by  Moore. 

Various  letters  have  also  been  introduced  writ- 
ten by  officials,  or  associates  of  officials  of 
cement  manufacturers  in  Washington  and  Cali- 
fornia, to  defendants  Clark  Moore  and  But- 
chart. Any  statements,  suggestions,  or  requests 
contained  in  any  such  letters  are  not  to  be  taken 
or  deemed  as  evidence  of  the  guilt  or  innocence 
of  the  defendants  Moore  or  Butchart,  unless 
Butchart  or  Moore  acquiesced  in  such  statements 
and  acted  thereon  or  combined  with  other 
cement  manufacturers  in  accordance  with  the 
statements  or  suggestions  made  or  contained  in 
the  letters,  but  these  letters  are  a  part  of  the 
evidence,  showing  the  relation  existing  between 
these  people,  and  their  conduct  and  actions,  and 
for  that  purpose  are  competent  and  should  be 
given  such  weight  as  you  gentlemen  may  think 
they  entitled  to." 

and  the  District  Court  erred  particularly  in  that 

portion  of  the  charge  as  follows : 

'*.  .  .  .  but  these  letters  are  a  part  of  the 
evidence,  showing  the  relation  existing  between 
these  people,  and  their  conduct  and  actions,  and 
for  that  purpose  are  competent  and  should  be 
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given  such  weight  as  you  gentlemen  may  think 
[743]     they  are  entitled  to." 
XCIV. 
The  District  Court  erred  in  its  charge  to  the  jury 

as  follows : 

''There  has  also  been  some  testimony  to  the 
effect  that  charges  of  illegal  combination  were 
made  to  the  directors  of  the  Oregon  Company  in 
June,  1916,  and  perhaps  later.  These  charges 
culminated,  as  you  will  recall,  in  certain  suits 
or  actions  brought  by  Aman  Moore  against  cer- 
tain officers  or  directors  of  the  Oregon  Com- 
pany, and  also  resulted  in  the  appointment  of  a 
stockholders  committee,  to  investigate  these 
charges.  The  opinion  of  this  committee,  or  of 
any  director,  as  to  the  truth  of  the  charges,  is 
quite  immaterial  and  should  be  disregarded  by 
you.  The  fact  that  such  charges  were  made, 
however,  may  be  considered  by  you  in  connec- 
tion with  the  manner  of  conducting  the  business 
of  the  company,  and  you  may  compare  what  was 
done  before  and  after  the  charges  were  made 
and  these  suits  filed,  if  there  was  any  change  in 
the  manner  of  doing  business,  in  passing  upon 
the  guilt  or  innocence  of  the  defendants ;  and  it 
is  for  you  to  determine  whether  sales,  if  any, 
made  in  Washington,  after  the  making  of  these 
charges,  were  designed  or  intended  for  the  pur- 
pose of  evading  such  charges." 

and  particularly  the  District  Court  erred  in  that 

portion  of  said  charge  as  follows: 
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'^  .  .  .  The  fact  that  such  charges  were 
made,  however,  may  be  considered  by  you  in  con- 
nection with  the  manner  of  conducting  the  busi- 
ness of  the  company,  and  you  may  compare  what 
was  done  before  and  after  the  charges  were  made 
and  these  suits  filed,  if  there  was  any  change 
in  the  manner  of  doing  business,  in  passing  upon 
the  guilt  or  innocence  of  the  defendants ;  and  it 
is  for  you  to  [744]  determine  whether  sales, 
if  any,  made  in  Washington,  after  the  making 
of  these  charges,  were  designed  or  intended  for 
the  purpose  of  evading  such  charges." 

xcv. 

The  District  Court  erred  in  that  portion  of  its 
charge,  which  is  as  follows : 

"Mr.  Butchart,  however,  while  upon  the 
stand,  testified  that  he  did  not  make  certain 
statements  attributed  to  him  by  Aman  Moore, 
but  said  nothing  about  the  letters  written  by 
him  to  Aman  Moore,  nor  did  he  say  anything 
about  the  meeting  in  San  Francisco,  referred 
to  in  these  letters,  nor  offer  any  explanation  of 
the  letters,  or  any  other  statements  contained 
therein.  Now  this  was  his  privilege,  and  being 
a  defendant  he  could  not  be  required  to  say 
more  if  he  did  not  desire  to  do  so,  nor  could  he 
be  cross-examined  as  to  matters  not  covered  by 
the  direct  testimony,  but  upon  passing  upon  the 
evidence  in  this  case  for  the  purpose  of  finding 
the  facts,  you  have  a  right  to  take  this  omis- 
sion of  the  defendant  into  consideration.  A  de- 
fendant is  not  required  under  the  law  to  take 
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the  witness-stand.  He  cannot  be  compelled  to 
testify  at  all,  and  if  he  fails  to  do  so  no  infer- 
ence unfavorable  to  him  may  be  drawn  from 
that  fact,  nor  is  the  prosecution  permitted,  in 
that  case,  to  comment  unfavorably  upon  the  de- 
fendant's silence.  But  where  a  defendant  elects 
to  come  upon  the  witness-stand  and  testify  he 
then  subjects  himself  to  the  same  rulings  that 
apply  to  any  other  witness,  and  if  he  has  failed  to 
deny  or  explain  acts  of  an  incriminating  nature 
that  the  evidence  of  the  prosecution  tends  to  es- 
tablish against  him,  such  failure  may  not  only 
be  commented  upon,  but  may  be  considered  by 
[745]  the  jury  with  all  the  circumstances,  in 
reaching  their  conclusion  as  to  his  guilt  or  inno- 
cence, since  it  is  a  legitimate  inference  that 
could  he  have  truthfully  denied  or  explained 
the  incriminating  evidence,  if  there  is  any 
against  him,  he  would  have  done  so." 
and  the  District  Court  erred  particularly  in  that 
portion  of  the  charges  as  follows : 

^'.  .  .  .  Nor  did  he  say  anything  about 
the  meeting  in  San  Francisco  referred  to  in 
these  letters." 

XCVI. 
The  District  Court  erred  in  that  portion  of  its 
charge  wherein  the  Trial  Court  instructed  the  jury  in 
regard  to  certain  letters  written  by  Aman  Moore  to 
R.  P.  Butchart,  and  which  contain  statements  or 
suggestions  concerning  fixing  prices  by  allotting  ter- 
ritory by  agreement  with  other  manufacturers,  and 
particularly  to  that  portion  of  the  charge  wherein 
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the  Court  submitted  to  the  jury  said  letters  as  evi- 
dence against  the  defendant  E.  P.  Butchart,  if 

*'it  appears  that  he  acquiesced  in  the  sugges- 
tions, or  acted  thereon,  or  combined  with  other 
manufacturers  in  accordance  with  the  state- 
ments or  suggestions." 

XCVII. 
The  District  Court  erred  in  refusing  to  charge  the 
jury  as  duly  requested  by  this  defendant  in  writing 
as  follows: 

''Portland  cement  is  a  mineral  product.  Cer- 
tain earths  or  minerals,  principally  lime  and 
clay,  are  mixed  in  specific  proportions,  fused  by 
intense  heat  into  a  new  uniform  composition 
known  as  klinker  and  this  klinker  ground  to  an 
impalpable  powder  with  certain  ingredients 
added,  is  the  Portland  cement  of  commerce.  It 
is  sold  by  [746]  barrels,  for  in  the  earlier 
stages  of  the  industry  the  containers  were  al- 
ways wooden  barrels.  The  net  content  of  such 
barrel  was  376  pounds  of  cement.  In  the  latter 
development  of  the  industry  the  practice  ob- 
tained and  now  rules  upon  the  Pacific  Coast  of 
packing  the  cement  in  sacks,  each  sack  weigh- 
ing 94  pounds.  Thus  four  of  these  sacks  equal 
one  barrel  by  the  sales  are  still  in  terms  of  bar- 
rels, and  mill  capacity  is  spoken  of  in  terms  of 
barrels.  When  of  a  given  mill  it  is  said  that 
it  has  a  capacity  of  1,000  barrels,  it  means  that 
working  to  capacity  that  mill  can  output  1,000 
barrels  a  day.  In  the  sales  of  cement  on  the 
Pacific  Coast  provision  is  usually  made  to  com- 
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pensate  the  ultimate  purchaser  for  a  return  of 
sacks  in  good  condition.  In  this  regard  the 
usual  allowance  is  from  71/^  to  10  cents  per 
sack. 

To  the  successful  manufacturer  of  cement  a 
factory  requires  its  limestone  quarry  and  its 
clay  deposit;  the  other  ingredients,  such  as 
gypsum,  etc.,  usually  being  purchased  abroad. 
The  rough  materials  brought  to  the  mill  are 
subjected  to  a  drying  heat,  to  grinding  to  a  given 
degree  of  fineness,  to  admixture  in  due  propor- 
tions, and  then  to  an  intense  heat  in  kilns.  The 
product  of  this  is  known  as  klinker.  The  klink- 
er  marks  the  termination  of  the  first  stage  in  the 
production  of  cement.  It  may  be  heaped  in  piles 
and  exposed  to  the  air  and  improves  rather 
than  deteriorates  by  this  from  the  beneficial 
chemical  changes  which  result  from  the  action 
of  the  oxygen  in  eliminating  the  free  lime  which 
the  klinker  may  contain.  In  the  second  process 
of  manufacture  the  klinker  is  ground  to  an  ex- 
treme fineness,  thoroughly  mixed  with  the  minor 
ingredients  and  transported  to  the  warehouse 
or  packing  house  as  the  completed  product 
ready  for  the  market.  The  principal  ingredi- 
ents [747]  being  furnished  by  the  earth  in  a 
state  of  nature  the  cost  of  these  in  their  prim- 
itive state  is  not  as  a  rule  great.  That  cost  is 
principally  composed  of  the  investment  in  mill 
machinery  and  of  labor.  The  mill  machinery  is 
complicated  and  expensive.  Dryers,  grinders, 
kilns,  conveyors,  etc.     Much  heat  being  neces- 
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sary,  the  fuel  item  is  an  extremely  heavy  one. 
Owing  to  the  nature  of  the  process  by  which 
cement  is  made  the  necessary  application  of  in- 
tense heat,  the  kilns  and  other  machinery  are 
subject  to  rapid  deterioration  in  use.     The  life 
of  a  cement  mill  in  operation  is  ten  years,  or,  in 
other  words,  the  necessary  renewals  and  replace- 
ments  have   in  ten   years   substituted   a   com- 
pletely new  set  of  machinery  for  the  original." 
XCVIII. 
The  District  Court  erred  in  refusing  to  charge 
the  jury  as  duly  requested  by  this  defendant  in  writ- 
ing, as  follows : 

''Portland  cement  is  an  article  of  commerce 
and  under  the  law  must  be  tested  before  it  is 
placed  upon  the  market  and  any  brand  of  Port- 
land cement  which  stands  these  tests  and  fulfils 
the  requirements  of  the  law  can  be  used  in  all 
work  in  which  Portland  cement  is  used." 
XCIX. 
The  District  Court  erred  in  refusing  to  charge  the 
jury  as  duly  requested  by  this  defendant  in  writing, 
as  follows : 

"Every  manufacturer  has  the  right  to  ascer- 
tain in  any  legitimate  way  the  price  at  which 
goods  manufactured  by  others  and  competing 
with  the  product  of  his  mills  are  sold.  Compet- 
ing manufacturers  issuing  price  lists  from  time 
to  time  may  legally  exchange  their  respective 
price  lists.  Competing  manufacturers  may 
lawfully  advise  one  another  of  the  territory  in 
which  their   manufactured  products   are   mar- 
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keted  and  may  lawfully  advise  one  another  of 
the  prices  at  which  their  respective  products 
are  [748]  put  upon  the  market.  Giving  and 
receiving  such  information  is  not  forbidden  by 
law." 

C. 
The  District  Court  erred  in  refusing  to  charge  the 

jury  as  duly  requested  by  this  defendant  in  writing, 

as  follows : 

'^It  is  therefore  a  natural  conclusion  that  the 
mere  fact  that  a  manufacturer  of  Portland 
cement  in  the  State  of  California,  Oregon,  and 
Washington  may  have  issued  from  time  to  time 
price  lists  or  circulars  stating  the  price  at  which 
and  terms  on  which  the  product  of  his  factory 
would  be  sold  and  that  a  similar  price  list  or 
circular  letter  may  have  been  issued  by  some  or 
by  all  other  manufacturers  of  Portland  cement 
in  said  states  and  that  in  all  of  said  price  lists 
or  circular  letters  issued  at  or  about  the  same 
time  the  price  of  Portland  cement  is  the  same 
and  the  terms  of  sale  the  same,  will  not  in  itself 
constitute  a  violation  of  the  statute  or  be  in 
contravention  of  the  law  nor  can  you  find  the 
defendants  guilty  upon  evidence  of  this  char- 
acter alone  even  though  you  should  find  that 
every  manufacturer  sold  his  product  at  the 
same  price  and  upon  the  same  terms.  To 
constitute  a  violation  of  the  law  there 
must  also  be  evidence  which  satisfies  your 
minds  beyond  a  reasonable  doubt  that  such 
prices  or  terms  were  fixed  by  agreement  or  com- 
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bination  between  the  several  manufacturers  and 
that  defendants  Butchart  and  Moore  were 
parties  to  such  agreement  or  combination." 

CI. 
The  District  Court  erred  in  refusing  to  charge  the 

jury  as  duly  requested  by  this  defendant  in  writing, 

as  follows : 

''Every  manufacurer  of  Portland  cement  has 
the  legal  right  to  determine  from  time  to  time 
the  territory  in  which  [749]  the  parties  to 
whom,  the  prices  at  which,  and  the  manner  in 
which  the  product  of  his  factory  shall  be  sold. 
He  may  also  issue  price  lists  or  circulars  and 
employ  any  other  method  which  he  may  desire 
to  advertise  or  sell  the  product  of  his  mill. 
Such  conduct  is  not  a  violation  of  the  statute 
under  which  the  defendants  are  indicted  or  in 
contravention  of  any  law. ' ' 
CII. 
The  District  Court  erred  in  refusing  to  charge  the 

jury  as  duly  requested  by  this  defendant  in  writing, 

as  follows : 

''Every  commodity  such  as  Portland  cement 
is  under  normal  business  conditions  put  upon 
the  market  for  sale  and  sold  and  the  average 
price  at  which  such  commodity  is  sold  is  com- 
monly designated  as  the  market  or  market 
price.  Under  normal  conditions  Portland 
cement  is  sold  in  this  manner  and  the  price  at 
which  it  is  so  sold  from  time  to  time  would  con- 
stitute the  market  price  at  the  time.    Such  mar- 
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ket  price  naturally  changes  from  time  to  time 
due  to  cost  of  manufacture,  cost  of  transporta- 
tion, supply  and  demand,  and  to  other  causes 
too  numerous  to  enumerate.  Each  sale  affects 
and  therefore  each  manufacturer  in  offering 
and  selling  his  factory's  output  necessarily  con- 
tributes to  making  the  market  price  and  of 
course  such  action  on  his  part  is  not  in  violation 
of  law.  It  is  only  the  making  or  fixing  of  the 
market  price  by  agreement,  combination  or  com- 
spiracy  with  other  manufacturers  which  is  pro- 
hibited, so  that  if  you  are  not  satisfied  by  the 
evidence  beyond  a  reasonable  doubt  that  either 
of  the  defendants,  Butchart  and  Moore,  as  of- 
ficers or  agents  of  Oregon  Portland  Cement 
Company  did  agree  or  combine  or  conspire  with 
other  manufacturers  of  Portland  cement  in  the 
states  above  mentioned  to  make  or  fix  the  mar- 
ket price  for  Portland  cement,  or  agree  or  com- 
bine or  conspire  with  other  manufacturers  to 
limit  the  territory  in  which  Oregon  Portland 
Cement  Company  should  sell  its  [750]  prod- 
ucts or  agree  or  combine  or  conspire  with  other 
manufacturers  to  limit  the  territory  or  fix  the 
price  at  which  the  products  of  the  mill  of  some 
other  manufacturers  should  be  sold,  you  must 
return  a  verdict  of  not  guilty." 

cm. 

The  District  Court  erred  in  refusing  to  charge  the 
jury  as  duly  requested  by  this  defendant  in  writing, 
as  follows: 
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*'I  have  permitted  the  Government  to  intro- 
duce evidence  tending  to  show  that  in  1915  the 
Spokane,  Portland  &  Seattle  Railway  Company 
promised  to  reduce  its  freight  charges  upon 
Portland  cement  from  Irwin,  Washington,  to 
Portland,  Oregon,  and  Vancouver,  Washington, 
and  that  the  Western  Washington  Cement 
Manufacturers  and  some  of  the  Northern  Cali- 
fornia Cement  Manufacturers  combined  to  de- 
feat such  proposed  change  in  the  freight  rate 
and  that  they  succeeded  in  defeating  the  same 
by  promising  to  supply  cement  from  their  mills 
for  the  Interstate  Bridge  at  the  price  at  which 
cement  for  this  purpose  was  offered  by  the  Ir- 
win plant  if  the  rate  had  been  installed.  Such 
action  on  the  part  of  the  Western  Washington 
and  California  manufacturers,  if  proven  to 
your  satisfaction,  would  not  constitute  a  viola- 
tion of  the  statute  on  which  this  indictment  is 
based." 

CIV. 
The  District  Court  erred  in  refusing  to  charge  the 

jury  as  duly  requested  by  this  defendant  in  writing, 

as  follows : 

''There  is  a  distinction  between  restraint  of 
competition  and  restraint  of  trade.  The  latter 
expression  had,  when  the  anti-trust  act  was 
passed,  a  definite  legal  signification.  Not  every 
combination  in  restraint  of  competition  [751] 
is  in  restraint  of  trade.  -But  it  does  not  neces- 
sarily follow  that  restraint  of  competition  is  a 
restraint  of  interstate    trade    and    commerce. 
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The  determination  of  whether  it  be  so  must  de- 
pend upon  the  facts  and  circumstances  of  each 
individual  case.     It  is  undoubtedly  the  policy 
of  the  statute  that  competitive  conditions  in  in- 
terstate trade  should  be  maintained  wherever 
their  abolition  would  tend  to  suppress  or  dimin- 
ish interstate  trade.      But  this  being  true  does 
not  read  into  the  statute  a  denunciation  of  all 
agreements  that  may  restrain  competition  with- 
out regard  to  their  purpose  or  direct  effect  to 
restrain  'trade  or  commerce  among  the  several 
states.'     To  what  extent  the  anti-trust  act  con- 
demns   combinations    that    restrain    full    and 
free  competition  in  interstate  trade  is  a  ques- 
tion that  has  been  much  debated,  and  it  has  been 
settled  that  it  does  not  condemn  combinations 
which  only  indirectly,  remotely,  or  incidentally 
restrain  interstate  trade. 
The  language  of  the  anti-trust  act  is  not  to  re- 
■ceive  that  literal  construction  which  will  impair 
rather   than   enhance   freedom   of  interstate   com- 
merce.    Eestraint  of  interstate  trade  and  restraint 
of  competition  in  interstate   trade   are  not  inter- 
changeable expressions.     There  may  be,  under  the 
anti-trust  act,  restraint  of  competition  that  does 
not  amount  to  restraint  of  interstate  trade." 

CV. 
The  District  Court  erred  in  refusing  to  charge 
the  jury  as  duly  requested  by  this  defendant  in 
writing,  as  follows: 

''Even  if  you  are  satisfied  from  the  evidence 
that  there  was  an  agreement  or  conspiracy  or 
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combination  or  a  concert  [752]  of  action 
among  the  manufacturers  of  Portland  cement 
in  the  states  above  mentioned  to  define  the 
territory  in  which  or  the  prices  at  which  the 
product  of  the  several  factories  or  mills  should 
be  sold,  yet  such  agreement,  conspiracy,  or 
combination  is  not  necessarily  within  the  pro- 
hibition of  the  statute,  for  to  constitute  a  viola- 
tion of  the  statute  you  must  also  be  satisfied 
from  the  evidence  beyond  a  reasonable  doubt 
that  said  manufacturers  thereby  intended  to 
restrain  interstate  commerce  in  cement  in  the 
market  for  Portland  cement  to  an  unreason- 
able degree  or  that  interstate  commerce  in 
cement  was  thereby  restrained  to  an  unreason- 
able extent/' 

CVI. 
The  District  Court  erred  in  refusing  to  charge 

the  jury  as  duly  requested  by  this  defendant  in 

writing,  as  follows: 

''It  is  entirely  lawful  for  anyone  to  do  what 
he  can  to  prevent  a  transportation  company 
from  putting  in  a  freight  rate  which  he  may 
deem  unjust  and  discriminatory,  and  which 
he   may   think   will   injuriously   and   unjustly 

■  affect  his  business.  Any  number  of  persons 
who  may  be  similarly  situated  may  join  in 
opposing  the  installation  of  such  freight  rate. 
It  is  in  evidence  that  the  Western  Washington 
Cement  Manufacturers  and  some  of  the  North- 
ern California  Cement  Manufacturers  com- 
bined in  1915  to  defeat  a  proposed  change  or 
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reduction  in  the  freight  rate  on  cement  from 
Irwin,  Washington,  to  Portland,  Oregon  and 
Vancouver,  Washington,  but  this  action  on 
their  part  was  legitimate  and  lawful,  and  does 
not  constitute  any  violation  of  the  Sherman 
Act." 

CVII. 
The  District  Court  erred  in  refusing  to  charge 

the  jury  as  duly  requested  by  this  defendant  in 

writing,  as  follows:     [753] 

'^  Manufacturers  of  Portland  cement  may 
lawfully  ascertain  the  markets  or  territories  in 
which  and  the  price  or  prices  at  which  other 
manufacturers  of  Portland  cement  sell  or 
market  their  products,  and  having  this  infor- 
mation or  knowledge  may  use  the  same  in  mark- 
eting their  own  product  so  long  as  they  do 
not  agree  or  combine  or  conspire  with  such 
other  manufacturers,  but  act  independently  of 
them.  It  is  only  actions  taken  by  agreement 
or  combination  or  conspiracy  with  other  manu- 
facturers which  the  law  prohibits." 
CVIII. 
The  District  Court  erred  in  refusing  to  charge 

the  jury  as  duly  requested  by  this   defendant   in 

writing,  as  follows: 

''The  indictment  charges  that  an  agreement, 
combination,  or  conspiracy  was  entered  into 
between  certain  parties  representing  certain 
manufacturers  of  Portland  cement  in  the  states 
of  California,  Oregon,  and  Washington,  to  con- 
trol or  limit  the  territory  in  which  the  output 
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of  the  several  factories  should  be  marketed 
and  to  fix  the  prices  at  which  it  should  be 
sold  and  that  defendants  Butchart  and  Moore 
as  the  officers  and  agents  of  Oregon  Portland 
Cement  Company  were  parties  to  or  became 
parties  to  such  agreement,  combination,  or 
conspiracy,  and  that  such  agreement,  con- 
spiracy, or  combination  was  entered  into  for 
the  purpose  of  restraining  interstate  commerce 
in  Portland  cement  in  said  states  and  that  such 
interstate  commerce  was  thereby  actually  re- 
strained. Before  you  can  find  either  of  the 
defendants  Butchart  or  Moore  guilty,  you  must 
therefore  find  or  be  satisfied  by  the  evidence 
beyond  a  reasonable  doubt,  first,  that  such 
agreement,  conspiracy,  or  combination  was 
entered  into  by  the  defendants  named  in  the 
indictments  or  by  some  of  them;  second,  [754] 
that  such  agreement,  combination,  or  conspir- 
acy was  entered  into  for  the  purpose  of  re- 
straining interstate  commerce  in  Portland  ce- 
ment in  said  states;  third,  that  it  did  restrain 
or  restrict  such  commerce;  fourth,  that  the  de- 
fendant or  defendants  Butchart  and  Moore 
were  parties  to  or  became  parties  to  said  agree- 
ment, conspiracy,  or  combination;  fifth,  that 
the  defendant  or  defendants  Butchart  and 
Moore  were  parties  to  or  became  parties  to 
said  agreement,  conspiracy,  or  combination  as 
officers  or  agents  of  Oregon  Portland  Cement 
Company;  and,  sixth,  that  interstate  commerce 
in  said  states  in  Portland  cement  would  neces- 
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sarily  be  restrained  or  was  actually  restrained 
by  such  alleged  agreement,  conspiracy,  or  com- 
bination to  an  unreasonable  extent  or  degree. 
If  you  find  that  one  of  the  defendants  But- 
chart  or  Moore  was  not  a  party  to  such  agree- 
ment, combination,  or  conspiracy,  you  must 
find  him  not  guilty,  and  if  you  find  that  neither 
of  the  defendants  Butchart  or  Clark  M.  Moore 
was  a  party  thereto,  you  must  return  a  verdict 
of  not  guilty  in  favor  of  each  of  said  defend- 
ants." 

CIX. 
The  District  Court  erred  in  refusing  to  charge 

the  jury  as  duly  requested   by  this   defendant  in 

writing,  as  follows: 

*' There  is  no  evidence  in  this  case  which 
tends  to  show  that  either  R.  P.  Butchart  or 
Clark  M.  Moore  monopolized  or  attempted  to 
monopolize  the  trade  or  commerce  in  Portland 
cement  among  the  states  or  combined  with  any 
person  or  persons  to  monopolize  any  part  of 
the  trade  or  commerce  in  Portland  cement 
among  the  several  states.  You  will  therefore 
return  a  verdict  in  their  favor  in  the  second 
count  of  of  the  indictment." 

ex. 

The  District  Court  erred  in  refusing  to  charge 
the  jury  was  duly  requested  by  this  defendant  in 
writing,  as  follows:     [755] 

**The  evidence  before  you  is  not  sufficient  to 
>;        establish  the  guilt  of  the  defendant  R.  P.  But- 
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chart,  and  you  are  hereby  directed  to  return 
a  verdict  in  his  favor  of  Not  Guilty." 
CXI. 
The  District  Court  erred  in  refusing  to  charge 
the  jury  as  duly  requested  by  this  defendant  in 
w^riting,  as  follows: 

''The  evidence  before  you  is  not  sufficient  to 
establish  the  guilt  of  the  defendant  Clark  M. 
Moore,  and  you  are  hereby  directed  to  return 
a  verdict  in  his  favor  of  Not  Guilty." 
CXII. 
The  District  Court  erred  in  refusing  to  charge 
the  jury  as  duly  requested  by  this  defendant  in 
writing,  as  follows: 

"Certain  letters  have  been  introduced,  writ- 
ten by  Aman  Moore  and  addressed  to  R.  P. 
Butchart,  which  contain  statements  or  sugges- 
tions concerning  the  fixing  of  price,  the  allot- 
ment of  territory,  or  agreements  with  other 
manufacturers.  I  instruct  you  that  statements 
or  suggestions  made  by  Aman  Moore  recited 
or  contained  in  such  letters  are  not  evidence 
against  said  Butchart  and  do  not  tend  to  prove 
the  connection  of  said  Butchart  with  any  such 
agreements  or  combinations,  unless  it  be  fur- 
ther shown  independent  of  such  statements  or 
suggestions  so  made  by  said  Aman  Moore  and 
contained  in  said  letters,  that  said  Butchart 
acquiesced  in  said  statements  and  acted 
thereon  or  combined  with  other  cement  man- 
ufacturers in  accordance  with  the  statements 
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or  suggestions  so  made  by  said  Aman  Moore 
and  contained  in  said  letters." 
CXIII. 
The  District  Court  erred  in  refusing  to  charge 

the  jury  as  duly  requested  by  this  defendant  in 

writing,  as  follows:     [756] 

''Letters  have  been  admitted  in  evidence 
written  by  Aman  Moore  to  R.  P.  Butchart  and 
by  R.  P.  Butchart  to  Aman  Moore  dated  prior 
to  April  14,  1916,  the  date  upon  which  Clark 
Moore  was  selected  or  appointed  Sales  Man- 
ager for  the  Oregon  Portland  Cement  Com- 
pany. Any  statements  contained  in  such  let- 
ters or  correspondence  are  not  evidence  for  or 
against  Clark  Moore,  unless  you  should  find 
that  such  letters  show  a  combination,  con- 
spiracy, or  agreement  as  charged  in  the  in- 
dictment, and  that  after  Clark  Moore  became 
Sales  Manager  of  the  Oregon  Portland  Cement 
Company  on  April  14,  1916,  he  acted  in  fur- 
therance of  such  combination  or  conspiracy 
and  aided,  abetted,  or  assisted  in  carrying  out 
and  performing  the  agreements  so  made." 
CXIY. 
The  District  Court  erred  in  refusing  to  charge 

the  jury  as   duly  requested  by  this  defendant  in 

writing,  as  follows: 

''Various  letters  have  been  introduced  writ- 
ten by  officials  or  associates  of  officials  from 
cement  manufacturers  in  Washington  and  Cali- 
fornia to  defendants  Clark  Moore  and  R.  P. 

V       Butchart.     I  instruct  that  any  statements,  sug- 
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gestions,  or  requests  contained  in  such  letters 
are  not  to  be  taken  or  deemed  as  evidence  of 
the  guilt  or  innocence  of  defendants  R.  P.  But- 
chart and  Clark  Moore  unless  it  be  further 
shown  by  evidence  independent  of  the  state- 
ments contained  in  such  letters  that  defendants 
Butchart  or  Clark  Moore  acquiesced  in  such 
statements  and  acted  thereon  or  combined  with 
other  cement  manufacturers  in  accordance  with 
the  statements  or  suggestions  so  made  or  con- 
tained in  said  letters." 

cxv. 

The  District  Court  erred  in  overruling  and  deny- 
ing [757]  the  motion  and  application  of  this 
defendant  to  set  aside  the  verdict  of  the  jury  re- 
turned in  this  cause  and  grant  a  new  trial  to  this 
defendant  and  in  refusing  to  set  aside  said  verdict 
and  grant  a  new  trial  to  this  defendant. 

E.  P.  BUTCHART, 
By  WIRT  MINOR, 
One  of  His  Attorneys. 
TEAL,  MINOR  &  WINFREE, 
WIRT  MINOR, 
A.  B.  WINFREE, 

Attorneys  for  Defendant  R.  P.  Butchart. 
Service  of  the  within  assignment  of  errors  and 
receipt  of  a  copy  is  hereby  admitted  this  18th  day 
of  August,  1921. 

HALL  S.  LUSK, 
Assistant  United  States  Attorney, 
Of  Attorneys  for  Defendants  in  Error. 
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Filed  August  18,   1921.      G.   H.   Marsh,    Clerk. 
[758] 


AND  AFTERWARDS,  to  wit,  on  the  18th  day  of 
August,  1921,  there  was  duly  filed  in  said  court, 
an  assignment  of  errors  of  Clark  M.  Moore,  in 
words  and  figures  as  follows,  to  wit:     [759] 

In  the  District  of  the  United  States  for  the  Dis- 
trict of  Oregon. 

UNITED  STATES  OF  AMERICA, 


Plaintiff, 


vs. 


S.  H.  COWELL,  W.  H.  OEOROE,  F.  G.  DRUM, 
R.  B.  HENDERSON,  FRANK  W.  ERLIN, 
WILLIAM  O.  HENSHAW,  TYLER  HEN- 
SHAW,  GEORGE  T.  CAMERON,  FRED 
H.  MUHS,  JOHN  C.  EDEN,  A.  A.  SUTH- 
ERLAND, A.  F.  COATS,  ALEXANDER 
BAILLIE,  W.  P.  CAMERON,  R.  P.  BUT- 
CHART,  and  CLARK  M.  MOORE. 

Defendants. 

Assignment  of  Errors  of  Clark  M.  Moore, 
Defendant. 

Comes  now  Clark  M.  Moore,  defendant  in  the 
above-entitled  cause,  and  plaintiff  in  error  upon 
the  writ  of  error  prosecuted  by  him  in  the  above- 
entitled  cause,  and  makes  and  files  the  following 
assignment  of  errors  upon  which  he  relies  in  the 
prosecution  of  said  writ  of  error: 
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I. 

The  District  Court  erred  in  overruling  the  de- 
murrer of  this  defendant  to  the  indictment  found 
by  the  grand  jury  in  the  above-entitled  cause. 

II. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  the  introduction  of  any 
evidence  in  this  cause  upon  the  ground  that  the 
indictment  does  not  state  facts  sufficient  to  charge 
a  crime  of  any  kind  or  any  violation  of  the  law, 
which  objection  was  made  in  open  court  before  any 
evidence  was  admitted  in  said  cause. 

III. 

The  District  Court  erred  in  admitting  in  evidence 
a  letter  written  by  the  agent  of  the  Riverside  Port- 
land Cement  Company  to  Tyler  Henshaw  from 
Portland,  dated  April  1,  1914,  and  in  overruling 
the  objection  of  this  defendant  to  the  admission 
of  said  letter  and  in  permitiing  said  letter  to  be 
[760]  read  to  the  jury.  The  said  letter  was 
marked  Plaintiff's  Exhibit  1,  and  in  substance  con- 
firms a  telegram  advising  new  market  price  in 
Portland  $1.70  net,  states  said  price  quoted  openly 
and  apparently  on  instructions  to  California  repre- 
sentatives from  San  Francisco,  and  further  says 
that  the  Ol3niipic  and  Washington  representatives 
claim  they  had  no  instructions  to  make  this  price 
and  would  need  such  instructions  if  officially  in- 
formed to  do  so ;  it  also  refers  to  quotations  on  the 
Meier  &  Frank  job, 

IV. 

The  District  Court  erred  in  overruling  the  objec- 
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tion  of  this  defendant  to  a  letter  written  by  Jones, 
agent  for  the  Riverside  Portland  Cement  Com- 
pany in  Portland,  to  Tyler  Henshaw,  dated  April 
7,  1914,  and  in  admitting  said  letter  in  evidence 
ana  allowing  same  to  be  read  to  the  jury.  The 
substance  of  this  letter  refers  to  seeing  Hacker, 
who  stated  that  S^^attle  prices  was  $1.60  f,  o.  b. 
docks,  apparently  the  result  of  a  fight  between 
Washington  mills;  that  there  was  no  reduction 
in  Portland  probably  for  lack  of  business,  and  that 
Washington  mills  asserted  that  their  Seattle  price 
would  apply  to  Portland,  and  that  the  writer 
expects  a  drop  in  the  Portland  Market;  also,  in 
overruling  the  objection  of  this  defendant  to  a 
letter  from  said  Henshaw  to  said  Jones,  dated 
April  11,  1914,  and  admitting  said  letter  in  evi- 
dence and  to  be  read  to  the  jury.  Both  of  these 
said  letters  are  marked  Exhibit  2.  The  substance 
of  said  letter  of  April  11,  1914,  is  to  acknowledge 
the  information  contained  in  the  letter  of  April  7, 
1914,  as  to  a  fight  against  Warren  Construction 
Company.     [761] 

V. 
The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  written  by  William 
G.  Henshaw  to  C.  W.  Jones,  dated  November  16, 
1914,  and  in  admitting  said  letter  in  evidence 
and  to  be  read  to  the  jury,  the  substance  of  which 
letter  is  that  Riverside  Portland  Cement  Company 
has  decided  to  drop  out  of  the  Portland  market,  and 
directing  the  agent  to  make  no  further  quotations, 
and  to  advise  the  amount  of  cement  on  hand  and 
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the  commitments  outstanding.     The  said  letter  is 
marked  Plaintiff's  Exhibit  No.  30. 

VI. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  written  by  C.  W. 
Jones  to  Taylor  Henshaw,  dated  December  5,  1914, 
and  in  admitting  said  letter  in  evidence  and  to  be 
read  to  the  jury,  and  in  overruling  the  objection 
of  this  defendant  to  a  telegram  of  the  same  date, 
and  in  admitting  said  telegram  in  evidence  and  to 
be  read  to  the  jury.  The  full  substance  of  said 
letter  is  that  Eden,  Coats,  and  Cameron  of  Balfour 
Guthrie  &  Company  left  on  the  Shasta  on  that 
date  from  San  Francisco,  and  that  Jones  would  be 
in  San  Francisco  on  Thursday  morning  with  data. 
This  letter  and  telegram  are  marked  Plaintiff's 
Exhibit  31. 

VII. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  written  by  River- 
side Portland  Cement  Company  to  A.  C.  Steckle, 
of  Battleground,  Washington,  dated  March  18, 1915, 
and  in  admitting  said  letter  in  evidence  and  to  be 
read  to  the  jury.  The  full  substance  of  this  letter 
is  acknowledging  an  order  for  cement  and  stat- 
ing that  the  Riverside  Company  had  withdrawn 
from  the  market  and  that  rather  than  [762] 
delay  shipment  the  order  had  been  referred  to 
Henry  Cowell  Cement  &  Lime  Company.  This 
letter  is  marked  Plaintiff's  Exhibit  32. 

VIII. 

The  District  Court  erred  in  overruling  the  objec- 
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tion  of  this  defendant  to  a  letter  from  C.  W.  Jones 
to  Tyler  Henshaw,  dated  March  9,  1915,  and  in  ad- 
mitting said  letter  in  evidence  and  to  be  read  to  the 
jury.  The  full  substance  of  this  letter  is  in  regard 
to  freight  reduction  on  Interstate  Bridge  contract. 
This  letter  is  marked  Plaintiff's  Exhibit  33. 

IX. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  telegram  from  William 
Pierce  Johnson  to  Tyler  Henshaw,  dated  June  5^ 
1915,  and  in  admitting  said  telegram  in  evidence 
and  to  be  read  to  the  jury,  and  in  overruling  the  ob- 
jection of  this  defendant  to  a  letter  from  said  Hen- 
shaw to  said  Johnson  in  answer  to  said  telegram. 
Said  telegram  and  letter  are  marked  Plaintiff's  Ex- 
hibit No.  34.  The  full  substance  of  this  telegram 
is  that  the  sender  has  a  price  of  $1.95  less  1%  f.  o.  b. 
Portland  for  1300  barrels  of  cement,  sacks  extra, 
and  asks  Tyler  Henshaw  to  assist  him,  and  further 
states  that  he  expects  to  require  about  3,000  sacks 
for  San  Francisco  delivery  in  the  near  future.  The 
full  substance  of  the  day  letter  in  answer  thereto  is 
that  Henshaw  is  sending  the  Portland  order  to  C. 
W.  Jones  personally,  that  the  order  could  not  go 
through  the  San  Francisco  purchasing  order  and 
that  Riverside  Portland  cement  could  not  be  fur- 
nished but  some  other  California  brand,  and  that 
Jones  could  probably  help  out  to  the  extent  of  about 
20^'  per  barrel.     [763] 

X. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  from  the  Bend 
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Company  to  Riverside  Portland  Cement  Company, 
dated  August  20,  1915,  asking  for  quotations,  and 
the  answer  from  the  Riverside  Portland  Cement 
Company  to  the  Bend  Company,  dated  August  25, 
1915,  stating  that  the  Riverside  Company  is  not  in 
a  position  to  quote  as  it  had  withdrav^n  from  the 
cement  market  in  this  territory,  and  refers  to  the 
possibility  of  another  cement  company  entering  this 
market ;  and  the  said  Court  erred  in  permitting  said 
letter  and  the  answer  thereto  to  be  admitted  in  evi- 
dence and  to  be  read  to  the  jury.  Said  letter  and 
answer  thereto  are  marked  Plaintiff's  Exhibit  36. 

XI. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  from  Riverside 
Portland  Cement  Company  to  the  Bend  Company, 
dated  August  23,  1915,  to  the  effect  that  the  River- 
side Company  never  handled  lime  and  plaster  and 
had  referred  the  inquiry  of  the  Bend  Company  to 
J.  McCracken  Company,  the  exclusive  agent  for 
Roche  Harbor  lime,  and  in  admitting  said  letter  in 
evidence  and  to  be  read  to  the  jury.  This  letter  also 
states  that  there  is  a  strong  possibility  of  another 
cement  company  entering  this  field  in  the  very  near 
future.  In  connection  with  this  letter  there  was  a 
letter  also  introduced  in  evidence  and  read  to  the 
jury  from  the  Bend  Company  to  the  Riverside  Port- 
land Cement  Company,  dated  August  20,  1915,  re- 
questing quotations  on  cement,  lime,  plaster,  etc. 
These  letters  are  marked  Plaintiff's  Exhibit  No.  37. 

XII. 

The  District  Court  erred  in  overruling  the  objec- 
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tion  of  this  defendant  to  any  evidence  regarding  the 
Interstate  Bridge  between  Portland  and  Vancouver, 
and  particularly  the  [764]  evidence  of  the  wit- 
ness C.  F.  Swigert,  in  regard  to  buying  cement  from 
International  Portland  Cement  Company  for  $1.65 
per  barrel  delivered  at  Portland  on  condition  that 
the  freight  rate  on  such  cement  from  Spokane  to 
Portland  should  be  13%^  a  hundred,  and  all  evi- 
dence of  every  kind  in  regard  to  cement  furnished 
for  said   Interstate   Bridge  or   in   regard  to  nego-  I 

tiations  between  the  witness  Swigert  and  cement 
companies  other  than  the  Oregon  Portland  Cement 
Company  for  the  purchase  of  said  cement  for  said 
purpose ;  and  in  admitting  any  evidence  in  regard  to 
said  matters  and  in  regard  to  the  proposed  freight 
rate  on  cement  from  Spokane  to  Portland.  Said 
evidence  is  set  forth  in  full  in  the  bill  of  exceptions, 
and  the  substance  of  it  is  that  the  witness  purchased 
the  cement  for  this  purpose  from  the  International 
Portland  Cement  Company  of  Spokane  at  $1.65  per 
barrel  delivered  in  Portland ;  that  he  had  quotations 
from  other  cement  companies  ranging  from  $1.90  to 
$1.75,  that  the  price  in  Spokane  at  that  time  ran 
from  $1.08  to  $1.15,  as  there  was  a  bitter  fight  be- 
tween the  Internationa!  Portland  Cement  Company 
and  the  Lehigh  Portland  Cement  Company ;  that  the 
witness  went  to  the  Spokane,  Portland  &  Seattle 
Railway  Company's  officials,  and  they  agreed  to  put 
in  this  rate  of  131/2^  P^i"  hundred  from  Spokane  to 
Portland  on  cement;  that  he  also  lined  up  about 
60,000  barrels  of  cement,  all  subject  to  this  rate  go- 
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ing  into  effect;  lie  saw  some  of  the  Washington 
Portland  Cement  Company  people,  among  others 
Mr.  Coats,  and  that  Coats  said  that  if  he  would  not 
insist  upon  Skinner,  the  agent  of  the  Spokane 
Portland  &  Seattle  Railway  Company,  putting  in 
this  rate,  he  would  see  that  the  witness  was  pro- 
tected in  price ;  that  the  cement  supplied  to  him  was 
almost  entirely  Superior  cement,  a  Washington 
[765]  product,  or  Santa  Cruz  cement,  a  California 
product,  and  that  he  paid  for  this  cement  $1.65 ;  that 
he  never  got  any  cement  afterwards  as  cheap;  that 
orders  were  placed  with  International  Portland 
Cement  Conipany,  but  the  cement  was  furnished  by 
the  Superior  Company  or  Santa  Cruz  Cement  Com- 
pany upon  these  orders,  mostly  Santa  Cruz  cement, 
and  that  subsequently  the  orders  were  placed  di- 
rectly with  the  Santa  Cruz  Company  in  Portland  or 
with  Mr.  Bennett,  agent  of  the  Superior  Company 
in  Vancouver. 

XIII. 
The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  contract  between  the 
Superior  Portland  Cement  Company  and  the  Pacific 
Bridge  Company,  and  in  admitting  said  contract  in 
evidence  and  to  be  read  to  the  jury.  Said  contract 
is  marked  Plaintiff's  Exhibit  38,  and  in  substance 
is  a  contract  between  the  Superior  Portland  Cement 
Company  and  the  Pacific  Bridge  Company,  where- 
by Superior  Portland  Cement  Company  agreed  to 
furnished  cement  to  the  Pacific  Bridge  Company  for 
building  the  sub-structure  of  the  Interstate  Bridge 
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between  Portland  and  Vancouver  at  a  price  of  $1.65 
a  barrel. 

XIV. 
The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  to  the  Treasury 
Department,  dated  February  2,  1915,  marked 
Plaintiff's  Exhibit  40,  and  in  admitting  said  letter 
in  evidence  and  to  be  read  to  the  jury.  Said  letter 
is  as  follows: 

'  *  Treasury  Department, 
Washington,  D.  C. 
Gentlemen : 

We  the  undersigned  dealers  in  building  [766] 
materials  of  this  city  wish  to  report  to  you  the  pre- 
dicament we  find  ourselves  in  at  the  present  time 
due  to  a  combination  made  to  control  the  sale  of  all 
cement  here  and  also  in  the  adjoining  city  of  Ho- 
quiam.  This  combination  apparently  being  entered 
into  by  the  following  well  known  manufacturers  of 
cement :  The  Superior  Portland  Cement  Company^ 
The  Washington  Portland  Cement  Company, 
and  the  Olympic  Portland  Cement  Company 
of  this  state  with  head  offices  in  Seattle ;  The  Pacific 
Portland  Cement  Company  of  California  with  of- 
fices at  San  Francisco,  and  also  the  F.  G.  Foster 
Company  of  Hoquiam,  Washington,  the  latter  deal- 
ers in  building  materials. 

Now  this  city  has  been  supplied  through  the  un- 
dersigned in  the  past  with  Washington  and  Cali- 
fornia manufactured  cements.  The  T.  B.  Darragh 
Company  selling  the  cement  of  the  Pacific  Portland 
Cement   Company.     The   Aberdeen   Manufacturing 
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Company  selling  the  cement  of  the  Henry  Cowell 
Lime  &  Cement  Company,  and  the  W.  R.  Lebo  Com- 
pany selling  the  cements  of  all  three  of  the  men- 
tioned Washington  Companies. 

The  first  of  the  year  saw  the  following  changes 
here  due  to  this  combination.  Cement  was  raised 
30^  per  barrel  to  the  consumer,  from  $1.90-  to  $2.20 
net.  The  agency  held  by  the  Lebo  Company  of  the 
three  Washington  cements  was  taken  away  from 
them  and  given  to  the  F.  G.  Foster  Company  who 
then  opened  up  a  branch  business  here  with  a  stock 
of  building  materials.  The  Pacific  Portland 
Cement  Company  notified  the  Darragh  Company 
that  they  must  quote  cement  no  cheaper  than  $2.30 
net,  or  10'^*  above  the  Foster  Company  price,  which 
naturally  eliminated  the  Darragh  Company  from  se- 
curing any  cement  business.  The  Henry  Cowell 
Lime  &  Cement  Company  wrote  the  Aberdeen 
Manufacturing  Company  that  they  had  withdrawn 
from  the  Washington  market  and  that  they  would 
ship  [767]  no  more  cement  to  Aberdeen.  Now 
this  action  was  taken  by  the  California  companies 
the  first  of  the  year  in  spite  of  the  fact  that  they 
could  get  business  at  a  30^  per  bbl.  advance  in  price 
and  a  50^''  per  bbl.  advance  over  what  they  received 
for  cement  here  during  most  of  the  year  1914,  the 
price  then  being  $1.70  net.  Also,  these  same  Cali- 
fornia companies  are  to-day  shipping  cement  into 
Portland,  Oregon,  at  a  higher  freight  cost  from  San 
Francisco  than  the  freight  cost  is  to  Aberdeen  and 
■"receiving  for  this  cement  in  Portland  30^-  per  bbl. 
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less  than  they  can  get  for  it  in  Aberdeen,  under  the 
present  prevailing  market  price. 

This  combination  is  going  to  work  a  great  hard- 
ship upon  us  for  the  following  reasons.  We  deal 
in  all  kinds  of  building  materials  and  as  most 
orders  in  a  city  the  size  of  Aberdeen  are  mixed 
orders,  consisting  of  cement,  lime,  brick,  etc.,  etc.,  a 
buyer  in  nearly  every  instance  wants  his  require- 
ments from  one  place,  and  as  cement  is  usually  the 
chief  item,  this  combination  is  going  to  stifle  com- 
petition and  give  the  Foster  Company  a  leverage  that 
must  soon  draw  the  bulk  of  the  building  material 
business  to  them,  to  the  demoralization  and  per- 
haps ruin  of  our  business. 

Now  this  combination  must  certainly  be  illegal 
and  we  are  therefore  writing  you  and  requesting 
that  your  Department  investigate  this  matter  and  if 
possible  get  relief  for  us. 

Yours  very  truly, 
ABERDEEN    MANUFACTURING    COM- 
PANY, 

— ,  Mgr. 

—   Mgr. 


W.  R.  LEBO  &  COMPANY, 


T.  H.  DARRAGH  COMPANY, 

,  Mgr."     [768] 

XY. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  the  following  question! 
propounded  to  the  witness  by  J.  G.  Bennett,  a  wit- 
ness on  behalf  of  the  United  States: 
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Question:  "What  did  he  say  to  you  about 
it?" 
and  in  permitting  said  question  to  be  answered 
and  admitting  in  evidence  the  answer  of  said  wit- 
ness. The  substance  of  this  testimony  is  that  Mr. 
Lille,  a  salesman  of  the  Superior  Portland  Cement 
Company,  made  a  trip  to  Vancouver,  Washington, 
and  informed  said  witness  that  the  fighting  methods 
between  cement  manufacturers  were  done,  and  that 
there  would  be  a  new  deal  on,  and  gave 
the  witness  to  understand  that  there  was  a 
meeting  in  San  Francisco  of  Washington 
and  California  cement  manufacturers  about  the 
beginning  of  1915,  and  that  there  would  be  an  ad- 
justment of  prices  and  prices  would  be  much  higher 
and  that  there  would  be  no  deviation  from  the 
prices,  and  advised  witness  to  buy  all  he  thought 
he  could  handle;  he  bought  accordingly  at  about 
$1.55,  and  shortly  afterwards  had  a  wire  that  the 
price  would  be  $1.90  with  the  usual  dealers'  com- 
mission. 

XVI. 
The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  written  by  the 
witness  J.  G.  Bennett  to  J.  C.  Eden  and  the  reply 
of  J.  C.  Eden  to  the  same  upon  the  back  of  said 
letter,  and  in  admitting  said  letter  and  answer  in 
evidence  and  to  be  read  to  the  jury.  The  said 
letter  and  answer  are  marked  Plaintiff's  Exhibit 
No.  41,  and  are  as  follows: 
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''Vancouver,  Washington,  April  30,  1915. 
Mr.  Jno.  C.  Eden, 

Seattle,  Washington. 
Dear  Sir:  We  wrote  your  firm  asking  about  the 
situation     [769]     in  regard  to  the  bridge  cement. 
We  have  answer  saying  the  rate  question  had  not 
been  settled  yet  and  ending  as  follows : 

If,  however,  coast  cement  should  be  used,  we 
would  in  all  probability  have  to  put  it  through 
our    Portland    representative,    viz.,    Balfour- 
Guthrie  &  Co. 
Signed— SUPERIOR      PORTLAND      CE- 
MENT CO. 

A.  A.  SUTHERLAND. 
This  does  not  worry  us  any  as  we  have  been  told 
by  both  yourself  and  Mr.  Barnes  that  if  Superior 
cement  is  used  it  will  be  handled  by  us.  However 
it  looks  to  us  as  if  your  Mr.  Sutherland  was  trying 
to  loose  your  remaining  Vancouver  customer. 

Very  likely  it  is  a  California  proposition  by  this 
time  anyway,  as  the  writer  saw  a  schooner  unload- 
ing cement  at  the  Pacific  Bridge  Co.  dock  yester- 
day, but  if  there  is  anything  doing  for  us  we  would 
like  to  know  about  it  and  not  be  kept  in  the  dark. 

Very  truly  yours, 
BENNETT  HDW.  CO. 
J.  G.  BENNETT." 

May  5,  1915. 
My  dear  Bennett: 

I  have  yours  of  the  30th  in  regard  to  cement 
for  the  Interstate  Bridge.  As  you  doubtless  are 
aware,   a   contract   was   entered  into   between   the 
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Pacific  Bridge  Co.  and  other  Portland  contractors 
with  the  International  Portland  Cement  Co.,  of 
Spokane,  covering  their  entire  requirements. 

While  it  is  possible  that  some  of  these  contracts 
may  [770]  be  assigned  to  us,  you  I  think  will 
agree  with  me  that  inasmuch  as  you  had  nothing 
to  do  with  the  making  of  the  contract  between  the 
Bridge  Company  and  the  International  Company, 
you  would  not  be  entitled  to  any  commission,  par- 
ticularly as  we  would  doubtless  have  to  pay  the 
International  something  for  making  the  assignment. 

However,  the  fact  is  I  am  quite  sure  that  the 
Bridge  Company,  if  any  assignment  is  made,  will 
insist  upon  being  given  either  Standard  or  Santa 
Cruz  cements,  as  the  manufacturers  of  those  brands 
dock  practically  all  of  their  cement  in  the  dock  of 
the  Pacific  Bridge  Company  in  Portland. 

Under  the  circumstances,  don't  you  agree  with 
me  that  we  could  not  afford  to  pay  two  commissions 
on  an  order  which  your  firm  had  nothing  to  do  with 
placing  ? 


President.^' 
JCE^T. 

XVII. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  offered  in  evidence 
by  the  United  States  addressed  by  Bennett  Hard- 
ware Company  to  the  Superior  Portland  Cement 
Company  and  the  answer  on  the  back  of  it,  and  in 
admitting  said  letter  and  answer  in  evidence  and  to 
be  read  to  the  jury.     The  substance  of  this  letter 
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was  ill  regard  to  the  Crown  Willamette  Paper  Com- 
pany desiring  several  thousand  barrels  of  cement 
for  work  at  Camas,  Washington,  and  that  it  was 
probable  they  would  buy  California  cement  in  Port- 
land using  steamers  from  Portland,  and  the  answer 
on  the  back  of  the  letter,  which  letter  is  dated  April 
19,  1916,  was  to  the  effect  that  though  Camas  was 
regarded  [771]  in  the  territory  of  the  Superior 
Portland  Cement  Company,  the  relations  between 
some  of  the  officers  of  the  Crown  Willamette  Paper 
Company  and  the  California  companies  were  so 
friendly  that  they  could  not  meet  the  situation. 
Said  letters  are  marked  Plaintiff's  Exhibit  44. 

XVIII. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  written  by  the 
Santa  Cruz  Portland  Cement  Company,  dated  July 
9,  1914,  and  in  admitting  said  letter  in  evidence  and 
to  be  read  to  the  jury.  The  substance  of  the  letter 
is  a  confirmation  of  verbal  reduction  making  the 
price  $1.90  including  sacks,  ex  dock,  price  to  apply 
from  day  to  day,  job  contracts  closed  at  $2.10  ex 
dock,  and  for  1915  delivery  to  be  $2.30  ex  dock. 
This  letter  is  marked  Plaintiff's  Exhibit  47. 

XIX. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  written  by  the 
witness  Hacker  to  Fred  E.  Muhs,  dated  April  10, 
1914,  and  in  admitting  said  letter  in  evidence  and 
to  be  read  to  the  jury.  The  witness  was  the  agent 
or  dealer  of  the  Santa  Cruz  Portland  Cement  Com- 
pany at  Tacoma,  Washington.     The   substance   of 


864  R.  P.  Butcliart  and  Clark  M.  Moore 

this  letter  was  to  advise  the  California  mills  to  put 
some  cement  into  Puget  Sound  markets  in  order 
to  take  part  in  the  fight  then  being  carried  on  be- 
tween two  Washington  companies,  and  also  sug- 
gesting that  the  Washington  companies  were  threat- 
ening to  drive  the  California  companies  out  of  the 
Oregon  market.  This  letter  is  marked  Plaintiff's 
Exhibit  50.     [772] 


The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  from  the  Oljrmpic 
Portland  Cement  Company,  signed  Balfour-Guthrie, 
to  F.  T.  Crowe  &  Company,  dated  July  17,  1914, 
quoting  price  of  $1.90  net  less  15^  commission,  sacks 
extra,  and  in  admitting  this  letter  in  evidence  and 
to  be  read  to  the  jury.  This  letter  is  marked  Plain- 
tiff's Exhibit  No.  52. 

XXI. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  written  by  the 
Superior  Portland  Cement  Company  to  F.  T.  Crowe 
&  Company,  of  Tacoma,  quoting  $1.90  net  f.  o.  b. 
Seattle,  dated  July  17,  1914,  and  in  admitting  said 
letter  in  evidence  and  to  be  read  to  the  jury.  This 
letter  is  marked  Plaintiff's  Exhibit  No.  54. 

XXII. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  written  by  the 
witness  Hacker  at  Tacoma  to  Fred  R.  Muhs,  of 
Seattle,  dated  July  23,  1914,  and  in  admitting  said 
letter  in  evidence  and  to  be  read  to  the  jury.  This 
letter  acknowledges  night  letter  received  and  states 
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that  the  witness  is  selling  cement  from  day  to  day 
delivery  at  $1.50  and  upon  future  contracts  at 
$1.70,  and  is  sending  a  copy  of  this  letter  to  Port- 
land. In  this  letter  the  witness  adds  that  the 
people  in  Washington  have  seen  some  wisdom,  and 
prices  in  Seattle,  Portland,  and  Tacoma  are  $1.90 
firm,  and  that  if  the  Washington  mill  would  use 
policy  which  the  witness  had  suggested  to  them 
these  prices  would  stick.  This  letter  is  marked 
Plaintiff's  Exhibit  55.     [773] 

XXIII. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  dated  August  27, 
1914,  marked  Plaintiff's  Exhibit  56,  and  in  admit- 
ting this  letter  in  evidence  and  to  be  read  to  the 
jury.  This  letter  was  written  by  the  Superior  Port- 
land Cement  Company  at  Seattle  to  F.  T.  Crowe 
&  Company  at  Tacoma,  and  in  substance  it  refers 
to  a  telephone  conversation  and  states  that  the 
Washington  cement  manufacturers  had  agreed 
among  themselves  that  a  certain  order  referred  to 
in  the  letter  should  come  to  the  Superior  Portland 
Cement  Company,  stating  that  the  Superior  was 
putting  in  a  bid  of  $1,851/2?  and  Balfour-Guthrie  & 
Company  at  $1.90,  and  requesting  Crowe  &  Com- 
pany not  to  bid  at  all  on  this  contract,  or  if  the}^  did 
bid  to  bid  slightly  above  the  Superior  Portland 
Cement  Company. 

XXIV. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  from  Superior 
Portland  Cement  Company,  dated  Seattle,  Decem- 
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ber  31,  1914,  to  Crowe  &  Company,   of  the  same 
place,  quoting  price  on  cement  effective  January  1st 
$1.90  net,  no  conunission,  and  a  second  letter  bear- 
ing the  same  date  from  Olympic  Portland  Cement 
Company  to  the  same  party  to  the  same  effect,  and 
a  further  letter  from  the  Olympic  Portland  Cement 
Company  to  the  same  party,  dated  Seattle,  January 
4,  1915,  acknowledging  the  letter  of  Crowe  &  Com- 
pany, dated  January  2,  1915,  and  stating  that  pro- 
gram properly  outlined  and  Olympic  would  sell  in 
carload  lots  at  $1.90  to  any  consumer,  leaving  less 
than  carload  lots  to  dealers,  and  also  a  copy  of  the 
letter  from  Crowe  &  Company  to  the  Olympic  dated 
January  2,   and   also   a  letter  from  the   Superior 
Portland  Cement  Company  dated  Seattle,  January 
12,  1915,  to  Crowe  &  Company,  at  Tacoma,  request- 
ing  Crowe   &   Company   to   confine  their   sales   to 
Tacoma    and    that    the     [774]     Cement    Company 
would   appoint   other  agents   at   points   outside   of 
Tacoma,  and  that  both  other  factories  were  adopt- 
ing the  same  policy;   and  also  a  letter  from  the 
Superior  Portland  Cement  Company,  dated  Seattle, 
February  23,  1915,  to  said  Crowe  &  Company  re- 
lating to  the  terms  upon  which  its  cement  would 
be  sold;  and  to  admitting  in  evidence  said  letters 
and  each  of  said  letters  and  permitting  the  same 
and  each  of  them  to  be  read  to  the  jury.     Said  let- 
ters  form  one   exhibit  marked  Plaintiff's   Exhibit 
No.  57. 

XXV. 
The  District   Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  certain  letters  offered 
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in  evidence  and  to  admitting  said  letters  in  evidence 
and  to  be  read  to  the  jury,  which  letters  were  of- 
fered as  one  exhibit  and  are  as  follows :  Letter  from 
the  Superior  Portland  Cement  Company,  dated 
Seattle,  January  13,  1916,  to  Crowe  &  Company, 
Tacoma,  quotes  price  $2.15  including  sacks  f.  o.  b. 
Tacoma,  allowance  71/2^  per  sack;  also  letter  from 
Superior  Portland  Cement  Company,  dated  Seattle, 
January  13,  1916,  to  Crowe  &  Company,  Seattle, 
quote  $2.30  f.  o.  b.  Seattle,  including  sacks,  sack  al- 
lowance 1^2^ '■)  ^^d  ^Iso  a  letter  from  Washington 
Portland  Cement  Company,  dated  Seattle,  January 
12,  1916,  to  Crowe  &  Company,  Seattle,  quotes  price 
effective  same  date  $2.30  f.  o.  b.  Seattle,  including 
sacks,  sack  allowance  7^/2^' ;  also  letter  Olympic 
Portland  Cement  Company,  dated  Seattle,  January 
11,  1916,  to  Crowe  &  Company,  Seattle,  quotes  price 
$2.30  f.  0.  b.  Seattle,  including  sacks,  sack  allow- 
ance 71/^^'.  Said  letters  offered  as  one  exhibit 
marked  Plaintiff's  Exhibit  No.  58.     [775] 

XXVI. 
The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  a  question  propounded 
to  the  witness  Hacker  as  follows: 

''Why  did  the  Standard  and  Santa  Cruz 
Companies  leave  the  State  of  Washington'?" 
and  in  permitting  said  question  to  be  propounded 
and  to  be  answered,  and  the  answer  to  be  submitted 
to  the  jury.  This  testimony  was  to  the  effect  that 
before  the  Washington  cement  companies  were 
started  Washington  and  Oregon  were  dumping 
grounds  for  California  companies;  the  California 


R.  P.  Butcliart  and  Clark  M.  Moore 

companies  selling  into  Montana  and  Idaho  up  to  the 
point  where  they  met  eastern  competition.  When 
the  Washington  cement  mills  started,  the  California 
mills  were  restricted  in  territory  where  the  Wash- 
ington mills  could  supply  cement  cheaper  by  reason 
of  freight  rates.  At  that  time  the  California  com- 
panies were  selling  in  eastern  Washington  as  far  as 
Spokane,  freight  rates  being  such  that  the  Wash- 
ington companies  could  not  sell  in  eastern  Wash- 
ington. Afterwards  eastern  Washington  mills  were 
started  and  they  crowded  the  California  mills  out  of 
that  territory,  but  Portland  was  the  last  place  to 
which  the  California  mills  could  ship  as  a  dumping 
ground,  and  for  this  reason  it  was  impossible  to 
maintain  prices  because  of  conflict  between  the  deal- 
ers ;  that  the  dealers  were  urging  cement  companies 
to  get  together  and  maintain  prices;  and  as  the 
California  mills  continued  to  sell  in  Washington 
there  was  a  fight  between  all  the  mills. 

XXVII. 
The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  certain  letters  marked 
Plaintiff's  Exhibit  [776]  63  received  by  Gal- 
braith  Bacon  &  Company,  of  Seattle,  from  Superior 
Portland  Cement  Company,  of  Seattle,  Washington 
Portland  Cement  Company,  of  Seattle,  Oljmipic 
Portland  Cement  Company,  of  Seattle,  all  dated 
February  10,  1914,  and  giving  the  same  price  and 
commission  to  dealers;  and  in  admitting  said  let- 
ters in  evidence  and  to  be  read  to  the  jury. 
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XXVIII. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  letter  identified  by  the 
witness  Eden  dated  April  18,  written  by  J.  C.  Eden 
to  W.  H.  George,  and  a  letter  dated  April  24  at- 
tached to  the  same,  both  offered  in  evidence  to- 
gether and  marked  Plaintiff's  Exhibit  74,  and  the 
admission  of  said  letters  in  evidence  and  the  read- 
ing thereof  to  the  jury.     Said  letters  are  as  follows : 

*      April  18,  1916. 
^'Dear  Will: 

Was  mighty  sorry  on  my  visit  to  San  Francisco 
last  week  not  to  have  had  time  to  have  a  few  min- 
utes talk  with  you,  not  only  to  speak  about  the 
Association,  but  to  thank  you  personally  for  the 
wonderful  party  you  gave  us  in  San  Francisco  when 
I  was  there  about  two  months  ago. 

Regarding  the  Association  matters,  I  think  your 
objection  to  any  contribution  in  excess  of  14^  per 
barrel  was  the  same  as  my  own,  viz.,  that  too  much 
of  the  %(f:  voted  at  the  Association  meeting  in  New 
York  last  December  was  to  be  divided  to  national 
advertising  and  to  other  uses  that  were  of  very 
doubtful  value  in  our  particular  section  of  the 
country.  I  sincerely  hope  that  you  will  be  in  ac- 
cord with  what  all  of  those  present  at  the  meeting 
with  Mr.  Beck  in  San  Francisco  last  week  agreed 
to  do.  So  far  as  the  northwest  is  concerned,  I  am 
positive  that  the  spending  of  [777]  80%  of  the 
%f^  per  barrel  contribution  will  be  a  very  good  in- 
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vestment,  and  will  enable  us  to  reduce  a  good  share 
of  the  direct  expense  we  have  been  put  to  in  each 
individual  company  attempting  its  promotion  work. 
I  don't  know  whether  you  formed  as  favorable 
an  impression  of  Mr.  Beck  as  I  did,  but  he  certainly 
strikes  me  as  being  the  right  man  in  the  righf 
place,  and  I  hope  that  you  will  join  the  rest  of  us 
in  lending  him  your  heartiest  co-operation. 

With  kindest  regards,  and  hoping  that  I  may  see 
you  again  in  a  short  time,  I  am, 

Yours  truly, 
Mr.  W.  H.  George,  2  Market  street, 
San  Francisco,  California." 

"U.  p.  Co.  1916  May  15  A.  M.  7:20     Eeceived 

President's  Office  Eet'd Portland  Cement 

1916,  May  15  A.  M.  8:32  Answ'd Association 

Eef  d  to May  15,  1916. 

Answ'd Noted  BPA 

HENEY  COWELL  LIME  AND  CEMENT  CO. 

2  Market  street, 
San  Francisco,  April  24,  1916. 
Attention  Mr.  J.  C.  Eden. 

Superior  Portland  Cement  Company, 
Seattle,  Washington. 
My  dear  Jack:  Replying  to  yours  of  April  18, 
beg  to  advise  that  on  April  20  I  wired  Mr.  Beck  as 
follows : 

'We  will  stay  with  the  Association  under* 
new  plan  until  October  1,  the  date  when  the 
year  that  we  joined  for  is  up.  We  will  then 
consider  the  matter  again.  Am  afraid  local 
competitors  will  not  stop  private  promotion.' 
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At  first  I  was  not  sure  about  Beck,  but  the  morel 
I  [778]  saw  of  him  the  more  I  liked  him  and  am 
willing  to  play  the  string  out  for  the  term  of  our 
enlistment  of  one  year  from  October  1,  1915,  to  Oc- 
tober 1,  1916. 

Altogether  I  am  free  to  confess  that  I  am  not 
quite  sure  as  to  the  advisability  of  all  this.  I  feel 
as  tho  a  company  like  our  own  could  probably  to 
better  advantage  as  far  as  its  own  interests  were 
concerned  do  its  own  promotion  work,  but  I  do 
realize  that  this  looks  like  a  selfish  position,  because 
if  the  others  were  all  in  the  Association,  promoting 
the  Association  work,  we,  of  course,  get  some  meas- 
nre  of  benefit.  This,  at  this  time,  is  the  real  reason 
that  keeps  our  company  in  the  Association,  with  the 
further  hope  that  during  the  balance  of  the  time 
that  we  are- in,  that  things  will  develop  so  that  all 
hands  will  see  the  advisability  of  a  Coast  Associa- 
tion, as  I  thoroughly  believe  in  this. 

I  hope  before  long  to  have  an  opportunity  to  dis- 
cuss all  of  this  personally  with  you. 

Yours  very  truly, 

W.  H.  GEORGE, 
Secretary. ' ' 

WHG-w. 

XXIX. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  the  introduction  of  certain 
papers  identified  by  the  witness  Eden,  marked 
Plaintiff's  Exhibit  75,  and  to  admitting  said  papers 
in  evidence  and  to  be  read  to  the  jury.  These 
papers  consist  of  telegrams  passing  between  F.  R. 
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Muhs  and.  J.  C.  Eden,  of  Kenny  &  Eden,  between 
said  Eden  and  one  Coats,  the  president  of  the 
Washington  Portland  Cement  Company,  and  be- 
tween J.  G.  Woodworth,  Vice-president  of  the 
Northern  Pacific  Railroad  Company,  and  said 
Eden;  all  of  these  papers  [779]  related  to  the 
proposed  freight  rates  upon  cement  from  the  Inter- 
national Portland  Cement  Company  to  the  City  of 
Portland  to  enable  said  cement  company  to  deliver 
its  cement  to  Portland  and  fulfill  the  contract  of 
the  Pacific  Bridge  Company,  and  show  the  effort 
made  by  the  Washington  companies  and  represen- 
tatives of  the  Superior,  the  Washington,  and  Olym- 
pic Cement  Companies  to  prevent  this  rate  being 
put  in;  and  this  defendant  avers  that  the  court 
erred  in  admitting  said  papers  or  any  of  them  in 
evidence  and  in  admitting  the  same  or  any  of  them 
to  be  read  to  the  jury. 

XXX. 
The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  certain  papers  identified 
by  the  witness  Eden  and  marked  Plaintiff's  Exhibit 
76,  and  to  admitting  the  said  papers  in  evidence 
and  to  be  read  to  the  jury.  Said  papers  consist  of 
certain  correspondence  passing  between  Aman 
Moore  and  J.  C.  Eden,  dated  March  25,  1916,  and 
relate  to  the  manner  of  supervising  paving  work 
and  contain  the  statement  of  Eden  to  the  effect 
that  inasmuch  as  his  company  would  probably  not 
participate  in  the  cement  business  in  Oregon,  they 
could  not  see  their  way  clear  to  assume  any  of  the 
expense  of  promotion  in  Oregon. 
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XXXI. 

The  District  Court  erred  in  overruling  tlie  objec- 
tion of  this  defendant  to  certain  letters  identified 
hy  the  witness  W.  P.  Cameron,  to  wit,  a  letter  dated 
August  4,  1916,  marked  Plaintiff's  Exhibit  78,  and 
certain  other  papers  offered  therewith  identified  by 
said  witness,  marked  Plaintiff's  Exhibit  79,  and  in 
admitting  said  papers  and  letters  in  evidence  and  to 
be  read  to  the  jury.  These  letters  consist  of  corre- 
spondence [780]  passing  between  Foster  &  Com- 
pany, of  Hoquiam,  and  the  Washington  Portland 
Cement  Company,  Olympic  Portland  Cement  Com- 
pany and  the  Superior  Portland  Cement  Company, 
of  Seattle,  dated  in  August  and  September,  1916. 
The  substance  of  these  letters  was  that  Poster  & 
Company  were  acting  as  dealers  and  distributors  of 
the  cement  of  all  three  Washington  companies  in 
Hoquiam  and  that  vicinity,  giving  each  of  said  com- 
panies a  fair  share  of  the  tonnage  and  putting  all 
three  companies  upon  the  same  footing. 

XXXII. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  carbon  copy  of  letter 
written  by  Tyler  Henshaw  to  R.  P.  Butchart, 
marked  Plaintiff's  Exhibit  89,  and  in  admitting 
said  letter  in  evidence  and  to  be  read  to  the  jury. 
Said  letter  is  as  foUows: 

September  24,  1914. 
''Mr.  R.  P.  Butchart, 

Care  Vancouver  Portland  Cement  Company, 
Victoria,  B.  C. 
My  dear  Mr,  Butchart:  I  have  been  trying  very 
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hard  to  find  an  opportunity  to  run  up  to  Victoria 
to  see  you  for  a  day,  but  have  found  it  utterly  im- 
possible this  time.  I  wanted  to  talk  to  you  about 
two  things — both  are  of  a  very  intimate  nature,  but 
on  account  of  the  very  warm  feeling  that  I  have  for 
you,  and  which  I  trust  is  to  some  extent  recipro- 
cated, I  would  not  hesitate  to  talk  or  write  you,  but, 
of  course,  I  would  much  prefer  to  talk  to  you. 

The  first  is  in  regard  to  Carl  Leonardt.  He  is  a 
very  peculiar  man.  He  has,  off  and  on,  been  trying 
to  start  a  cement  plant  somewhere  in  Southern  Cali- 
fornia. Why,  I  don't  understand  for  he  certainly 
knows  the  conditions  as  well  as  any  man.  South- 
ern California  is  as  much  over-produced  [781] 
as  any  other  section  of  the  coast.  After  many 
abortive  efforts  to  find  a  property,  he  finally  lo- 
cated one  apparently  and  seemed  to  have  started  in 
seriously  to  interest  capital  in  it.  This  property  is 
located  out  on  Cajon  Pass  on  the  Santa  Fe  Rail- 
road. It  is  not  particularly  well  located,  being  four 
or  five  miles  from  the  railroad,  in  a  desert  section 
of  the  mountains,  where  it  will  be  inevitably  hard 
to  keep  men  at  work.  He  cannot  produce  his  ce- 
ment ever  anywhere  nearly  as  cheap  as  we  are  pro- 
ducing it,  although  we  will  concede  hun  just  as  good 
a  quality.  Now  he  is  attempting  to  go  into  an  al- 
ready overloaded  market.  I  don't  understand  some 
people  in  this  way,  however,  I  want  to  make  my; 
story  as  short  as  possible. 

He  came  to  San  Francisco  about  two  months  ago 
and  called  in  to  see  me.  I  asked  him  if  he  intended 
to  put  up  a  plant  on  his  property,  and  he  said,  yes» 
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Then  I  went  over  the  matter  very  friendly,  kindly 
way  with  him;  told  him  what  the  situation  was; 
how  terribly  over-burdened  that  section  was  with 
cement;  how  the  mills  already  there  would  have  to 
wait  ten  or  fifteen  years  until  the  demand  grew  up 
to  the  present  output.  All  of  which  seemed  to 
make  little  impression,  but  finally  I  said  to  him, — 
Now,  see  here,  Mr,  Leonardt,  we  have  been  very 
loyal  friends  of  yours;  have  given  you  your  cement 
under  the  market  right  along;  we  have  protected 
you  in  your  business,  and  being  a  cement  man,  as 
you  are,  you  are  doing  this  with  your  eyes  wide 
open,  therefore,  it  is  only  fair  for  me  to  say  to  you 
this, — that  we  will  not  stand  patiently  by  and  see 
you  put  up  another  mill  and  add  more  trouble  to 
our  market.  You  have  an  indubitable  right  to  put 
up  a  mill,  but  we  have  just  as  indubitable  a  right  to 
protect  our  market,  and  the  moment  you  put  your 
cement  on  the  [782]  market  we  propose  to  put 
the  price  down  where  neither  you  nor  ourselves  can 
make  any  money,  and  we  will  continue  it  there. 

Now,  Mr.  Butchart,  I  don't  bluff.  The  situation 
there  is  so  bad  now  with  Colton  and  ourselves  and 
the  little  Gordon  state  mill,  that  if  Leonardt  comes 
in  with  a  mill,  we  might  just  as  well  start  in  and 
^lean  up  the  situation  one  time  as  another  and  let 
the  man  with  the  longest  pole  take  the  persimmon. 

Loenardt  thought  this  over  and  finally  intimated 
that  he  thought  I  was  about  right  in  my  attitude, 
and  told  me  if  I  would  come  down  in  the  course  of 
five  or  six  weeks  we  would  go  down  to  the  property 
and  sell  it  out  to  me.     No  price  was  agreed  upon, 
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■but  lie  stated  positively  lie  would  do  so.  I  went 
down  south,  telephoned  him,  and  he  came  over  to 
Riverside.  We  took  a  machine  and  went  out  there, 
and  after  looking  over  the  property  I  told  him  I 
was  ready  to  buy  it  and  to  name  his  price  and 
terms.  He  then  began  to  shy  and  finally  told  me 
he  would  be  up  to  San  Francisco  in  about  two  weeks 
and  would  then  settle  the  matter  with  me,  which 
could  only  mean  he  would  sell  to  me.  I  tried  to 
urge  him  to  close  up  then,  but  he  would  not  do  so, 
but  he  again  promised  that  within  two  weeks  he 
would  be  up  and  sell  it  to  me,  I  even  said  to  him, — • 
You  mean  you  will  sell  this  property  outright  to 
me,  and  he  said.  Yes. 

Now,  he  is  keeping  out  of  my  way.  There  is  no 
question  in  my  mind  that  he  is  going  to  try  to 
interest  capital.  I  don't  think  anybody  would  be 
foolish  enough,  under  the  circumstances,  to  go  into 
the  proposition  with  him.  Fireights  are  against 
him  and  he  can't  manufacture  as  cheaply  as  we 
can.  My  honest  belief  is  that  we  can  make  $300,- 
000.00  a  year  and  keep  him  out  of  the  market,  or 
make  him  sell  below  cost.  I  may  be  wrong,  but  I 
firmly  believe  it  and  propose  to  tackle  [783]  it 
anyway  if  he  bobs  up. 

Now,  without  betraying  any  confidence  as  far  as 
Mr.  Leonardt  is  concerned,  can  you  tell  me  whether 
he  said  anything  to  you  about  his  plans  down  here. 
If  so,  what  they  were  and  whether  you  inferred  he 
was  seriously  contemplating  putting  up  a  mill.  I 
know  you  will  tell  me  whatever  you  can  jlroperly, 
and  I  don't  ask  of  you  anything  that  is  not  proper 
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for  you  to  tell  me,  but  whatever  you  do  tell  me  will 
not  go  under  any  circumstances  beyond  my  brother 
and  myself. 

Now,  secondly:  This  must  be  considered  by  you 
as  strictly  confidential,  but  I  am  writing  you  per- 
sonally so  that  you  will  have  a  full  knowledge  of 
the  situation  here  in  Oregon,  and  I  am  writing  you 
only  from  that  standpoint  and  because  of  my  warm 
personal  friendship. 

I  have  bought  a  property  here  which  I  have  been 
testing  for  something  like  a  year.  It  is  a  property 
which,  in  combination  with  our  clinker,  makes  a 
cement  of  a  remarkably  high  type.  In  fact,  Mr. 
Butchart,  in  many  ways  exceeds  regular  Portland 
cement.  This  property  will  enable  me  to  put  a 
cement  on  the  market  here  at  a  cost  of  from  65^  to 
75  (f  a  barrel,  not  exceeding  the  latter  price,  and  I 
think  we  can  do  it,  after  a  year's  run,  under  the 
former  price.  Mind  you,  I  am  only  talking  of  pros- 
pects. We  are  testing  the  material  carefully  in  all 
directions,  putting  it  into  walls ;  putting  it  into  high- 
ways; testing  it  under  most  unfavorable  conditions, 
and  so  far  it  has  shown  up  wonderfully.  I  am  per- 
fectly candid,  and  always  with  you  my  cards  are 
never  anything  but  'face  up  on  the  table.'  I  am 
not  quite  through  with  my  experunents  with  this 
cement,  but  will  have  finished  them  within  the  next 
three  or  four  months,  and  will  have  it  in  practical 
use  unknown  to  anyone  except  a  few  engineers. 
[784]  Within  the  next  three  or  four  months,  I 
will  have  had  over  a  year's  full  test  upon  the  ma- 
terial, all  compression  and  tension  tests,  etc.,  and 
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will  be  in  position  to  know  exactly  what  the  ma- 
terial is.  I  shall  put  it  on  the  market  in  Portland 
at  not  over,  I  think,  $1.25  a  barrel,  and  some  of  it 
for  mass  work,  harbor  work,  street  work  and  the 
like,  will  be  sold  for  probably  $1.00  to  $1.10  in  this 
market. 

Now,  I  have  heard  nothing  further  for  many, 
many  months  about  the  prospects  of  this  Portland 
Cement  Company  here.  I  have  understood  you  are 
not  interested  in  this  company  here  any  further, 
although  my  information,  naturally,  was  not  authen- 
tic, but  anyway  I  want  you  to  know  privately  and 
confidentially  what  my  prospects  are  here  so  that  at 
least  if  you  were  contemplating  any  movement  in 
regard  to  this  cement  plant,  you  would  have  full 
knowledge  for  your  own  personal  benefit  of  what 
my  prospects  were.  The  whole  plant  that  I  will 
put  up  will  not  cost  over  $100,000.00,  and  my  esti- 
mates already  made  and  carefully  checked  do  not 
exceed  $75,000  for  a  plant  to  produce  safely  400,000 
barrels  per  annum.  I  will  say  this  further,  that  I 
do  not  expect  to  put  on  the  market  over  200,000  to 
300,000  barrels  per  annum  anyway,  but  if  this  ce- 
ment turns  out  as  every  test  shows  it  to,  covering  a 
period  of  eight  months  or  more,  and  if  I  can  pro- 
duce it  with  as  little  original  investment,  and  if  this 
little  affair  starts  in  without  a  dollar  of  indebted- 
ness of  any  sort,  and  if  I  can  produce  it  at  the 
price  I  have  stated  or  lower,  it  would  be  a  serious 
competitor  for  any  cement  mill  to  face. 

If  there  is  anything  further  you  would  particu- 
larly like  to  know  about  it,  write  me  any  question 
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and   I   will   be   glad   to   answer   you   full}^     [785] 
Regretting  exceedingly  that  I  did  not  find  the 
time  to  run  up  and  discuss  these  matters  with  you, 
and  with  warmest  personal  regards,  I  beg  to  re- 
main 

Yours  very  sincerely, 
P.  S. — In  reading  this  letter  over,  while  I  have 
written  it  only  from  the  friendliest  motives,  I  fear 
it  may  sound  to  you  in  the  nature  of  a  possible 
menace.  I  hope  you  know  me  well  enough  to  be- 
lieve that  nothing  of  the  kind  is  intended.  The 
reason  that  I  am  writing  is  feeling  that  as  I  have 
a  warm  personal  friendship  for  you,  it  seemed  only 
justice  to  that  friendship  to  tell  you  confidentially 
the  prospects  that  were  before  me  in  this  market 
in  the  cement  line.  I  can  see  no  reason  why  there 
should  not  be  room  for  us  both  and,  as  indicated,  I 
do  not  intend  to  come  in  here  and  try  to  supply  the 
entire  market.  In  fact,  I  know  perfectly  well  that 
it  would  be  impossible  for  me  to  do  so,  but  at  the 
same  time  I  hope  you  understand  that  I  am  only 
telling  you  of  these  prospects  (of  course  they  are 
as  yet  only  prospects)  that  might  to  some  extent 
militate  against  any  program  you  had  set  out  in 
this  market,  if  you  are  still  connected  with  the 
Portland  Cement  Company  here.  You  know  that 
you  and  I  could  work  side  by  side  in  this  market 
without  any  trouble.  I  feared  you  might,  if  I  said 
nothing  about  this  beforehand,  feel  that  I  had  failed 
in  the  matter  of  friendship  to  you  in  not  letting  you 
know  confidentially  and  beforehand." 
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XXXIII. 

The  District  Court  erred  in  sustaining  the  objec- 
tion of  the  United  States  to  a  certain  letter  identi- 
fied by  the  [786]  hy  the  witness  Aman  Moore, 
written  by  Wirt  Minor  to  Aman  Moore,  dated  July 
25,  1916,  which  letter  is  as  follows: 

July  25,  1916. 
''Mr.  Aman  Moore, 

Care  Mr.  Coy  Burnett,  Lewis  Building, 
Portland,    Oregon. 

Dear  Sir:  I  am  in  receipt  of  communication 
dated  July  24th  addressed  to  the  Directors  of  Ore- 
gon Portland  Cement  Company  and  signed  by  your- 
self, in  which  you  demand  that  an  immediate 
directors'  meeting  be  called  for  the  purpose  of  ob- 
taining various  data  from  the  parties  named;  that 
is  to  say,  Mr.  E.  P.  Butchart,  Mr.  Newlands,  Mr. 
Macdonald,  Mr.  Clark  M.  Moore,  and  Mr.  Ballard, 
to  the  end  that  suit  may  be  instituted  under  the 
'Federal  'Treble  Damage  Statutes'  for  the  damage 
sustained  by  the  company  through  alleged  illegal 
agreement  on  the  part  of  the  gentlemen  above 
named.  This  matter  was  brought  before  the  Board 
informally  at  its  last  meeting  and  you  were  requested 
by  myself  to  state  what  action  you  desired  to  take, 
but  for  some  reason  you  did  not  see  fit  to  do  any- 
thing whatever. 

The  by-laws  of  the  corporation,  Article  IV,  section 
4,  provide  that 

'Special  meetings  of  the  board  of  directors 
shall  be  called  by  the  Secretary  when  he  is  re- 
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quested  so  to  do  by  the  President,  on  three  days' 
notice  to  each  director." 
Special  meetings  shall  be  called  in  like  manner 
on  request  of  a  majority  of  the  members  of  the 
board.  You  are  aware  that  the  president  of  the 
corporation  is  now  absent.  You  yourself  are  one 
of  its  vice-presidents.  Section  2  of  Article  VI  of 
the  by-laws  provides  that 

'In  the  event  of  the  absence  of  the  president, 
one   of   the   vice-presidents   shall   exercise   the 
powers  and  perform  the  duties  of  the  president 
[787]     during  such  absence,  subject  to  the  ad- 
vice and  control  of  the  board  or  of  the  execu- 
tive committee.' 
You,  therefore,  have  it  in  your  power  to  call  this 
meeting  and  I  shall  be  pleased  to  have  you  do  so. 
If  you  are  not  willing  to  take  the  responsibility  of 
calling   the  meeting   I  am  perfectly  willing  to  be 
one  of  the  majority  of  the  board  to  call  such  meet- 
ing.    It  will  require  this  call  to  be  signed  by  five 
of  the  directors.    Mr.  Butchart  is  away;  Mr.  Bates 
has  tendered  his  resignation,  and  it  has  not  been  ac- 
cepted as  yet  at  your  instance;  Mr.  Wilson  has  ten- 
dered his  resignation,  but  the  same  has  not  yet  been 
accepted;  and  Mr.  Johnson  is  away.     It  will,  there- 
'fore,  be  necessary  for  you  to  be  one  of  the  five  di- 
rectors to  join  in  the  call. 

If  you  desire  to  have  the  meeting  called  as  sug- 
gested and  will  come  to  my  office  I  shall  take  the 
pleasure  in  preparing  the  call  and  in  signing  it.  I 
do  not  know,  however,  whether  Mr.  Butchart  and 
Mr.  Newlands,  who  are  charged  by  you  with  mal- 
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feasance  in  office,  will  consent  to  sign  such  call  or 
not;  if  not,  you  will  have  to  procure  the  signatures 
of  Messrs.  Wilson  and  Bates. 

'    As  Mr.  Butchart  and  other  directors  are  charged 
with  malfeasance  in  office,  I  think  it  will  be  but 
reasonable  that  the  meeting  when  called  shall  be 
called  for  such  time  as  to  give  these  parties  an  op- 
portunity to  attend  and  respond  in  person. 
Yours  very  truly, 

WIRT  MINOR." 

WM/R. 

XXXIV. 

The  District  Court  erred  in  sustaining  the  objec- 
tion of  the  United  States  to  the  introduction  in 
evidence  of  the  [788]  letter  offered  by  the  defend- 
ants written  by  Wirt  Minor  to  Aman  Moore,  dated 
August  29,  1'916,  and  in  refusing  the  said  letter  to 
be  identified  or  introduced  in  evidence.  This  letter 
is  as  follows : 

August  29,  1916. 
''Mr.  Aman  Moore, 
Oswego,  Oregon. 

Dear  Sir :  As  one  of  the  directors  of  the  Oregon 
Portland  Cement  Company  and  as  one  of  its  gen- 
eral attorneys  of  counsel,  I  hereby  demand  that 
you  afford  me  an  opportunity  to  investigate  the 
facts  upon  which  the  suit  brought  by  you  in  the 
name  of  the  Oregon  Portland  Cement  Company  is 
based.  In  connection  with  this  demand  I  also  de- 
mand that  you  afford  me  an  opportunity  to  examine 
all  the  evidence  from  which  these  facts  have  been 
deduced  or  inferred. 
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I  also  desire  you  to  advise  me  by  what  authority  this 
action  was  commenced  for,  as  you  are  aware,  it  was 
commenced  without  consulting  the  Board  of  Direc- 
tors. I  should  be  pleased  to  confer  with  your  at- 
torneys at  any  time  regarding  the  matter  and  to 
examine  the  evidence  in  their  office  and  to  this  end 
I  am  sending  a  copy  of  this  letter  to  each  of  your 
attorneys  of  record. 

I  will  add  that  I  have  been  requested  to  take  this 
step  by  several  of  the  directors  of  the  corporation. 
Yours  truly, 

WIRT  MINOR." 

WM/MH. 

XXXV. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  certain  correspondence 
passing  between  [789]  Carl  Leonardt  and  the  wit- 
ness W.  H.  George,  consisting  of  a  letter  from 
George  to  Leonardt,  dated  February  1,  1916,  and  the 
answer  thereto,  dated  February  7,  1916,  and  the 
reply  to  said  answer,  dated  February  8,  1916,  all 
of  which  were  offered  as  one  exhibit  and  marked 
Plaintiff's  Exhibit  105;  and  to  the  admission  of 
said  letters  and  each  of  them  in  evidence  and  to  the 
reading  of  said  letters  and  each  of  them  to  the  jury. 
These  letters  are  as  follows: 
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(In  pencil) 
''L.  B.  10/13/20. 
HENRY  COWELL  LIME  AND  CEMENT  CO. 
2  Market  Street. 
San  Francisco,  February  1',  1916. 
Mr.  Carl  Leonardt, 

Care  Southwestern  Portland  Cement  Company, 
H.  W.  Hellman  Building,  Los  Angeles. 
My  dear  Mr.  Leonardt: 

I  arrived  home  safely  and  want  to  thank  you  for 
your  very  kind  and  courteous  treatment  when  I  was 
at  Los  Angeles.  Please  remember  me  kindly  to  Mr, 
Merrill  and  to  Mr.  Schirm. 

I  hope  that  by  this  time  the  get-together  talk 
which  I  made  it  my  particular  business  to  give  to 
all  of  those  who  are  in  the  lime  business  is  bearing 
fruit  and  that  the  conditions  are  better  and  settled. 
I  congratulate  you  on  the  layout  and  character 
of  your  cement  plant  and  trust  that  when  she  be- 
gins operation  you  will  find  a  ready  market  for  a 
reasonable  output,  at  the  highest  price,  and  under 
regular  terms  and  conditions.     [790] 

Regarding  regular  terms  and  conditions,  I  en- 
close you  herewith  a  little  suggestion  which  I  trust 
will  be  interesting.  "We  have  found  it  to  work  out 
to  the  best  possible  advantage  here. 

I  hope  to  be  able  to  write  you  in  a  few  days  that 
the  allowance  for  returned  empty  sacks  has  been 
changed  to  7%  cents. 


vs.  The  United  States  of  America.  885 

Again  thanking  you,  and  conveying  to  you  my  best 
personal  regards,  I  remain 

Yours  very  truly, 

W.  H.  GEORGE." 
WHG-W. 

''Monday,  February  7, 1916. 
(In  pencil) 
L.  B.  10/13/20. 
Mr.  W.  E.  George,  Secretary, 

Henry  Cowell  Lime  &  Cement  Company, 

2  Market  Street,  San  Francisco,  California. 
My  dear  George : 

I  received  your  letter  of  February  first  and 
thank  you  very  much  for  the  contents.  That  is  the 
proper  spirit!  I  refer  to  where  you  mention  re- 
garding our  new  cement  plant  that  you  'trust  when 
it  begins  operation  we  will  find  a  ready  market  for 
a  reasonable  output,'  etc. 

Some  of  our  cement  manufacturers  seem  to 
think  that  no  one  else  has  a  right  to  engage  in  the 
same  business  and  manufacture  and  sell  cement, 
which  is  entirely  wrong  as  this  is  a  free  country  and 
every  man  has  a  right  to  make  an  honest  living, 
and  any  combine  to  ruin  a  competitor  by  misrep- 
resentation and  crookedness  is  wrong,  which  soon 
or  late  they  will  find  out  to  their  sorrow  if  they  do 
not  change  their  tactics. 

You  know  a  good  neighbor  cannot  live  in  peace 
if  the  bad  neighbor  does  not  want  him  to.  The  Port- 
land plant  [791]  as  well  as  the  Victorville  plant 
wants  to  live  in  peace,  but  no  man  has  a  right  to 
say  that  these  plants  have  no  right  to  manufacture 
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or  sell  cement.  These  plants  only  want  their  rights 
which  they  hope  to  obtain  by  peaceful  and  harmo- 
nious methods.  Of  course  you  know  what  it  means 
to  a  large  manufacturer  as  compared  with  one  that 
has  less  capacity,  when  it  comes  to  price  cutting.  I 
leave  it  to  you  to  say  who  can  stand  it  the  longest. 

I  was  in  San  Francisco  last  Saturday,  leaving 
ihe  same  evening.  I  talked  with  your  office,  but  you 
were  at  the  factory.  Mr.  Butchart  was  with  me 
-and  no  doubt  will  write  you  from  Del  Monte.  You 
'can  see  him  at  any  time  and  go  into  details  with 
him,  and  should  something  of  importance  come  up 
I  will  be  willing  to  go  to  San  Francisco  at  any  time. 

Wishing  you  success,  I  am, 

Yours  very  truly. 


President. ' ' 

^' HENRY  CO  WELL  LIME  &  CEMENT  CO. 
2  Market  Street. 
San  Francisco,  February  8, 1916. 

(In  pencil) 
L.  B.  10/13/20. 
Carl  Leonardt,  Esq., 

President,  Southwestern  Portland  Cement  Com- 
pany, 
710  H.  W.  Hellman  Bldg.,  Los  Angeles. 
Dear  Mr.  Leonardt: 

I  am  just  in  receipt  of  yours  of  February  7th, 
and  hasten  to  reply. 

I  am  willing  to  admit  the  truth  of  every  word 
"that     [792]     you   say   and  you  know  how  I   feel 


vs.  The  United  States  of  America.  887 

about  these  matters.     I  feel  that  that  is  exactly  the 
way  they  should  be  carried  out. 

Undoubtedly  by  this  time  you  have  my  other  let- 
ter written  from  the  plant  on  last  Saturday. 

At  this  writing  I  am  at  a  loss  to  know  where  Mr. 
Butchart  is.  My  understanding  was  that  he  was 
going  to  Los  Angeles,  probably  with  you  from  San 
Francisco,  altho  my  first  impression  was  that  he 
was  going  direct  to  Los  Angeles.  I  have  written 
him  in  your  care  at  Los  Angeles  and  am  now  await- 
ing results  as  to  whether  it  is  best  for  me  to  go  to 
Los  Angeles,  to  see  him  at  Del  Monte  when  he  goes 
there,  or  to  await  his  arrival  again  at  San  Fran- 
cisco. 

When  in  Los  Angeles  I  outlined  to  you  what  I 
wanted  to  say  to  Mr.  Butchart,  and  I  do  hope  that 
it  will  be  agreeable  and  work  to  a  satisfactory  end. 
I  shall  be  very  glad  indeed  to  advise  you  of  all  re- 
sults. 

Thanking  you  indeed  for  your  many  courtesies^ 
I  remain 

Yours  very  truly, 

W.  H.  GEORGE,  Secretary." 

WHG-W. 

XXXVI. 

The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  questions  addressed  to 
the  witness  W.  D.  Skinner,  Traffic  Manager  of  the 
Spokane,  Portland  &  Seattle  Railway,  in  regard  to 
putting  in  a  special  rate  on  cement  from  Spokane 
to  Portland  in  1915  in  order  to  get  the  haul  of  the 
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cement  for  the  Interstate  Bridge,  and  to  admitting 
said  evidence  or  any  thereof.     [793] 

XXXVII. 
The  District  Court  erred  in  overruling  the  ob- 
jection of  this  defendant  to  the  introduction 
in  evidence  of  a  certain  paper  marked  Plaintiff's 
Exhibit  151,  and  to  admitting  said  paper  in  evidence 
and  to  be  read  to  the  jury.  The  said  paper  is  as 
follows : 

"S.  P.  &  S.  will  publish  rate  131/^  cents  on 
cement  c/1  from  Irwin,  Washington,  to  Van- 
couver, Washington,  and  Portland,  Oregon,  if 
Irwin  plant  secures  contract  secures  contract 
for  interstate  bridge  cement.     W.  D.  Skinner, 
F.  T.  M.  Portland,  Oregon,  3/6/15." 
XXXVIII. 
The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  a  certain  paper  offered  in 
evidence  by  the  United  States  marked  Plaintiff's 
Exhibit  152,  and  to  admitting  said  paper  in  evi- 
dence and  to  be  read  to  the  jury.     This  paper  is  a 
letter  from  the  International  Portland  Cement  Com- 
pany to  W.  D.  Skinner,  in  which  they  state : 

''Have  not  secured  contract,  please  publish 
rate  with  least  possible  delay." 
XXXIX. 
The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  certain  papers  identified 
by  the  witness  W.  D.  Skinner,  marked  Plaintiff's 
Exhibit  153,  and  in  admitting  said  paper  in  evi- 
dence and  to  be  read  to  the  jury.     Said  papers  were 
offered  as  one  paper,  and  they  consist  of  telegram 
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dated  March  11,  1915,  from  the  International  Port- 
land Cement  Company  to  said  Skinner,  as  follows: 
[794] 

''Did  not  receive  copy  of  traffic,  must  have 
effected  earliest  date." 
and  the  reply  of  said  Skinner  thereto  as  follows: 

''Hands   tied  temporarily,   will   advise    defi- 
'        nitely  few  days." 

XL. 
The  District  Court  erred  in  sustaining  the  objec- 
tion of  the  United  States  to  a  question  propounded 
to  the  witness  F.  R.  Muhs  as  follows : 

Question:  "Now,  give  the  jury  some  idea  of 
how  profitable  it  has  been,  say  how  much  money 
in  proportion  to  the  capital  your  mills  have 
made?" 
The  witness  had  testified  that  the  companies  with 
which  he  was  identified,  the  Santa  Cruz  Portland 
Cement  Company  and  the  Standard  Portland  Ce- 
ment Company,  after  1908  had  made  money,  and 
the  evidence  sought  to  be  elicited  was  for  the  pur- 
pose of  showing  that  the  amount  of  money|  made 
had  been  small  as  compared  with  the  capital  in- 
vested. 

XLI. 
The  District  Court  erred  in  sustaining  the  ob- 
jection of  the  United  States  to  a  question  pro- 
pounded to  the  witness  F.  R.  Muhs,  in  which  he  was 
requested  to  tell  the  jury  whether  in  his  judgment, 
taking  into  consideration  the  cost  of  manufacturing 
and  the  freight  which  was  paid  on  cement,  the  price 
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charged  by  his  mills  was  or  was  not  a  reasonable 
price. 

XLII. 
'  The  District  Court  erred  in  sustaining  the  objec- 
tion of  the  United  States  to  testimony  by  the  de- 
fendants through  the  witness  L.  C.  Newlands  as  to 
the  reasonable  cost  [795]  of  putting  up  the  mill 
of  the  Oregon  Portland  Cement  Company  in  1915 
and  1916,  which  evidence  was  offered  for  the  pur- 
fpose  of  showing  the  cost  of  manufactured  product, 
the  defendants  claiming  that  the  cost  or  value  of 
the  factory  is  a  proper  element  to  take  into  consid- 
eration in  ascertaining  the  cost  of  the  manufac- 
tured product. 

XLIII. 

The  District  Court  erred  in  the  ruling  of  the 
Court  excluding  evidence  offered  by  the  defendants 
through  the  witness  Ballard,  that  after  he  had  made 
investigation  into  the  affairs  of  the  Oregon  Port- 
land Cement  Company  as  vice-president  and  acting 
president  of  said  corporation  and  had  interviewed 
all  the  parties  who  were  conducting  the  business 
of  said  corporation  in  order  to  ascertain  whether 
or  not  the  Oregon  Portland  Cement  Company  or  its 
officers  were  violating  the  provisions  of  the  law 
under  which  the  indictment  was  found,  that  he  found 
no  evidence  to  sustain  a  charge  of  violation  of  this 
law,  and  in  refusing  to  admit  evidence  to  this  ef- 
fect. 

XLIV. 

The  District  Court  erred  in  sustaining  the  objec- 
tion of  the  United  States  to  the  following  question 
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propounded  to  the  witness  Ballard  by  the  attorneys 
for  the  defendants: 

Question:  ''What  did  you  do,  Mr.   Ballard, 

in  order  to  ascertain  the  prices  at  which  the 

Oregon  Portland  Cement  Company's  products 

were  being  sold?" 

and  erred  in  refusing  said  question  to  be  answered 

and  in  refusing  to  allow  the  defendants  to  show  by  this 

witness  the  prices  at  which  the  Oregon  Portland 

Cement  Company's  products  were  sold.     [796] 

XLV. 
The  District  Court  erred  in  sustaining  the  objec- 
tion of  the  United  States  to  the  following  question 
propounded  to  the  witness  Ballard : 

Question:  ''And  what,  if  anything,  did  he  say 
to  you  with  regard  to  prices  at  which  the  prod- 
ucts of  the  mill  were  to  be  sold?" 
and  in  refusing  to  permit  the  defendants  to  show 
what  Clark  Moore  told  Mr.  Ballard,  vice-president 
and  acting  president  of  the  corporation,  in  regard 
to  prices  at  which  the  products  of  the  mill  were 
sold.  The  testimony  which  was  offered  was  for  the 
purpose  of  showing  that  Clark  Moore  said  nothing 
in  regard  to  prices  at  which  products  of  the  mill 
were  to  be  sold. 

:  xLvi. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  this  defendant  to  the  following  question 
propounded  to  the  witness  H.  S.  McCracken : 

Question :  "  At  what  price  did  you  sell  cement 
at  that  time?" 
and  erred  in  allowing  said  question  to  be  answered. 
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The  witness  McCracken  was  a  dealer  in  cement  in 
the  city  of  Portland;  he  had  testified  in  regard  to 
prices  which  he  paid  for  cement  to  the  Oregon 
Portland  Cement  Company  and  other  cement  manu- 
facturers; and  the  testimony  admitted  was  to  the 
effect  that  he  sold  cement  at  $2.30  because  he  could 
get  no  more  for  his  cement  than  other  companies 
could  get,  that  the  California  companies  were  sell- 
ing cement  in  Portland  through  their  own  selling 
agencies,  and  were  selling  to  the  public  at  $2.30. 

XLYII. 

The  District  Court  erred  in  sustaining  the  ob- 
jection of  the  United  States  to  the  admission  in 
evidence  of  a  certain  telegram  [797]  offered  by 
the  defendants  addressed  to  R.  P.  Butchart  and 
signed  by  Charles  Boettcher,  E.  Prossett,  and  R.  J. 
Morse,  dated  July  27,  1916.  This  telegram  had 
been  identified  by  the  witness  Wirt  Minor  as  a  tele- 
gram shown  to  him  or  read  to  him  by  Aman  Moore 
at  a  meeting  held  in  his  office  between  Aman  Moore, 
Clark  M.  Moore,  representing.  Mr.  Boettcher,  and 
Harry  Ross,  representing  Mr.  Butchart.  This  tele- 
gram is  as  follows : 

July  27,   1916. 
^'Mr.  R.  P.  Butchart, 

Vanderbilt  Hotel,  New  York  City. 

We  have  inspected  your  plant  here  and  have 
no  criticism  to  make  of  Mr.  Newlands  management 
but  on  account  of  notoriety  of  lawsuit  and  damage 
to  company  would  recommend  Aman  Moore  be 
placed  in  charge  of  plant  and  quarries  leaving 
sales  as  at  present  and  that  you  wire  Mr.  Newlands 
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to  resign  and  permit  the  election  of  some  new 
member  to  Board  of  Directors.  We  have  talked 
to  a  number  of  stockholders  here  and  they  are 
unanimous  that  settlement  should  be  made  with 
Moore  to  prevent  notoriety  and  damage  of  his  suit. 
Bank  also  refused  to  extend  loan  unless  assured 
suit  will  not  be  brought.  We  have  looked  over 
figures  in  office  and  find  we  must  have  at  once 
fifty  thousand  dollars  more  to  meet  pay  rolls  and 
bills.  Wilcox  will  loan  part  if  board  is  reorganized. 
If  change  meets  with  your  approval  will  you  kindly 
wire  Teal  and  Minor  attorneys  and  stockholders 
to  call  meeting  and  reorganize  board  and  appoint 
Moore  superintendent. 

C.  BOETTCHER. 

R.  J.  MORSE. 

E.  POSSETT." 
and  erred  in  excluding  said  testimony.     [798] 

XLVIII. 
The  District  Court  erred  in  sustaining  the  objec- 
tion of  the  United  States  to  the  admission  in  evi- 
dence of  a  telegram  from  the  witness  Clark  M.  Moore 
to  Grant  Fee  and  of  a  letter  from  Grant  Fee  to  the 
witness.  These  papers  were  marked  defendants' 
identifications  112  and  113  respectively,  and  were 
excluded  by  the  ruling  of  the  court.  In  substance 
they  relate  to  the  proposed  visit  of  Clark  M.  Moore 
to  San  Francisco  in  August,  1916,  and  to  a  meet- 
ing which  he  wished  to  have  with  Grant  Fee  at 
that  time  with  a  view  to  selling  him  Oregon  Port- 
land cement  for  the  erection  of  the  Portland 
postoffice.     The  witness  had  testified  in  regard  to 
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the  purpose  for  which  he  had  gone  to  California, 
and  among  other  things  he  went  there  to  see  Mr. 
Fee  to  sell  him  if  possible  the  cement  for  the  Port- 
land postoffice,  for  which  said  Fee  had  obtained  a 
contract. 

XLIX. 

The  District  Court  erred  in  sustaining  the  objec- 
tion of  the  United  States  to  certain  telegrams 
offered  in  evidence  by  the  defendants,  marked  de- 
fendants' identifications  114  and  115,  and  to  the 
exclusion  of  said  telegrams  from  the  evidence 
by  the  ruling  of  the  court.  The  witness  Clark 
M.  Moore  had  testified  regarding  a  visit  he  made 
in  August,  1916,  to  San  Francisco,  and  among 
other  objects  of  that  visit  was  to  see  a  Mr.  Hiltz 
who  was  a  representative  of  the  Portland  Cement 
Association  on  the  Pacific  coast  with  a  view  to 
having  him  come  to  Portland  and  arrange  for  an 
inspector  on  some  road  work  which  was  being  done 
to  see  that  the  work  should  be  done  according  to 
specifications,  and  in  connection  therewith  the 
defendants  offered  in  evidence  certain  telegrams, 
as  aforesaid,  for  the  purpose  of  showing  this  to  be, 
among  [799]  other  things,  his  object  in  going  to 
San  Francisco. 

L. 

The  District  Court  erred  in  overruling  the  objec- 
tion of  the  defendant  to  excerpts  from  a  letter 
written  by  the  witness  Clark  M.  Moore  to  Mr. 
Boettcher,  dated  May  18,  1916.  This  letter  was 
written  by  Mr.  Clarke  M.  Moore  to  Mr.  Boettcher 
after  a  meeting  of  the  Portland  Cement  Associa- 
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tion  in  Chicago,  dated  May  18,  1916,  and  said 
excerpts  and  letter  are  marked  Plaintiff's  Exhibit 
163. 

LI. 
The   District    Court   erred   in   that   part   of   its 
charge  to  the  jury  as  follows: 

'^It    (the   indictment)    contains   two   counts; 
the  first  charges  certain  parties,  managers,  or 
representatives  of  cement  manufacturing  con- 
cerns in  the  states  of  Oregon,  Washington,  and 
California    with    entering    into    an    unlawful 
combination  or  agreement  in  restraint  of  trade. 
.     .     .     .     The  second  count  charges  the  same 
parties  by  means  of  the  same  arrangement  and 
combination,    with    monopolizing  the    trade  in 
cement  in  these  several  states." 
LII. 
The   District    Court   erred   in   that   part   of   its 
charge  to  the  jury  as  follows: 

''Section  II  of  the  Act  provides  that  every 
person  who  shall  monopolize  any  part  of  the 
trade  or  commerce  among  the  several  states 
or  with  foreign  nations,  shall  be  guilty  of  a 
misdemeanor. ' ' 

LIII. 
The  District  Court  erred  in  that  portion  of  its 
charge  to  the  jury  as  follows:     [800] 

''Now  the  second  count  of  the  indictment,  as 
I  have  already  said  to  you,  charges  the  de- 
fendants with  monopolizing  the  trade  or  com- 
merce between  the  states,  in  violation  of  Sec- 
tion two  of  the  Act,  which  provides  that  all 


896  R.  P.  Biitchart  and  Clark  M.  Moore 

persons  who  shall  monopolize  or  attempt  to 
monopolize  or  combine  with  any  person  or  per- 
sons to  monopolize  any  part  of  the  or  commerce 
among  the  several  states,  shall  be  guilty  of  a 
crime.  To  constitute  the  offense  of  monopoly^ 
under  the  Act,  it  is  necessary  to  acquire  exclu- 
sive right  to  such  commerce  by  means  which  pre- 
vent others  from  engaging  therein.  The  popu- 
lar meaning  of  monopoly  is  the  sole  power  of 
dealing  in  some  particular  commodity,  in  some 
particular  market  or  place,  or  carrying  on  some 
particular  business.  Anything  less  than  this 
is  not  a  monopoly.  The  size  of  a  business  is 
not  in  itself  a  violation  of  this  law.  The  act 
denounced  by  the  statute  is  the  certain  and 
necessary  prevention  of  other  persons  engag- 
ing in  such  business  and  thereby  stifling  or 
preventing  competition.  The  evil  against 
which  the  statute  is  directed  is  not  the  enlarge- 
ment of  the  trade  of  one  person,  but  the  de- 
struction of  the  trade  of  others,  in  some  com- 
modity. It  is  the  suppression  of  competition 
by  the  unification  of  interest  or  manage- 
ment, or  by  agreement  or  concerted  action. 
It  signifies  the  combining  or  bringing  together 
into  the  hands  of  one  person,  or  group  of 
persons,  the  control,  or  the  power  of  control 
over  a  particular  business  or  employment,  so 
that  competition  may  be  suppressed  by  prevent- 
ing others  from  engaging  therein." 
LIV. 
The   District   Court   erred   in  that   part   of  its 
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charge  to  the  jury  relating  to  the  Portland  Cement 
Company  prior  to  [801]  the  organization  of  the 
Oregon  Portland  Cement  Company,  and  particu- 
larly to  that  portion  as  follows: 

"There  have  been  introduced  in  evidence 
some  letters  passing  between  Mr.  Butchart 
and  Mr.  Aman  Moore  at  a  time  prior  to  the 
date  the  Oregon  corporation  began  marketing 
its  products,  and  prior  to  the  time  that  Clark 
Moore  became  connected  with  the  concern.'^ 
.  .  .  .  ' '  They  are,  however,  evidence  against 
Mr.  Butchart,  and  may  be  considered  by  you  for 
the  purpose  of  showing  the  conditions  as  they 
existed  at  the  time  Clark  Moore  became  sales 
manager  for  the  Oregon  Company." 

LV. 
The  District  Court  erred  in  that  portion  of  its 
charge  to  the  jury  as  follows: 

"Certain  letters  have  also  been  introduced 
in  evidence,  written  by  Aman  Moore  and 
addressed  to  Mr.  Butchart,  which  contain 
statements  or  suggestions  concerning  fixing 
prices  or  allotment  of  territory,  by  agreement 
with  other  manufacturers.  The  statements  or 
suggestions  contained  in  these  letters  are  not 
evidence  against  Mr.  Butchart,  and  do  not 
tend  to  prove  the  connection  of  Butchart  with 
any  such  agreement  or  combination,  unless  it 
appears  that  he  acquiesced  in  the  suggestion,  or 
acted  thereon,  or  combined  with  other  manu- 
facturers in  accordance  with  the  statements  or 
suggestions  so  made  by  Moore. 
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Various  letters  have  also  been  introduced 
written  by  officials,  or  associates  of  officials, 
of  cement  manufacturers  in  Washington  and 
California,  to  defendants  Clark  Moore  and 
Butchart.  Any  statements,  suggestions,  or 
requests  [802]  contained  in  any  such  letters 
are  not  to  be  taken  or  deemed  as  evidence  of 
the  guilt  or  innocence  of  the  defendants  Moore 
or  Butchart,  unless  Butchart  or  Moore  acqui- 
esced in  such  statement  and  acted  thereon,  or 
combined  with  other  cement  manufacturers  in 
accordance  with  the  statements  or  suggestions 
made  or  contained  in  the  letters,  but  these 
letters  are  part  of  the  evidence,  showing  the 
relation  existing  between  these  people,  and 
their  conduct  and  actions,  and  for  that  purpose 
are  competent  and  should  be  given  such  weight 
as  you  gentlemen  may  think  they  are  entitled 
to," 

and  the  District  Court  erred  particularly  in  that 

portion  of  the  charge  as  follows: 

''.  .  .  .  but  these  letters  are  a  part  of  the 
evidence,  showing  the  relation  existing  between 
these  people,  and  their  conduct  and  actions,  and 
for  that  purpose  are  competent  and  should  be 
given  such  weight  as  you  gentlemen  may  think 
they  are  entitled  to." 

LYI. 
The   District   Court   erred   in   its   charge  to   the 

jury   as   follows: 

"There  has  also  been  some  testimony  to  the 
effect  that  charges  of  illegal  combination  were 
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made  to  the  directors  of  the  Oregon  Company 
in  June,  1916,  and  perhaps  later.  These 
charges  culminated,  as  you  will  recall,  in  cer- 
tain suits  or  actions  brought  by  Aman  Moore 
against  certain  officers  or  directors  of  the  Oregon 
Company,  and  also  resulted  in  the  appointment 
of  a  stockholder  committee,  to  investigate  these 
charges.  The  opinion  of  this  committee,  or 
of  any  director,  as  to  the  truth  of  the  charges, 
[803]  is  quite  immaterial,  and  should  be  dis- 
regarded by  you.  The  fact  that  such  charges 
were  made,  however,  may  be  considered  by  you 
in  connection  with  the  manner  of  conducting 
the  business  of  the  company,  and  you  may  com- 
pare what  was  done  before  and  afer  the  charges 
were  made  and  these  suits  filed,  if  there  was 
any  change  in  the  manner  of  doing  business, 
in  passing  upon  the  guilt  or  innocence  of  the 
defendants;  and  it  is  for  you  to  determine 
whether  sales,  if  any,  made  in  Washington, 
after  the  making  of  these  charges,  were  de- 
signed or  intended  for  the  purpose  of  evading 
such  charges." 

and  particularly  the  District  Court  erred  in  that 

portion  of  said  charge  as  follows: 

''.  .  .  .  The  fact  that  such  charges  were 
made,  however,  may  be  considered  by  you  in  con- 
nection with  the  manner  of  conducting  the  busi- 
ness of  the  company,  and  you  may  compare 
what  was  done  before  and  after  the  charges 
were  made  and  these  suits  filed,  if  there  was 
any  change  in  the  manner  of  doing  business,  in 
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passing  upon  the  guilt  or  innocence  of  the  de- 
fendants; and  it  is  for  you  to  determine 
whether  sales,  if  any,  made  in  Washington, 
after  the  making  of  these  charges,  were  de- 
signed or  intended  for  the  purpose  of  evading 
such  charges." 

LVII. 
The  District  Court  erred  in  that  portion  of  its 
charge,  which  is  as  follows: 

"Mr.  Butchart,  however,  while  upon  the  stand, 
testified  that  he   did  not  make  certain   state- 
ments attributed  to  him  by  Aman  Moore,  but 
said  nothing  about   the  letters  written     [804] 
by  him  to  Aman  Moore;  nor  did  he  say  any- 
thing about  the  meeting  in  San  Francisco,  re- 
ferred to  in  these  letters,  nor  offer  any  expla- 
nation of  the  letters,  or  any  other  statements 
contained   therein.     Now   this   was   his   privi- 
lege, and  being  a  defendant  he  could  not  be  re- 
quired to  say  more  if  he  did  not  desire  to  do 
so,  nor  could  he  be  cross-examined  as  to  mat- 
ters not  covered  by  the  direct  testimony,  but 
upon  passing  upon  the  evidence  in  this  case  for 
the  purpose  of  finding  the  facts,  you  have  a 
right  to  take  this  omission  of  the  defendant 
into    consideration.     A    defendant    is    not    re- 
quired under  the  law  to  take  the  witness  stand. 
He  cannot  be  compelled  to  testify  at  all,  and  if 
he  fails  to  do  so  no  inference  unfavorable  to 
him  may  be  drawn  from  that  fact,  nor  is  the 
prosecution   permitted,   in   that   case,   to   com- 
ment unfavorably  upon  the  defendant's  silence. 
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But  where  a  defendant  elects  to  come  upon  the 
witness  stand  and  testify,  he  then  subjects 
himself  to  the  same  ruling  that  apply  to  any 
other  witness,  and  if  he  has  failed  to  deny 
or  explain  acts  of  an  incriminating  nature 
that  the  evidence  of  the  prosecution  tends  to 
establish  against  him,  such  failure  may  not 
only  be  commented  upon,  but  may  be  considered 
by  the  jury  with  all  the  circumstances,  in 
reaching  their  conclusion  as  to  his  guilt  or 
innocence,  since  it  is  a  legitimate  inference  that 
could  he  have  truthfully  denied  or  explained 
the  incriminating  evidence,  if  there  is  any 
against  him,  he  would  have  done  so." 
and  the  District  Court  erred  particularly  in  that 
portion  of  the  charges  as  follows: 

'^  .  .  .  nor  did  he  say  anything  about  the 
meeting  in  San  Francisco  referred  to  in  these 
letters."     [805] 

LVIII. 
The  District  Court  erred  in  that  portion  of  its 
charge  wherein  the  trial  court  instructed  the  jury 
in  regard  to  certain  letters  written  by  Aman  Moore 
to  R.  P.  Butchart,  and  which  contained  statements 
or  suggestions  concerning  fixing  prices  by  allotting 
territory  by  agreement  with  other  manufacturers, 
and  particularly  to  that  portion  of  the  charge 
wherein  the  Court  submitted  to  the  jury  said  letters 
as  evidence  against  the  defendant  R.  P.  Butchart, 
if 

"it  appears  that  he  acquiesced  in  the  sugges- 
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tions,  or  acted  thereon,  or  combined  with  other 
manufacturers   in   accordance   with   the    state- 
ments or  suggestions." 
LIX. 
The  District  Court  erred  in  refusing  to  charge 
the  jury  as  duly  requested  by  this  defendant  in 
writing,  as  follows: 

"Portland    cement    is    a    mineral    product. 
Certain   earths   or  minerals,   principally  lime 
and   clay,    are   mixed   in   specific   proportions, 
fused   by    intense   heat    into    a    new    uniform 
composition  known  as  klinker  and  this  klinker 
ground  to  an  impalpable  powder  with  certain 
ingredients  added,  is  the  Portland  cement  of 
commerce.     It  is  sold  by  barrels,   for  in  the 
earlier  stages  of  the  industry  the  containers 
were    always    wooden   barrels.     The    net    con- 
tent of  such  barrel  was  376  pounds  of  cement. 
In  the  later  development  of  the  industry  the 
practice    obtained    and    now    rules    upon    the 
Pacific  coast  of  packing  the  cement  in  sacks, 
each    sack   weighing   94    pounds.     Thus,    four 
of  these  sacks  equal  one  barrel,  but  the  sales 
are  still  in  terms  of  barrels,  and  mill  capacity 
is  spoken  of  in  terms  of  barrels.     When  of  a 
given  mill  it  is  said  that  it  has  a  capacity  of 
1,000  barrels,  it  means  that  working  to  capacity 
that  mill  can  output   1,000     [806]     barrels  a 
day.     In  the  sales  of  cement  on  the  Pacific 
coast  provision  is  usually  made  to  compensate 
the  ultimate  purchaser  for  return  of  sacks  in 
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good  condition.     In  this  regard  the  usual  al- 
lowance is  from  71/2  to  10  cents  per  sack. 

To  the  successful  manufacurer  of  cement  a 
factory  requires  its  limestone  quarry  and  its 
clay  deposit;  the  other  ingredients,  such  as 
gypsum,  etc.,  usually  being  purchased  abroad. 
The  rough  material  brought  to  the  mill  are 
subjected  to  a  drying  heat,  to  grinding  to  a 
given  degree  of  fineness,  to  admixture  in  due 
proportions,  and  then  to  an  intense  heat  in 
kilns.  The  product  of  this  is  known  as  klinker. 
The  klinker  marks  the  termination  of  the  first 
stage  in  the  production  of  cement.  It  may  be 
heaped  in  piles  and  exposed  to  the  air  and 
improves,  rather  than  deteriorates  by  this  from 
the  beneficial  chemical  changes  which  result 
from  the  action  of  the  oxygen  in  eliminating 
the  free  lime  which  the  klinker  may  contain. 
In  the  second  process  of  manufacture  the 
klinker  is  ground  to  an  extreme  fineness,  thoro- 
ughly mixed  with  ithe  minor  ingredients  and 
transported  to  the  warehouse  or  packing  house 
as  the  completed  product  ready  for  the  market. 
The  principal  ingredients  being  furnished  by  the 
earth  in  a  state  of  nature,  the  cost  of  these  in 
their  primitive  state  is  not  as  a  rule  great.  That 
cost  is  principally  composed  of  the  investment  in 
mill  machinery  and  of  labor.  The  mill  machin- 
ery is  complicated  and  expensive — dryers,  grind- 
ers, kilns,  conveyors,  etc.  Much  heat  being 
necessary,  the  fuel  item  is  an  extremely  heavy 
one.     Owing  to  the  nature  of  the  process  by 
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which  cement  is  made  and  the  necessary  appli- 
cation of  intense  heat,  the  kilns  and  other 
machinery  are  subject  to  rapid  deterioration 
in  use.  The  life  of  a  cement  mill  in  operation 
is  ten  years,  or  in  other  words  [807]  the 
necessary  renewals  and  replacements  have  in 
ten  years  substituted  a  completely  new  set  of 
machinery  for  the  original." 
LX. 
The  District  Court  erred  in  refusing  to  charge 

the  jury  as  duly  requested  by  this  defendant  in 

writing,  as  follows: 

''Portland  cement  is  an  article  of  commerce 
and  under  the  law  must  be  tested  before  it  is 
placed  upon  the  market,  and  any  brand  of 
Portland  cement  which  stands  these  tests  and 
fulfills  the  requirements  of  the  law  can  be  used 
in  all  work  in  which  Portland  cement  is  used.'' 
LXI. 
The  District  Court  erred  in  refusing  to  charge 

the  jury  as  duly  requested  by  this  defendant  in 

writing,  as  follows: 

"Every  manufacturer  has  the  right  to  ascer- 
tain in  any  legitimate  way  the  price  at  which 
goods  manufactured  by  others  and  competing 
with  the  product  of  his  mills  are  sold.  Com- 
peting manufacturers  issuing  price  lists  from 
time  to  time  may  legally  exchange  their  re- 
spective price  lists.  Competing  manufac- 
turers may  lawfully  advise  one  another 
of  the  territory  in  which  their  manufac- 
tured products  are  marketed  and  may  lawfully 
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advise  one  another  of  the  prices  at  which  their 
respective  products  are  put  upon  the  market. 
Giving  and  receiving  such  information  is  not 
forbidden  by  law." 

LXII. 
The  District  Court  erred  in  refusing  to  charge 

the  jury  as  duly  requested  by  this  defendant  in 

writing,  as  follows: 

''It  is  therefore  a  natural  conclusion  that  the 
mere  fact  that  a  manufacturer  of  Portland  ce- 
ment in  the  State  of  California,  Oregon,  and 
Washington  may  have  issued  from  time  to  time 
price  lists  or  circulars  stating  the  price  at 
which  and  terms  on  which  the  product  of  his 
factory  would  be  sold  and  that  a  similar  price 
list  or  circular  [808]  letter  may  have  been 
issued  by  some  or  by  all  other  manufacturers 
of  Portland  cement  in  said  states  and  that  in 
all  of  said  price  lists  or  circular  letters  issued 
at  or  about  the  same  time  the  price  of  Portland 
cement  is  the  same  and  the  terms  of  sale  the 
same,  will  not  in  itself  constitute  a  violation  of 
the  statute  or  be  in  contravention  of  the 
law,  nor  can  you  find  the  defendants  guilty 
upon  evidence  of  this  character  alone  even 
though  you  should  find  that  every  manufac- 
turer sold  his  product  at  the  same  price  and 
upon  the  same  terms.  To  constitute  a  viola- 
tion of  the  law,  there  must  also  be  evidence 
which  satisfies  your  minds  beyond  a  reasonable 
doubt  that  such  prices  or  terms  were  fixed  by 
agreement  or  combination  between  the  several 


906  R.  P.  Butchart  and  Clark  M.  Moore 

manufacturers  and  that  defendants  Butchart 
and  Moore  were  parties  to  such  agreement  or 
combination." 

LXIII. 
The  District  Court  erred  in  refusing  to  charge 

the  jury  as  duly  requested  by  this  defendant  in 

writing,  as  follows: 

^' Every  manufacturer  of  Portland  cement 
has  the  legal  right  to  determine  from  time  to 
time  the  territory  in  which,  the  parties  to  whom, 
the  prices  at  which,  and  the  manner  in  which 
the  product  of  his  factory  shall  be  sold.  He 
may  also  issue  price  lists  or  circulars  and  em- 
ploy any  other  method  which  he  may  desire  to 
advertise  or  sell  the  product  of  his  mill.  Such 
conduct  is  not  a  violation  of  the  statute  under 
which  the  defendants  are  indicted  or  in  con- 
travention of  any  law." 
LXIV. 
The  District  Court  erred  in  refusing  to  charge 

the  jury  as  duly  requested  by  this  defendant  in 

writing,  as  follows:     [809] 

''Every  commodity  such  as  Portland  cement 
is  under  normal  business  conditions  put  upon 
the  market  for  sale  and  sold  and  the  average 
price  at  which  such  commodity  is  sold  is  com- 
monly designated  as  the  market  or  market 
price.  Under  normal  conditions  Portland  ce- 
ment is  sold  in  this  manner  and  the  price  at 
which  it  is  so  sold  from  time  to  time  would 

'        constitute  the  market  price  at  the  time.     Such 
market  price  naturally  changes  from  time  to 
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time  due  to  cost  of  manufacture,  cost  of 
transportation,  supply  and  demand,  and  to 
other  causes  too  niunerous  to  enumerate.  Each 
sale  affects  and  therefore  each  manufacturer  in 
offering  and  selling  his  factory's  output  neces- 
sarily contributes  to  making  the  market  price 
and,  of  course,  such  action  on  his  part  is  not 
in  violation  of  the  law.  It  is  only  the  making 
or  fixing  of  the  market  price  by  agreement, 
combination,  or  conspiracy  with  other  manu- 
facturers which  is  prohibited,  so  that  if  you 
are  not  satisfied  by  the  evidence  beyond  a  rea- 
sonable doubt  that  either  of  the  defendants, 
Butchart  or  Moore,  as  officers  or  agents  of 
Oregon  Portland  Cement  Co.,  did  agree  or  com- 
bine or  conspire  with  other  manufacturers  of 
Portland  cement  in  the  states  above  mentioned 
to  make  or  fix  the  market  price  for  Portland 
cement  or  agree  or  combine  or  conspire  with 
other  manufacturers  to  limit  the  territory  in 
which  Oregon  Portland  Cement  Company 
should  sell  its  products  or  agree  or  combine  or 
conspire  with  other  manufacturers  to  limit  the 
territory  or  fix  the  price  at  which  the  products 
of  the  mill  of  some  other  manufacturers 
should  be  sold,  you  must  return  a  verdict  of 
not  guilty." 

LXV. 
The  District  Court  erred  in  refusing  to  charge 
the     [810]     jury  as  duly  requested  by  this  defend- 
ant in  writing,  as  follows: 
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''I  have  permitted  the  government  to  intro- 
duce evidence  tending  to  show  that  in  1915  the 
Spokane,  Portland  &  Seattle  Railway  Company- 
promised  to  reduce  its  freight  charges  upon 
Portland  cement  from  Irwin,  Washington,  to 
Portland,  Oregon,  and  Vancouver,  Washington, 
and  that  the  Western  Washington  Cement 
Manufacturers  and  some  of  the  Northern 
California  Cement  Manufacturers  combined 
to  defeat  such  proposed  change  in  the 
freight  rate  and  that  they  succeeded  in 
defeating  the  same  by  promising  to  supply 
cement  from  their  mills  for  the  Inter- 
state Bridge  at  the  price  at  which  cement  for 
this  purpose  was  offered  by  the  Irwin  plant  if 
the  rate  had  been  installed.  Such  action  on  the 
part  of  the  Western  Washington  and  Cali- 
fornia manufacturers,  if  proven  to  your  satis- 
faction, would  not  constitute  a  violation  of  the 
statute  on  which  this  indictment  is  based." 
LXVI. 
The  District  Court  erred  in  refusing  to  charge 

the  jury  as  duly  requested  by  this    defendant    in 

writing,  as  follows: 

''There  is  a  distinction  between  restraint  of 
competition  and  restraint  of  trade.  The  latter 
expression  had,  when  the  anti-trust  act  was 
passed,  a  definite  legal  signification.  Not  every 
combination  in  restraint  of  competition  is  in 
restraint  of  trade.     But  it  does  not  necessarily 

•         follow  that  restraint  of  competition  is  a  re- 
straint of  interstate  trade  and  commerce.     The 
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determination  of  whether  it  be  so  must  depend 
upon  the  facts  and  circumstances  of  each  in- 
dividual case.  It  is  undoubtedly  the  policy  of 
the  statute  that  competitive  conditions  in  inter- 
state trade  should  be  [811]  maintained 
wherever  their  abolition  would  tend  to  suppress 
or  diminish  interstate  trade.  But  this  being 
true  does  not  read  into  the  statute  a  denunci- 
ation of  all  agreements  that  may  restrain  com- 
petition without  regard  to  their  purpose  or 
direct  effect  to  restrain  'trade  or  commerce 
among  the  several  states.'  To  what  extent  the 
anti-trust  act  condemns  combinations  that  re- 
strain full  and  free  competition  in  interstate 
trade  is  a  question  that  has  been  much  de- 
bated, and  it  has  been  settled  that  it  does  not 
condemn  combinations  which  only  indirectly, 
remotely,  or  incidentally  restrain  interstate 
trade. 

The  language  of  the  anti-trust  act  is  not  to 
receive  that  literal  construction  which  will  im- 
pair rather  than  enhance  freedom  of  interstate 
commerce.  Restraint  of  interstate  trade  and 
restraint  of  competition  in  interstate  trade  are 
not  interchangeable  expressions.  There  may 
be,  under  the  anti-trust  act,  restraint  of  compe- 
tition that  does  not  amount  to  restraint  of  in- 
terstate trade." 

LXVII. 
The  District  Court  erred  in  refusing  to  charge 

the  jury  as  duly  requested  by  this  defendant  in 

writing,  as  follows: 
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"Even  if  you  are  satisfied  from  the  evidence 
that  there  was  an  agreement  or  conspiracy  or 
combination  or  a  concert  of  action  among  the 
manufacturers  of  Portland  cement  in  the  states 
above  mentioned  to  define  the  territory  in 
which  or  the  prices  at  which  the  product  of  the 
several  factories  or  mills  should  be  sold,  yet 
such  agreement,  conspiracy,  or  combination  is 
not  necessarily  within  the  prohibition  of  the 
statute,  for  to  constitute  a  violation  [812] 
of  the  statute  you  must  also  be  satisfied  from 
the  evidence  beyond  a  reasonable  doubt  that 
said  manufacturers  thereby  intended  to  re- 
strain interstate  commerce  in  cement  in  the 
market  for  Portland  cement  to  an  unreasonable 
degree  or  that  interstate  commerce  in  cement 
was  thereby  restrained  to  an  unreasonable  ex- 
tent." 

LXVIII. 
The  District  Court  erred  in  refusing  to  charge 

the  jury  as  duly  requested  by  this  defendant    in 

writing,  as  follows: 

''It  is  entirely  lawful  for  anyone  to  do  what 
he  can  to  prevent  a  transportation  company 
from  putting  in  a  freight  rate  which  he  may 
deem  unjust  and  discriminatory,  and  which  he 
may  think  will  injuriously  and  unjustly  affect 
his  business.  Any  number  of  persons  who  may 
be  similarly  situated  may  join  in  opposing  the 
installation  of  such  freight  rate.  It  is  in  evi- 
dence that  the  Western  Washington  Cement 
Manufacturers  and  some  of  the  Northern  Call- 
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fornia  Cement  Manufacturers  combined  in 
1915  to  defeat  a  proposed  change  or  re- 
duction in  the  freight  rate  on  cement 
from  Irwin,  Washington,  to  Portland, 
Oregon,  and  Vancouver,  Washington,  but  this 
action  on  their  part  was  legitimate  and  lawful, 
and  does  not  constitute  any  violation  of  the 
Sherman  Act." 

LXIX. 
The  District  Court  erred  in  refusing  to  charge  the 

jury  as  duly  requested  by  this  defendant  in  writing, 

as  follows: 

''Manufacturers  of  Portland  cement  may  law- 
fully ascertain  the  markets  or  territories  in 
which  and  the  price  or  prices  at  which  other 
manufacturers  of  Portland  cement  sell  or  mar- 
ket their  products,  and  having  this  information 
or  [813]  knowledge  may  use  the  same  in 
marketing  their  own  product  so  long  as  they  do 
niot  agree  or  combine  or  conspire  with  such 
other  manufacturers,  but  act  independently  of 
them.  It  is  only  actions  taken  by  agreement  or 
combination  or  conspiracy  with  other  manu- 
facturers which  the  law  prohibits." 
LXX. 
The  District  Court  erred  in  refusing  to  charge 

the  jury  as  duly  requested  by  this  defendant    in 

writing,  as  follows: 

''The  indictment  charges  that  an  agreement, 
'combination,  or  conspiracy  was  entered  into  be- 
tween    certain     parties     representing     certain 

'■  ■      manufacturers  of  Portland  cement  in  the  states 
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of  California,  Oregon,  and  Washington  to  con- 
trol or  limit  the  territory  in  which  the  output 
of  the  several  factories  should  be  marketed  and 
to  fix  the  prices  at  which  it  should  be  sold  and 
that  defendants  Butchart  and  Moore  as  the  of- 
ficers and  agents  of  Oregon  Portland  Cement 
Company  were  parties  to  or  became  parties  to 
such  agreement,  combination,  or  conspiracy, 
and  that  such  agreement,  conspiracy,  or  com- 
bination was  entered  into  for  the  purpose  of 
restraining  interstate  commerce  in  Portland  ce- 
ment in  said  states  and  that  such  interstate 
commerce  was  thereby  actually  restrained. 
Before  you  can  find  either  of  the  defendants 
Butchart  or  Moore  guilty,  you  must  therefore 
find  or  be  satisfied  by  the  evidence  beyond  a 
reasonable  doubt,  first,  that  such  agreement, 
conspiracy,  or  combination  was  entered  into  by 
the  defendants  named  in  the  indictments  or  by 
some  of  them;  second,  that  such  agreement, 
conspiracy,  or  combination  was  entered  into 
for  the  purpose  of  restraining  interstate  com- 
merce in  Portland  cement  in  said  states ;  third, 
that  it  did  restrain  or  [814]  restrict  such 
commerce;  fourth,  that  the  defendant  or  de- 
fendants Butchart  and  Moore  were  parties  to 
or  became  parties  to  such  agreement,  conspir- 
acy, or  combination ;  fifth,  that  the  defendant  or 
defendants  Butchart  and  Moore  were  parties 
to  or  became  parties  to  said  agreement,  con- 
spiracy, or  combination  as  officers  or  agents  of 
Oregon  Portland  Cement  Company;  and,  sixth, 
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that  interstate  commerce  in  said  states  in  Port- 
land cement  would  necessarily  be  restrained  or 
was  actually  restrained  by  said  alleged  agree- 
ment, conspiracy,  or  combination  to  an  un- 
reasonable extent  or  degree.  If  you  find  that  one 
of  the  defendants  Butchart  or  Moore  was  not 
a  party  to  such  agreement,  combination,  or 
conspiracy,  you  must  find  him  not  guilty,  and 
if  you  find  that  neither  of  the  defendants 
Butchart  or  Clark  M.  Moore  was  a  party  there- 
to, you  must  return  a  verdict  of  not  guilty  in 
favor  of  each  of  said  defendants." 
LXXI. 
The  District  Court  erred  in  refusing  to    charge 

the  jury  as  duly  requested  by  this  defendant  in 

writing,  as  follows: 

''There  is  no  evidence  in  this  case  which 
tends  to  show  that  either  'R.  P.  Butchart  or 
Clark  M.  Moore  monopolized  or  attempted  to 
monopolize  the  trade  or  commerce  in  Portland 
cement  among  the  states  or  combined  with  any 
person  or  persons  to  monopolize  any  part  of 
the  trade  or  commerce  in  Portland  cement 
among  the  several  states.  You  will  therefore 
return  a  verdict  in  their  favor  in  the  second 
count  of  the  indictment." 
LXXII. 
The  District  Court  erred  in  refusing  to  charge 

the  jury  as  duly  requested  by  this  defendant    in 

writing,  as  follows:     [815] 

"The  evidence  before  you  is  not  sufficient  to 
establish   the   guilt   of    the   defendant   R.    P. 
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Butchart  and  you  are  hereby  directed  to  return 
a  verdict  in  Ms  favor  of  Not  Gruilty." 
LXXIII. 
The  District  Court  erred  in  refusing  to  charge 
the  jury   as  duly  requested  by   this   defendant  in 
writing,  as  follows: 

''The  evidence  before  you  is  not  sufficient  to 
establish  the  guilt  of  the  defendant  Clark  M. 
Moore  and  you  are  hereby  directed  to  return  a 
verdict  in  his  favor  of  Not  Guilty." 
LXXIY. 
The  District  Court  erred  in  refusing  to  charge 
the   jury  as   duly   requested   by   this  defendant  in 
writing,  as  follows: 

''Certain  letters  have  been  introduced,  writ- 
ten by  Aman  Moore  and  addressed  to  R.  P. 
Butchart,  which  contain  statements  or  sugges- 
tions concerning  the  fixing  of  price,  the  allot- 
ment of  territory,  or  agreements  with  other 
manufacturers.  I  instruct  you  that  statements 
or  suggestions  made  by  Aman  Moore  recited  or 
contained  in  such  letters  are  not  evidence 
against  said  Butchart  and  do  not  tend  to  prove 
the  connection  of  said  Butchart  with 
any  such  agreements  or  combinations,  unless  it 
be  further  shown  independent  of  such  state- 
ments or  suggestions  so  made  by  said  Aman 
Moore  and  contained  in  said  letters,  that  said 
Butchart  acquiesced  in  said  statements  and 
acted  thereon  or  combined  with  other  cement 
(.-;     manufacturers  in    accordance  with  the    state- 
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rnents  or  suggestions  so  made  by  said  Aman 
Moore  and  contained  in  said  letters." 

Lxxy. 

The  District  Court  erred  in  refusing  to  charge 

the  jury  as  duly  requested  by  this  defendant  in 

writing,  as  follows:     [816] 

"Letters  have  been  admitted  in  evidence 
written  by  Aman  Moore  to  R.  P.  Butchart,  and 
by  E.  P.  Butchart  to  Aman  Moore,  dated  prior 
to  April  14,  1916,  the  date  upon  which  Clark 
Moore  was  selected  or  appointed  Sales  Manager 
for  the  Oregon  Portland  Cement  Company. 
Any  statements  contained  in  such  letters  or 
correspondence  are  not  evidence  for  or  against 
Clark  Moore,  unless  you  should  find  that  such 
letters  show  a  combination,  conspiracy,  or 
agreement  as  charged  in  the  indictment,  and 
that  after  Clark  Moore  became  Sales  Manager 
of  the  Oregon  Portland  Cement  Company  on 
April  14,  1916,  he  acted  in  furtherance  of  such 
combination  or  conspiracy  and  aided,  abetted, 
or  assisted  in  carrying  out  and  performing  the 
agreements  so  made." 

LXXYI. 
The  District  Court  erred  in  refusing  to  charge 

the  jury  as  duly  requested  by  this   defendant  in 

writing,  as  follows: 

"Various  letters  have  been  introduced,  writ- 
ten by  officials  or  associates  of  officials  from 
cement  manufacturers  in  Washington  and  Cali- 
fornia to  defendants  Clark  Moore  and  E.  P. 
Butchart.    I  instruct  that  any  statements,  sug- 
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gestions,  or  requests  contained  in  such  letters 
are  not  to  be  taken  or  deemed  as  evidence  of 
the  guilt   or    innocence  of  defendants  R.    P. 
Butchart  and  Clark  Moore,  unless  it  be  further 
shown  by  evidence  independent  of  the  state- 
ments contained  in  such  letters  that  defendants, 
Butchart  or  Clark  Moore,  acquiesced  in  such 
statements  and  acted  thereon  or  combined  with 
other  cement  manufacturers  in  accordance  with 
the  statements  or  suggestions  so  made  or  con- 
tained in  said  letters." 
LXVII. 
The  District  Court  erred  in  overruling  and  de- 
nying    [817]     the  motion  and  application  of  this 
defendant  to  set  aside  the  verdict  of  the  jury  re- 
turned in  this  cause  and  grant  a  new  trial  to  this 
defendant  and  in  refusing  to  set  aside  said  verdict 
and  grant  a  new  trial  to  this  defendant. 

CLARK  M.  MOORE, 
By  WIRT  MINOR, 
One  of  His  Attorneys. 
TEAL,  MINOR  &  WINFREE, 
WIRT  MINOR, 
A.  B.  WINFREE, 
Attorneys  for  Defendant,  Clark  M.  Moore. 
Service  of  the  within  assignment  of  errors  and 
receipt  of  a  copy  is  hereby  admitted  this  18th  day 
of  August,  1921. 

HALL  S.  LUSK, 
Assistant  United  States  Attorney. 
Of  Attorneys  for  Defendant  in  Error. 
Filed  August  18, 1921.     G.  H.  Marsh,  Clerk. 
[818] 
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AND  AFTERWARDS,  to  wit,  on  Thursday,  the 
18th  day  of  August,  1921,  the  same  being  the 
4'Oth  judicial  day  of  the  regular  July  term  of 
said  court — Present,  the  Honorable  ROBERT 
S.  BEAN,  United  States  District  Judge,  pre- 
siding— the  following  proceedings  were  had  in 
said  cause,  to  wit :     [819] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  C— 7308. 

UNITED  STATES  OF  AMERICA 

vs. 

S.  H.  COWELL,  W.  H.  GEORGE,  F.  G.  DRUM, 
R.  B.  HENDERSON,  FRANK  W.  ERLIN, 
WILLIAM  G.  HENSHAW,  TYLER  HEN- 
SHAW,  GEORGE  T.  CAMERON,  FRED  H. 
MUHS,  JOHN  C.  EDEN,  A.  A.  SUTHER- 
LAND, A.  F.  COATS,  ALEXANDER  BAIL- 
LIE,  W.  P.  CAMERON,  R.  P.  BUTCHART, 
and  CLARK  M.  MOORE, 

Defendants. 

Order  Allowing  Writ  of  Error,  Staying  Proceed- 
ings and  Fixing  the  Amount  of  Bond. 
R.  P.  Butchart,  defendant  in  the  above-entitled 
cause,  having  filed  in  this  court  a  petition  for  an 
order  allowing  a  writ  of  error  in  the  above-entitled 
cause  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  and  staying  proceedings  upon 
the  judgment  heretofore  entered  in  this  cause  upon 


918  R.  P.  But  chart  and  Clark  M.  Moore 

the  verdict  of  the  jury  duly  returned  and  filed  ill 
this  cause  until  the  determination  of  said  writ  of 
error,  and  the  said  petition  coming  on  at  this  time 
to  be  heard  upon  the  motion  of  the  said  R.  P.  But- 
chart,  and  it  appearing  to  the  Court  that  the  said 
defendant  R.  P.  Butchart  has  heretofore  filed  a 
petition  for  such  writ  of  error  and  therewith  an 
assignment  of  errors,  and  the  Court  being  fully 
advised  in  the  premises,  it  is  considered,  ordered,  ad- 
judged, and  decreed  that  a  writ  of  error  be  and  the 
same  is  hereby  allowed  to  have  reviewed  in  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  the  judgment  heretofore  rendered 
and  entered  in  this  court  and  in  this  cause  on  the  23d 
day  of  February,  1921,  against  the  said  R.  P.  But- 
chart upon  said  verdict,  and  it  is  further  considered, 
ordered,  adjudged,  and  decree  that  upon  the  giving 
by  the  said  defendant  R.  P.  Butchart  of  security, 
with  proper  surety  or  sureties,  acceptable  to  this 
Court,  in  the  amount  of  eight  thousand  dollars 
($8000.00),  the  proceedings  of  this  court  be  sus- 
pended and  stayed  until  the  determination  [819%] 
of  such  writ  of  error  by  said  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

Done  and  dated  in  open  court  this  18th  day;  of 
August,  1921. 

R.  S.  BEAN, 
District  Judge. 

Service  of  the  within  order  and  receipt  of  a  copy 
is  hereby  admitted  this  18th  day  of  August,  1921. 

HALL  S.  LUSK, 
Assistant  United  States  Attorney, 
Of  Attorneys  for  Defendant  in  Error. 
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Filed    August    18,    1921.     G.    H.    Marsh,    Clerk. 
[820] 


AND  AFTERWAEDS,  to  wit,  on  Thursday,  the 
18th  day  of  August,  1921,  the  same  being  the 
40th  judicial  day  of  the  regular  July  term  of 
said  court — Present,  the  Honorable  ROBEET 
S.  BEAN,  United  States  District  Judge,  pre- 
siding— the  following  proceedings  were  had  in 
said  cause,  to  wit:     [821] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

C— 7308. 

UNITED  STATES  OF  AMEEICA, 

Plaintiff, 

vs. 

S.  H.  COWELL,  W.  H.  GEOEGE,  F.  G.  DEUM, 
E.  B.  HENDEESON,  FEANK  W.  EELIN, 
WILLIAM  G.  HENSHAW,  TYLEE  HEN- 
SHAW,  GEOEGE  T.  CAMEEON,  FEED 
H.  MUHS,  JOHN  C.  EDEN,  A.  A.  SUTH- 
EELAND,  A.  F.  COATS,  ALEXANDEE 
BAILLIE,  W.  P.  CAMEEON,  E.  P.  BUT- 
CHAET,  and  CLAEK  M.  MOOEE, 

Defendants. 

Order  Allowing  Writ  of  Error,  Staying  Proceed- 
ings agid  Fixing  the  Amount  of  Bond. 
Clark  M.  Moore,  defendant  in  the  above-entitled 
cause,  having  filed  in  this  court  a  petition  for  an 
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order  allowing  a  writ  of  error  in  the  above-entitled 
cause  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  and  staying  proceedings  upon 
the  judgment  heretofore  entered  in  this  cause  upon 
the  verdict  of  the  jury  duly  returned  and  filed  in 
this  cause  until  the  determination  of  said  writ  of 
error,  and  the  said  petition  coming  on  at  this  time 
to  be  heard  upon  the  motion  of  the  said  Clark  M. 
Moore,  and  it  appearing  to  the  Court  that  the  said 
defendant  Clark  M.  Moore  has  heretofore  filed  a 
petition  for  such  writ  of  error  and  therewith  an 
assignment  of  errors,  and  the  Court  being  fully  ad- 
vised in  the  premises,  it  is  considered,  ordered,  ad- 
judged, and  decreed  that  a  writ  of  error  be  and  the 
«ame  is  hereby  allowed  to  have  reviewed  in  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  the  judgment  heretofore  rendered 
and  entered  in  this  court  and  in  this  cause  on  the  23d 
day  of  February,  1921,  upon  said  verdict  on  said 
23d  day  of  February,  1921,  against  the  defendant 
Clark  M,  Moore,  and  it  is  further  considered,  or- 
dered, adjudged,  and  decreed  that  upon  the  giving 
by  the  said  defendant  Clark  M.  Moore  of  security, 
with  proper  surety  or  sureties,  acceptable  to  this 
Court  in  the  amount  of  five  thousand  dollars  ($5,- 
000.00),  the  proceedings  of  this  court  be  suspended 
and  stayed  until  the  determination  [822]  of  such 
writ  of  error  by  said  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

Done  and  dated  in  open  court  this  18th  day  of 
August,  1921. 

R.  S.  BEAN, 
District  Judge. 
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Service  of  the  within  order  and  receipt  of  a  copy 
is  hereby  admitted  this  18th  day  of  August,  1921. 

HALL  S.  LUSK, 
Assistant  United  States  Attorney, 
Of  Attorneys  for  Defendant  in  Error. 
Filed    August    18,    1921.     G.    H.    Marsh,    Clerk, 
[823] 


^ND  AFTERWARDS,  to  wit,  on  Thursday,  the 
\  18th  day  of  August,  1921,  the  same  being  the 
40th  judicial  day  of  the  regular  July  term  of 
said  court — Present,  the  Honorable  ROBERT 
S.  BEAN,  United  States  District  Judge,  pre- 
siding— the  following  proceedings  were  had 
in  said  cause,  to  wit :     [824] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

C— 7308. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

S.  H.  CO  WELL,  W.  H.  GEORGE,  F.  G.  DRUM,  R. 
B.  HENDERSON,  FRANK  W.  ERLIN, 
WILLIAM  G.  HENSHAW,  TYLER  HEN- 
SHAW,  GEORGE  T.  CAMERON,  FRED 
H.  MUHS,  JOHN  C.  EDEN,  A.  A.  SUTH- 
ERLAND, A.  F.  COATS,  ALEXANDER 
BAILLIE,  W.  P.  CAMERON,  R.  P.  BUT- 
CHART,  and  CLARK  M.  MOORE, 

Defendants. 
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Order  Fixing  Amount  of  Supersedeas  Bond. 

The  defendants,  R.  P.  Butchart  and  Clark  M. 
.'Moore,  having  sued  out  a  writ  of  error  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Mnth  Cir- 
,-cuit  and  application  having  been  made  to  fix  the 
amount  of  the  supersedeas  bond  in  order  that  pro- 
ceedings may  be  stayed  pending  judgment  of  the 
said  Circuit  Court  of  Appeals:  It  is  hereby  OR- 
DERED that  the  amount  of  the  supersedeas  bond  to 
he  given  by  the  defendant  R.  P.  Butchart  be  and 
the  same  is  hereby  fixed  in  the  sum  of  eight  thou- 
sand dollars  ($8,000.00),  and  that  the  amount  of  the 
'supersedeas  bond  to  be  given  by  the  defendant  Clark 
M.  Moore  be  and  the  same  is  hereby  fixed  at  the  sum 
of  five  thousand  dollars  ($5,000.00). 
Dated  this  18th  day  of  August,  1'921. 

R.  S.  BEAN, 
District  Judge. 
Service  of  the  within  order  and  receipt  of  a  copy 
is  hereby  admitted  this  18th  day  of  August,  1921. 

HALL  S.  LUSK, 
Assistant  United  States  Attorney, 
Of  Attorneys  for  Defendant  in  Error. 

Filed    August    18,    1921.     G.    H.    Marsh,    Clerk. 
[825] 


AND  AFTERWARDS,  to  wit,  on  the  19th  day  of 
August,  1921,  there  was  duly  filed  in  said  court 
a  bond  on  writ  of  error  of  R.  P.  Butchart,  in 
words  and  figures  as  follows,  to  wit:     [826] 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

S.  H.  COWELL,  W.  H.  GEORGE,  F.  G.  DRUM, 
R.  B.  HENDERSON,  FRANK  W.  ERLIN, 
WILLIAM  G.  HENSHAW,  TYLER  HEN- 
SHAW,  GEORGE  T.  CAMERON,  FRED 
H.  MUHS,  JOHN  C.  EDEN,  A.  A.  SUTH- 
ERLAND, A.  F.  COATS,  ALEXANDER 
BAILLIE,  W.  P.  CAMERON,  R.  P.  BUT- 
CHART,  and  CLARK  M.  MOORE, 

Defendants. 

Bond  on  Writ  of  Error. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That  I,  R.  P.  Butchart,  as  principal,  and  United 
States  Fidelity  and  Guaranty  Company,  of  Balti- 
more, Maryland,  as  surety,  are  held  and  firmly 
fT30und  unto  the  United  States  of  America,  in  the  sum 
of  Eight  Thousand  Dollars  ($8,000.00),  lawful  money 
of  the  United  States  of  America  for  the  payment  of 
which  sum  well  and  truly  to  be  made  we  and  each 
of  us  hereby  bind  ourselves,  our  successors,  and 
assigns,  jointly  and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this  18th  day  of 
August,  1921. 

The  condition  of  this  obligation  is  such  that : 

Whereas  the  above-named  R.  P.  Butchart 
has  sued  out  a  writ  of  error  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
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to  bring  up  for  review  before  said  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  a 
judgment  rendered  by  the  District  Court  of  the 
United  States  for  the  District  of  Oregon  upon  a 
verdict  in  the  above-entitled  cause,  and 

Whereas  said  R.  P.  Butchart  has  prayed  for  a  re- 
versal by  said  United  States  Circuit  Court  of  Ap- 
peals for  the  Nnith  [827]  Circuit  of  said  judg- 
ment rendered  by  the  said  District  Court  of  the 
United  States  for  the  District  of  Oregon,  and  de- 
sires a  stay  of  proceedings  in  said  District  Court 
of  the  United  States  for  the  District  of  Oregon  until 
the  determination  of  said  writ  of  error  by  said 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit: 

Now,  therefore,  if  said  R.  P.  Butchart  shall  prose- 
cute his  writ  of  error  to  effect,  and  answer  all  dam- 
ages and  costs  that  may  be  aw^arded  against  him  if 
he  fail  to  make  his  plea  good,  including  just  damages 
for  delay  and  costs  and  interest  on  said  writ  of 
€rror,  then  the  above  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue. 

R.  P.  BUTCHART. 
By  WIRT  MINOR, 
One  of  His  Attorneys. 
UNITED      STATES      FIDELITY      AND 
GUARANTY  COMPANY. 
(Seal)  By  H.  WESTENFELDER, 

Its  Attorney  in  Fact. 
Countersigned:  J.     L.     HARTMAN     COM- 
PANY. 

By  H.  WESTENFELDER, 

General  Agents. 
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Approved,  August  19,  1921. 

R.  S.  BEAN, 
Judge. 
Service  of  the  within  bond  and  receipt  of  a  copy 
is  hereby  admitted  this  18th  day  of  August,  1921. 

HALL  S.  LUSK, 
Assistant  United  States  Attorney, 
Of  Attorneys  for  Defendant  in  Error. 

Filed    August    19,    1921.     G.    H.    Marsh,    Clerk. 

[828] 


AND  AFTERWARDS,  to  wit,  on  the  19th  day  of 
/        August,  1921,  there  was  duly  filed  in  said  court 
a  bond  on  writ  of  error  of  Clark  M.  Moore,  in 
words  and  figures  as  follows,  to  wit :     [829] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

S.  H.  COWELL,  W.  H.  GEORGE,  F.  G.  DRUM, 
R.  B.  HENDERSON,  FRANK  W.  ERLIN, 
WILLIAM  G.  HENSHAW,  TYLER  HEN- 
SHAW,  GEORGE  T.  CAMERON,  FRED 
H.  MUHS,  JOHN  C.  EDEN,  A.  A.  SUTH- 
ERLAND, A.  F.  COATS,  ALEXANDER 
BAILLIE,  W.  P.  CAMERON,  R.  P.  BUT- 
CHART,  and  CLARK  M.  MOORE, 

Defendants. 
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Bond  on  Writ  of  Error. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That  I,  Clark  M.  Moore,  as  principal,  and  United 
States  Fidelity  and  Guaranty  Company,  of  Balti- 
more, Maryland,  as  surety,  are  held  and  firmly 
bound  unto  the  United  States  of  America,  in  the 
sum  of  Five  Thousand  Dollars  ($5,000.00),  lawful 
money  of  the  United  States  of  America,  for  the 
payment  of  which  sum  well  and  truly  to  be  made  we 
'and  each  of  us  bind  ourselves,  our  successors,  and 
assigns,  jointly  and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this  18th  day  of 
August,  1921. 

The  condition  of  this  obligation  is  such  that: 

Whereas  the  above-named  Clark  M.  Moore  has 
sued  out  a  writ  of  error  in  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  to 
bring  up  for  review  before  said  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  a  judg- 
ment rendered  by  the  District  Court  of  the  United 
States  for  the  District  of  Oregon  upon  a  verdict 
in  the  above-entitled  cause,  and 

WHEREAS  said  Clark  M.  Moore  has  prayed 
'for  a  reversal  by  said  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  [830]  Circuit  of  said 
judgment  rendered  by  the  said  District  Court  of  the 
United  States  for  the  District  of  Oregon,  and  de- 
sires a  stay  of  proceedings  in  said  District  Court 
of  the  United  States  for  the  District  of  Oregon  until 
the   determination   of   said   writ   of   error  by   said 
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United   States   Circuit   Court   of  Appeals   for  the 
Ninth  Circuit: 

Now,  therefore,  if  said  Clark  M.  Moore  shall  prose- 
cute his  writ  of  error  to  effect,  and  answer  all  dam- 
ages and  costs  that  may  be  awarded  against  him  if 
he  fail  to  make  his  plea  good,  including  just  dam- 
ages for  delay  and  costs  and  interest  on  said  writ 
of  error,  then  the  above  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue. 

CLARK  M.  MOORE. 
By  WIRT  MINOR, 
One  of  His  Attorneys. 
UNITED      STATES      FIDELITY      AND 
GUARANTY  COMPANY. 
(Seal)  By  H.  WESTENFELDER, 

Its  Attorney  in  Fact. 
Countersigned:  J.  H.  HARTMAN  &  COM- 
PANY. 

By  H.  WESTENFELDER, 

General  Agents. 
Approved,  August  19,  1921'. 

R.  S.  BEAN, 
Judge. 
Service  of  the  within  bond  and  receipt  of  a  copy 
is  hereby  admitted  this  18th  day  of  August,  1921. 

HALL  S.  LUSK, 
Assistant  United  States  Attorney, 
Of  Attorneys  for  Defendant  in  Error. 

Filed    August    19,    1921.     G.    H.    Marsh,    Clerk. 
[831] 
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AND  AFTERWARDS,  to  wit,  on  the  25tli  day  of 
August,  1921*,  there  was  duly  filed  in  said  court 
a  praecipe  for  transcript,  in  words  and  figures 
as  follows,  to  wit:     [832] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

UNITED  STATES  OF  AMERICA, 

Plaintiff,      . 

vs. 

S.  H.  COWELL,  W.  H.  GEORGE,  F.  G.  DRUM, 
R.  B.  HENDERSON,  FRANK  W.  ERLIN, 
WILLIAM  G.  HENSHAW,  TYLER  HEN- 
SHAW,  GEORGE  T.  CAMERON,  FRED  H. 
MUHS,  JOHN  C.  EDEN,  A.  A.  SUTHER- 
LAND, A.  F.  COATS,  ALEXANDER  BAIL- 
LIE,  W.  P.  CAMERON,  R.  P.  BUTCHART, 
and  CLARK  M.  MOORE, 

Defendants. 

Praecipe  for  Transcript  of  Record. 

To  the  Clerk  of  the  District  Court  of  the  United 
States  for  the  District  of  Oregon: 
You  are  hereby  requested  to  prepare  record  in 
the  above-entitled  cause  for  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
said  record  to  contain  and  consist  of  the  following 
instruments : 

1.  The  indictment. 

2.  The  demurrer  to  the  indictment  of  the  de- 
fendants R.  P.  Butchart  and  Clark  M.  Moore. 


vs.  The  United  States  of  America.  929 

3.  The  opinion  of  the  Court  overruling  the  de- 
murrer to  the  indictment. 

4.  Pleas  or  plea  of  each  of  the  several  defend- 
ants indicted. 

5.  The  judgment  of  the  Court  against  each  of 
the  defendants,  who  subsequently  entered  pleas 
of  guilty. 

6.  The  verdict  of  the  jury  against  R.  P.  But- 
chart  and  Clark  M.  Moore. 

7.  The  motion  and  application  to  set  aside  the 
verdict  and  grant  a  new  trial. 

8.  The  opinion  of  the  Court  overruling  the  appli- 
cation and  motion  of  the  defendants  R.  P.  But- 
chart  and  Clark  M.  Moore  to  set  aside  the  verdict 
and  grant  a  new  trial.     [833] 

9.  The  bill  of  exceptions. 

10.  All  stipulations  between  counsel. 

11.  All  orders  made  upon  stipulation. 

12.  All  orders  extending  time. 

13.  The  judgment  of  the  Court  against  de- 
fendants R.  P.  Butchart  and  Clark  M.  Moore. 

14.  The  petition  for  writ  of  error  of  R.  P. 
Butchart. 

15.  The  assignment  of  error  of  R.  P.  Butchart. 

16.  The  petition  of  Clark  M.  Moore  for  a  writ 
of  error. 

17.  The  assignment  of  errors  of  Clark  M. 
Moore. 

18.  The  order  providing  for  supersedeas  bond. 

19.  The  order  allowing  writ  of  error  to  R.  P. 
Butchart. 
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20.  The  order  allowing  writ  of  error  to  Clark  M. 
Moore. 

21.  The  supersedeas  bond  of  R.  P.   Butchart. 

22.  The  supersedeas  bond  of  Clark  M.  Moore. 

WIET  MINOR, 
Of  Attorneys  for  the  Defendants  R.  P.  Butchart 
and  Clark  M.   Moore. 
Service  of  the  within  praecipe  and  receipt  of  a 
copy  is  hereby  admitted  this  25th  day  of  August, 
1921. 

HALL  S.  LUSK, 
Assistant  United  States  Attorney, 
Of  Attorneys  for  Defendant  in  Error. 

Filed   August   25,    1921.     G.    H.    Marsh,    Clerk. 
[834] 


AND  AFTERWARDS,  to  wit,  on  the  1st  day  of 
May,  1922,  there  was  duly  filed  in  said  court, 
a  designation  by  defendants  of  exhibits  to  be 
included  in  bill  of  exceptions,  in  words  and 
figures  as  follows,  to  wit:     [835] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

R.  P.  BUTCHART,  CLARKE  M.  MOORE,  et  al., 

Defendants. 
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Designation  by  Defendants  of  Exhibits  to  be  In- 
cluded in  Bill  of  Exceptions. 
Mr.    G.    H.    Marsh,    Clerk    of   the   Above-entitled 
Court : 
In   accordance   with  stipulation  heretofore   filed 
herein,  you  are  hereby  requested  to  attach  to  tran- 
script as  part  of  the  bill  of  exceptions   copy  of 
each  of  the  following  exhibits,  to  wit: 

Plaintiff's  Exhibits  Nos.  40,  50,  52,  74,  76,  78,  79, 
80,  98,  105,  131  and  142;  Defendants'  Exhibits  Nos. 
1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  12,  13'  28,  29,  96,  97  and 
117. 

Very  truly  yours, 
TEAL,  MINOR  &  WINFEEE. 
Designation  of  exhibits  to  be  copied — 1. 

Filed  May  1,  1922.     G.  H.  Marsh,  Clerk.     [836] 


AND  AFTERWARDS,  to  wit,  on  the  24th  day  of 
July,  1922,  there  was  duly  filed  in  said  court  a 
designation  by  plaintiff  of  exhibits  to  be  in- 
cluded in  bill  of  exceptions,  in  words  and 
figures  as  follows,  to  wit :     [837] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon, 

UNITED  STATES  OF  AMERICA 

vs.  ; 

S.  H.  CO  WELL  et  al., 

Defendants. 
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Designation  by  Plaintiffs  of  Exhibits  to  be  In- 
cluded in  Bill  of  Exceptions. 

To  G.  H.  Marsh,  Clerk  of  the  Above-entitled  Court: 
Under  paragraph  four  of  stipulation  dated  April 
29,  1921,  the  following  exhibits  are  designated  to 
be  printed  as  a  part  of  the  transcript  of  record  upon 
the  writ  of  error  herein,  to  wit: 

Plaintiff's  Exhibits  Nos.  20,  31,  33,  39,  45,  51,  55, 
56,  57,  59,  61,  62,  68,  70,  72,  73,  75,  78,  82,  83,  84, 
85,  86,  88,  89,  90,  91,  92,  93,  94,  95,  96,  97,  103, 
104,  116,  117,  119,  138,  145,  146,  147,  148,  151,  152', 
153,  163. 

LESTER  W.  HUMPHEEYS, 
United  States  Attorney, 

Filed  July  24,  1922.     G.  H.  Marsh,  Clerk.     [838] 


Certificate  of  Clerk  XJ.  S.  District  Court  to  Tran- 
script of  Record. 

United  States  of  America, 
District  of  Oregon, — ss. 

I,  G.  H.  Marsh,  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  pursuant 
to  the  foregoing  writs  of  error,  and  in  obedience 
thereto,  do  hereby  certify  that  the  foregoing  pages 
numbered  from  5  to  838,  inclusive,  constitute  the 
transcript  upon  writs  of  error  in  a  cause  in  said 
court,  in  which  the  United  States  of  America  is 
plaintiff  and  defendant  in  error,  and  E.  P.  Butchart 
and  Clark  M.  Moore  are  defendants  and  plaintiffs 
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in  error;  that  the  said  transcript  has  been  pre- 
pared by  me  in  accordance  with  the  praecipe  filed 
by  said  plaintiffs  in  error,  the  orders  of  said  Court 
and  notices  by  the  parties  hereto,  and  the  said  tran- 
script is  a  full,  true  and  complete  transcript  of  the 
record  and  proceedings  which  the  said  praecipe, 
orders  of  Court  and  notices  designated  to  be  in- 
cluded therein,  as  the  same  appear  of  record  and 
on  file  at  my  office  and  in  my  custody. 

And  I  further  certify  that  I  return  with  the 
'said  transcript  of  record  attached,  the  original  writ 
of  error  issued  upon  the  petition  of  the  plaintiff 
in  error  R.  P.  Butchart  and  original  writ  of  error 
issued  upon  the  plaintiff  in  error  Clark  M.  Moore 
and  the  original  citations  filed  in  said  cause;  and  I 
further  certify  that  the  cost  of  the  foregoing  tran- 
script is  $240.70,  and  that  the  same  has  been  paid 
by  the  said  plaintiff  in  error. 

IN  TESTIMONY  WHEREOF,  I  hereunto  set 
my  hand  and  affix  the  seal  of  said  court  at  Portland 
in  said  District  this  26th  day  of  August,  1922. 

[Seal]  a.  H.  MARSH, 

Clerk.     [839] 


[Endorsed] :  No.  3919.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  R.  P.  But- 
chart and  Clark  M.  Moore,  Plaintiffs  in  Error, 
vs.  The  United  States  of  America,  Defendant  in 
Error.     Transcript  of  Record.     Upon  Writ  of  Error 
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to  the  United  States  District  Court  of  the  District 
of  Oregon. 

Filed  August  29,  1922. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 


In  the  District  Court  of  the  United  States  for  the 
J  District  of  Oregon. 

No.  C— 7308. 

August  30,  1921. 

THE  UNITED  STATES  OF  AMERICA 

vs. 

R.  P.  BUTCHART,  CLARK  M.  MOORE. 

Order  Extending  Time  to  and  Including  November 
1,  1921,  to  File  Record  and  Docket  Cause. 

Now,  at  this  day,  for  good  cause  shown,  IT  IS 
ORDERED  that  the  time  for  filing  the  transcript 
of  record  in  the  above-entitled  cause  and  docketing 
the  cause  in  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  be,  and  the  same  is 
hereby,  extended  to  and  including  November  1,  1921. 

R.  S.  BEAN, 
Judge. 

[Endorsed] :  No.  3919:  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Order  Un- 
der Subdivision  1   of  Rule  16  Enlarging  Time  to 
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and  Including  Nov.  1,  1921,  to  File  Record  and 
Docket  Cause.  Filed  Sept.  2,  1921.  F.  D.  Monck- 
ton,  Clerk.  Refiled  Aug.  29,  1922.  F.  D.  Monck- 
ton.  Clerk. 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  7308. 

October  31,  1921. 

UNITED   STATES  OF  AMERICA 

vs. 

R.  P.  BUTCHART  and  CLARK  M.  MOORE, 

Defendants. 

Order  Extending  Time  to  and  Including  December 
15,  1921,  to  File  Record  and  Docket  Cause. 
Now  at  this  day,  for  good  cause  shown,  IT  IS 
ORDERED  that  the  time  for  filing  the  transcript 
of  record  in  the  above-entitled  cause  and  docketing 
the  same  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  be,  and  the  same  is 
hereby,  extended  to  and  including  December  15, 
1921. 

CHAS.  E.  WOLVERTON, 

Judge. 

[Endorsed] :  No.  3919.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Order 
Under  Subdivision  1  of  Rule  16  Enlarging  Time  to 
and  Including  Dec.  15,  1921,  to  File  Record  and 
Docket  Cause.     Filed  Dec.  8,  1921.     F.  D.  Monck- 
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ton,  Clerk.     Refiled  Aug.  29,  1922.  F.  D.  Monckton, 
Clerk. 


In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  C— 7308. 

December  6,  1921. 

UNITED  STATES  OF  AMERICA 

vs. 

E.  P.  BUTCHAET  and  CLAEK  M.  MOORE. 

Order  Extending  Time  to  and  Including  February 
15,  1922,  to  File  Record  ajid  Docket  Cause. 

Now,  at  this  day,  comes  the  plaintiff  by  Mr.  Lester 
W.  Humphreys,  United  States  Attorney,  and  the 
defendants  above  named  by  Mr.  A.  B.  Winfree,  of 
counsel,  whereupon  on  motion  of  said  defendants, 
the  United  States  Attorney  consenting  thereto,  IT 
IS  ORDERED  that  the  time  for  filing  the  tran- 
script of  record  upon  writ  of  error  in  the  above 
cause  and  docketing  the  same  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  be, 
and  same  is  hereby,  extended  to  and  including  Feb- 
ruary 15,  1922. 

R.  S.  BEAN, 
\  Judge. 

[Endorsed] :     No.    .     United    States    Circuit 

Court  of  Appeals  for  the  Ninth  Circuit.  Order 
Under  Subdivision  1  of  Rule  16  Enlarging  Time  to 
and  Including  Feb.   15,   1922  to   File  Record  and 
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Docket  Cause.  Filed  Dec.  8,  1'921.  F.  D.  Monck- 
ton,  Clerk.  Refiled  Aug.  29,  1922.  F.  D.  Monck- 
ton,  Clerk. 


In  the  District  Court  of  the  State  of  Oregon  for 
the  District  of  Oregon. 

February  10,  1922. 

THE  UNITED  STATES  OF  AMERICA 

vs. 

R.  P.  BUTCHART  and  CLARK  M.  MOORE. 

Order  Extending  Time  to  and  Including  March  31, 
1922,  to  File  Record  and  Docket  Cause. 

Now,  at  this  day,  for  good  cause  shown,  IT  IS 
ORDERED  that  the  time  for  filing  the  transcript 
of  record  on  writ  of  error  in  the  above-entitled 
cause  and  docketing  the  same  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
may  be,  and  the  same  is  hereby,  extended  to  and 
including  March  31st,  1922. 

R.  S.  BEAN, 
Judge. 

[Endorsed] :  No.  3919.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Order 
Under  Subdivision  1  of  Rule  16  Enlarging  Time 
to  and  Including  Mar.  31,  1922,  to  File  Record  and 
Docket  Cause.  Filed  Apr.  19,  1922.  F.  D.  Monck- 
ton,  Clerk.  Refiled  Aug.  29,  1922.  F.  D.  Monck- 
ton,  Clerk. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

March  27,  1922. 

THE  UNITED  STATES  OF  AMERICA 

vs. 

R.  P.  BUTCHART  and  CLARK  M.  MOORE. 

Order  Extending  Time  to  and  Including  April  30, 
1922,  to  File  Record  and  Docket  Cause. 
Now  at  this  day,  for  good  cause  shown,  IT  ISl 
ORDERED  that  the  time  for  filing  the  transcript 
of  record  on  writ  of  error  in  the  above- entitled 
cause  and  docketing  the  same  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  may 
be,  and  the  same  is  hereby,  extended  to  and  incluld- 
ing  April  30,  1922. 

R.  S.  BEAN, 
Judge. 

[Endorsed] :  No.  3919.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Order  Un- 
der Subdivision  1  of  Rule  16  Enlarging  Time  to  and 
Including  April  30,  1922,  to  File  Record  and  Docket 
Cause.  Piled  Apr.  19,  1922.  P.  D.  Monckton, 
Clerk.  Refiled  Aug.  29,  1922.  F.  D.  Monckton, 
Clerk. 
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In  tlie  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  7308. 

April  28,  1922. 

THE  UNITED  STATES  OF  AMERICA 

vs. 

E.  B.  BUTCHART  and  CLARK  M.  MOORE. 

Order  Extending  Time  to  and  Including  June  1, 
1922,  to  File  Record  and  Docket  Cause. 

Now,  at  this  day,  for  good  cause  shown,  IT  IS 
ORDERED  that  the  time  for  filiQg  the  transcript 
of  record  on  writ  of  error  in  the  above-entitled 
cause  and  docketing  the  same  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  may- 
be, and  the  same  is  hereby,  extended  to  and  includ- 
ing June  1,  1922. 

R.  S.  BEAN, 
Judge. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  7308. 

June  1,  1922. 

THE  UNITED  STATES  OF  AMERICA 

vs. 

R.  P.  BUTCHART  and  CLARK  M.  MOORE. 
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Order  Extending  Time  to  and  Including  July  1, 
1922,  to  File  Record  and  Docket  Cause. 

Now,  at  this  day,  for  good  cause  shown,  IT  IS 
ORDERED  that  the  time  for  filing  the  transcript 
of  record  in  the  above-entitled  cause  and  docketing 
the  same  in  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  be,  and  the  same  is 
hereby,  extended  to  and  including  July  1,  1922. 

R.  S.  BEAN, 
Judge. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

June  29,  1922. 

THE  UNITED  STATES 

vs. 

R.  P.  BUTCHART  et  al. 

Order  Extending  Time  to  and  Including  August  1, 
1922,  to  File  Record  and  Docket  Ca.use. 

Now,  at  this  day,  for  good  cause  shown,  IT  IS 
ORDERED  that  the  time  in  which  to  file  tran- 
script on  appeal  in  the  above  cause  and  to  docket 
the  same  in  the  U.  S.  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  be,  and  the  same  is  hereby,  ex- 
tended  to  and  including  August  1,  1922. 

R.  S.  BEAN, 

Judge. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

July  29,  1922. 

THE  UNITED  STATES 

vs. 

R.  P.  BUTCHART  et  al., 

Defendants. 

Order  Extending  Time  to  and  Including  September 
1,  1922,  to  File  Record  and  Docket  Cause. 
Now,  at  this  day,  for  good  cause  shown,  IT  IS 
ORDERED  that  the  time  in  which  to  file  transcript 
on  appeal  in  the  above  cause  and  to  docket  the  same 
in  the  United  States  Circuit  Court  of  Appeals  be, 
and  the  same  is  hereby,  extended  to  and  including 
September  1,  1922. 

R.  S.  BEAN, 
Judge. 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  7308. 

August  26,  1922. 

THE  UNITED  STATES  OF  AMERICA 

vs. 

R.  P.  BUTCHART  and  CLARK  M.  MOORE. 
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Order  Extending  Time  to  and  Including  September 
15,  1922,  to  File  Record  and  Docket  Cause. 

Now,  at  this  day,  for  good  cause  shown,  IT  IS 
OEDERED,  that  the  time  for  filing  the  transcript 
of  record  in  the  above-entitled  cause  and  docketing 
the  same  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  be,  and  the  same  is 
hereby,  extended  to  and  including  September  15, 
1922. 

CHAS.  E.  WOLVERTON, 

Judge. 

[Endorsed] :  No.  3919.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Orders 
under  Subdivision  1  of  Rule  16  Enlarging  Time  to 
and  Including  Sept.  15,  1922,  to  File  Record  and 
Docket  Cause.  Filed  Aug.  29,  1922.  F.  D.  Monck- 
ton.  Clerk.  Refiled  Aug.  29,  1922.  F.  D.  Monck- 
ton,  Clerk. 
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United  States  Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


R.  P.  BuTCHAET  and  Clark  M.  Moore^ 
Plaintiffs  in  Error ^ 


vs. 


United  States  of  America, 
Defendant  in  Error. 


Brief  of  Plaintiffs  in  Error 


Teal,  Winfree,  Johnson  &  McCulloch 
A.  B.  Winfree, 

1016  Splding  Building,  Portland,  Ore. 
Attorneys  for  Plaintiffs  in  Error. 


F.  W.  BALTES  AND  COMPANY,  PRINTERS,  PORTLAND 


No.  3919 


United  States  Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


R.  P.  Butch  ART  and  Clark  M.  Moore, 
Plaintiffs  in  Error, 

vs. 

United  States  of  America^ 
Defendant  in  Error. 


Brief  of  Plaintiffs  in  Error 


Upon  Writ  of  Error  to  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 


STATEMENT  OF  THE  CASE 

The  defendants  (plaintiffs  in  error  here)  together 
with  officers  of  certain  Cahfornia  and  Washington  ce- 
ment companies,  were  indicted  in  two  counts  involving 
alleged  violations  of  what  is  commonly  called  "The  Sher- 
man Anti-Trust  Act,"  an  Act  of  Congress  approved 
July  2,  1890.  Count  One  alleges  that  during  ten  years 
last  past  cement  was  manufactured  at  divers  places  in 
the  State  of  California  and  west  of  the  Cascade  Moun- 
tain range  in  the  States  of  Washington  and  Oregon, 
and  was  a  useful  and  necessary  article  of  commerce; 
that  said  companies  sold  large  portions  of  cement  man- 
ufactured by  them  to  consumers  of,  and  dealers  in  such 
cement,  whose  several  places  of  consumption  and  busi- 


ness  have  been  situated  in  others  of  said  States  than  the 
one  where  said  cement  was  so  manufactured. 

That  since  the  first  day  of  August,  1914,  the  various 
individuals  named  in  the  indictment  were  officers  and 
agents  of  said  companies;  that  plaintiffs  in  error,  R.  P. 
Butchart  and  Clark  M.  Moore,  were  respectively  presi- 
dent and  sales  manager  of  the  Oregon  Portland  Cement 
Company;  that  from  the  first  da}^  of  August,  1914,  to 
the  finding  and  presentation  of  the  indictment,  defend- 
ants unlawfully  and  knowingly  engaged  in  a  combina- 
tion in  undue,  unreasonable,  direct  and  oppressive  re- 
straint of  interstate  trade  and  commerce  thereinafter  set 
forth  as  follows: 

"Said  defendants  so  being  in  the  active  manage- 
ment, direction,  and  control  of  the  business  and  af- 
fairs of  said  concerns  as  aforesaid,  in  their  said  sev- 
eral capacities  as  officers  and  agents  of  those  con- 
cerns throughout  said  last  mentioned  period  of  time, 
unlawfully  and  knowingly  have  by  concerted  action 
carried  on  and  conducted  said  business  of  said  con- 
cern without  any  competition  as  to  the  localities  in 
said  States  of  Washington,  Oregon  and  California, 
in  which  they  respectively  sold  said  cement,  except 
as  to  said  portion  of  said  State  of  Oregon  west  of 
said  Cascade  Mountain  range,  to  the  extent  herein- 
after indicated,  and  without  any  competition  as  to 
the  prices  at  which  they  would  respectively  sell  such 
cement  in  said  State  of  Oregon  west  of  said  Cascade 
Mountain  Range  as  hereinafter  specified,  and  un- 
lawfully and  knowingly  have  by  concerted  action 
prevented  said  Southern  California  company  from 


selling  or  consigning  for  sale  its  cement  either  in 
Washington  or  Oregon;  said  Northern  California 
company  from  selling  or  consigning  for  sale  their 
cement  in  Washington ;  said  Washington  companies 
from  selling  or  consigning  for  sale  their  cement 
either  in  Oregon  or  California;  and  said  Oregon 
company  from  selling  or  consignment  for  sale  its 
cement  either  in  Washington  or  California;  and  un- 
lawfully and  knowingly  have  by  concerted  action 
prevented  said  Northern  California  companies  and 
said  Oregon  company  from  selling  or  consigning  for 
sale  their  cement  in  Oregon,  otherwise  than  upon 
arbitrary  and  non-competitive  prices  fixed  and 
agreed  upon  between  them  in  advance  of  such  sales, 
and  consignments  for  sale;  and  in  consequence  of 
said  unlawful  conduct  on  the  part  of  said  defendants, 
and  because  of  the  want  of  competition  in  the  par- 
ticulars aforesaid  between  said  concerns,  all  con- 
sumers of  such  cement  in  said  localities  in  said  States 
of  Oregon,  Washington  and  California  have  been 
deprived  of  the  benefits  of  competition  as  to  the  par- 
ticulars aforesaid  between  said  concerns  so  manu- 
facturing and  furnishing  the  same  as  aforesaid,  and 
have  been  compelled  to  pay  for  such  cement  arbitrary 
prices,  and  prices  greatly  in  excess  of  the  prices  at 
which  they  would  have  secured  such  cement  if  said 
defendants  had  not  engaged  in  said  unlawful  com- 
bination in  restraint  of  such  trade  and  commerce  as 
aforesaid." 

That  defendants  (naming  them),  during  the  period 
of  time  from  the  first  day  of  August,  1014,  to  the  day 


of  the  finding  and  presentation  of  the  indictment,  in 
said  District  of  Oregon,  and  within  the  jurisdiction  of 
said  District  Court  of  Oregon,  in  manner  and  form  and 
by  means  and  methods  aforesaid,  unlawfully  and  know- 
ingly have  engaged  in  a  combination  in  restraint  of 
trade  and  commerce  among  the  several  States. 

Count  Two  reiterates  the  allegations  of  Count  One 
and  alleges  that  said  defendants 

"Unlawfully  have,  in  the  District  of  Oregon,  and 
within  the  jurisdiction  of  this  Court,  monopolized 
said  trade  and  commerce,  it  being  a  part  of  the  trade 
and  commerce  among  the  several  States." 

To  such  indictment  defendants  R.  P.  Butchart  and 
Clark  M.  Moore  filed  their  demurrer  to  Count  One,  on 
the  following  grounds,  viz. : 

First.  The  matters  and  things  set  forth  and  charged 
in  said  Count  One  do  not  constitute  an  offense  under 
or  against  the  laws  or  any  law  of  the  United  States. 

Second.  That  the  averments  of  said  Count  One 
were  too  general,  vague,  indefinite  and  uncertain,  to 
inform  said  defendants  or  either  of  them  of  the  nature 
or  cause  of  the  accusations  against  them  or  either  of 
them,  or  to  appraise  them  or  either  of  them  with  such 
reasonable  certainty  of  the  offense  or  offenses  with 
which  they  or  either  of  them  were  charged,  or  which 
they  or  either  of  them  may  expect  to  meet  on  the  trial, 
as  to  enable  them  or  either  of  them  to  make  their  de- 
fense. 

Third.  That  said  Count  One  did  not  contain  a  de- 
scription of,  or  set  forth  or  show,  any  combination  in 
restraint  of  trade  and  commerce. 


And  said  defendants  also  demurred  to  Count  Two 
of  said  indictment  and  specified  the  following  as  grounds 
for  said  demurrer : 

First.  The  matters  and  things  set  forth  and 
charged  in  said  Count  Two  do  not  constitute  an  offense 
under  or  against  the  laws  or  any  law  of  the  United 
States. 

Second.  That  the  averments  of  said  Count  Two 
were  too  general,  vague,  indefinite  and  uncertain  to  in- 
form said  defendants  or  either  of  them  of  the  nature  or 
cause  of  the  accusations  against  them  or  either  of  them, 
or  to  appraise  them  or  either  of  them  with  such  rea- 
sonable certainty  of  the  offense  or  offenses  with  which 
they  or  either  of  them  were  charged,  or  which  they  or 
either  of  them  may  expect  to  meet  on  the  trial,  as  to 
enable  them  or  either  of  them  to  make  their  defense. 

Third.  That  said  Count  Two  did  not  contain  a  de- 
scription of,  or  set  forth,  or  show,  any  combination  to 
monopolize  the  trade  and  commerce,  or  any  part  of  the 
trade  and  commerce  among  the  several  States  of  the 
United  States. 

Fourth.  That  the  said  Count  Two  did  not  state 
facts  sufficient  to  charge  or  show  that  the  said  defend- 
ants, or  either  of  them,  have  monopolized  the  trade  or 
commerce  or  any  part  of  the  trade  and  commerce  among 
the  several  States  of  the  United  States. 

This  demurrer  was  presented  on  brief  and  oral  argu- 
ment and  thereafter  the  trial  court  entered  an  order 
overruling  such  demurrer.  Thereafter  the  case  came  on 
upon  trial  and  trial  being  had  the  jury  returned  a  verdict 
finding  defendant  R.  P.  Butchart  guilty  as  charged  in 


6 

Count  One  of  the  indictment,  and  guilty  as  charged  in 
Count  Two  of  the  indictment,  and  found  Clark  M. 
Moore  guilty  as  charged  in  Count  One  of  the  indict- 
ment, and  guilty  as  charged  in  Count  Two  of  the  in- 
dictment. A  motion  for  new  trial  was  filed,  which  was 
overruled  by  the  Court,  and  the  Court  thereupon  im- 
posed a  fine  upon  R.  P.  Butchart  of  Five  Thousand 
Dollars  ($5,000),  and  upon  said  defendant  Clark  M. 
Moore  in  the  sum  of  Two  Thousand,  Five  Hundred 
Dollars  ($2,500). 

From  the  judgment  entered  thereon  the  defendants, 
R.  P.  Butchart  and  Clark  M.  Moore,  have  prosecuted 
this  writ  urging  as  the  principal  grounds  for  reversal  the 
overruling  of  the  demurrer  of  these  defendants  to  the 
indictment;  the  errors  of  the  Court  in  admitting  evidence 
which  was  incompetent,  irrelevant  and  immaterial  by 
reason  of  the  fact  that  such  evidence  so  admitted  over 
the  objection  of  these  defendants  related  to  matters  of 
intrastate  commerce  solely,  to  matters  which  were  en- 
tirely lawful  and  proper  for  these  defendants  and  the 
other  defendants  interested  or  accused  of  violation  of 
the  law  to  do  and  perform,  and  to  matters  and  things 
occurring  prior  to  the  organization  of  the  Oregon  Port- 
land Cement  Company,  or  these  defendants  becoming 
officers  of  said  corporation,  or  the  conduct  of  these  de- 
fendants as  officers  of  said  corporation  after  the  same 
was  organized  and  started  the  manufacture  and  sale  of 
cement,  and  which  matters  and  things  were  not  in  any 
way  connected  with  the  conduct  of  these  defendants  sub- 
sequent to  their  becoming  officers  of  said  Oregon  Port- 
land Cement  Company,  and  also  to  admission  in  evi- 
dence of  statements  made  by  persons  to  the  Department 


of  Justice,  which  were  prejudicial  to  these  defendants 
not  under  oath  and  could  have  no  bearing  upon  the  trial 
of  these  defendants ;  also  to  the  ruling  of  the  Court  ex- 
cluding certain  evidence  offered  by  defendants,  which 
qualified  or  explained  the  action  of  defendants  in  con- 
nection with  the  Oregon  Portland  Cement  Company, 
and  tended  to  qualify  and  explain  the  evidence  improp- 
erly admitted  by  the  Court ;  and  the  error  committed  by 
the  trial  court  in  its  charge  to  the  jury,  or  in  other 
words,  in  stating  the  law  to  the  jury  for  its  guidance, 
and  the  refusal  of  the  trial  court  to  give  certain  in- 
structions requested  by  these  defendants.  All  of  which 
points  are  more  particularly  stated  in  the  specification 
of  errors  relied  upon. 

SPECIFICATION  OF  ERRORS 

I. 

The  Court  erred  in  overruling  the  demurrer  of  these 
defendants  to  the  indictment  found  by  the  grand  jury 
in  the  above  entitled  cause. 

II. 

The  Court  erred  in  overruling  the  objections  of  these 
defendants  to  the  introduction  of  any  evidence  in  this 
cause  upon  the  ground  that  the  indictment  does  not 
state  facts  sufficient  to  charge  a  crime  of  any  kind  or 
any  violation  of  the  law,  which  objection  was  made  in 
open  Court  before  any  evidence  was  admitted  in  said 

cause. 

III. 

The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  a  letter  from  Jones  to  Henshaw  dated 
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March  9,  1915,  and  in  admitting  said  letter  in  evidence 
and  to  be  read  to  the  jury.  This  letter  is  marked  "Plain- 
tiff's Exhibit  33"  and  the  full  substance  thereof  is  with 
reference  to  freight  reduction  on  Interstate  Bridge  con- 
tract. 

IV. 

The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  any  evidence  regarding  the  Interstate 
Bridge  between  Portland  and  Vancouver,  and  particu- 
larly the  evidence  of  witness  C.  F.  Swigert  in  regard  to 
buying  cement  from  International  Portland  Cement 
Company  for  $1.65  per  barrel  delivered  at  Portland  on 
condition  that  the  freight  rate  on  such  cement  from 
Spokane  to  Portland  should  be  13I/2C  per  100  lbs.,  and 
all  evidence  of  every  kind  in  regard  to  cement  furnished 
for  said  Interstate  Bridge  or  in  regard  to  the  negotia- 
tions between  the  witness  Swigert  and  the  cement  com- 
panies other  than  the  Oregon  Portland  Cement  Com- 
pany for  the  purchase  of  said  cement  for  said  purpose; 
and  in  admitting  any  evidence  in  regard  to  said  matters 
and  in  regard  to  the  proposed  freight  rate  on  cement 
from  Spokane  to  Portland.  The  substance  of  said  evi- 
dence is  that  the  witness  purchased  cement  for  this  pur- 
pose from  the  International  Portland  Cement  Company 
of  Spokane  at  $1.65  per  barrel  delivered  in  Portland; 
that  he  had  quotations  from  other  cement  companies 
ranging  from  $1.90  to  $1.75;  that  the  price  in  Spokane 
at  that  time  ran  from  $1.08  to  $1.15  as  there  was  a 
bitter  fight  between  the  International  Portland  Cement 
Company  and  the  Lehigh  Portland  Cement  Company; 
that  the  witness  went  to  the  Spokane,  Portland  &  Seattle 
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Railway  Company's  officials  and  they  agreed  to  put  in 
this  rate  of  13%c  per  hundred  from  Spokane  to  Port- 
land on  cement;  that  he  also  lined  up  about  60,000 
barrels  of  cement  all  subject  to  this  rate  going  into  ef- 
fect; that  he  saw  some  of  the  Washington  Portland 
Cement  Company  people,  among  others  Mr.  Coats  and 
that  Coats  said  if  he  would  not  insist  upon  Skinner,  the 
agent  of  the  Spokane,  Portland  &  Seattle  Railway  Com- 
pany, putting  in  this  rate  he  would  see  that  the  witness 
was  protected  in  price ;  that  the  cement  supplied  to  him 
was  almost  entirely  Superior  cement,  a  Washington 
product,  or  Santa  Cruz  cement,  a  California  product, 
and  that  he  paid  for  this  cement  $1.65;  that  he  never 
got  any  cement  afterwards  as  cheap;  that  orders  were 
placed  with  International  Portland  Cement  Company 
but  the  cement  was  furnished  by  the  Superior  or  Santa 
Cruz  Cement  Companies  upon  these  orders,  mostly 
Santa  Cruz  cement,  and  that  subsequently  the  orders 
were  placed  directly  with  the  Santa  Cruz  Cement  Com- 
pany in  Portland,  or  with  Mr.  Bennett,  agent  of  the 
Superior  Company  in  Vancouver. 

V. 

The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  a  contract  between  the  Superior  Portland 
Cement  Company  and  the  Pacific  Bridge  Company, 
and  in  admitting  said  contract  in  evidence  and  to  be 
read  to  the  jury.  Said  contract  is  marked  "Plaintiff'^s 
Exhibit  38,"  and  in  substance  is  a  contract  between  the 
Superior  Portland  Cement  Company  and  the  Pacific 
Bridge  Company  whereby  Suj^erior  Portland  Cement 
Company  agreed  to  furnish  to  Pacific  Bridge  Company 
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for  building  the  substructure  of  the  Interstate  Bridge 
between  Portland  and  Vancouver  at  a  price  of  $1.65  per 
barrel. 

VI. 

The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  a  letter  to  the  Treasury  Department, 
dated  February  2,  1915,  marked  "Plaintiff's  Exhibit 
40,"  and  in  admitting  said  letter  in  evidence  and  to  be 
read  to  the  jury.     Said  letter  is  as  follows: 

"Treasury  Department, 
Washington,  D.  C. 

Gentlemen : 

We,  the  undersigned  dealers  in  building  ma- 
terials of  this  city  wish  to  report  to  you  the  predica- 
ment we  find  ourselves  in  at  the  present  time  due 
to  a  combination  made  to  control  the  sale  of  all  ce- 
ment here  and  also  in  the  adjoining  city  of  Hoquiam. 
This  combination  apparently  being  entered  into  by 
the  following  well  known  manufacturers  of  cement: 
The  Superior  Portland  Cement  Company,  The 
Washington  Portland  Cement  Company,  and  the 
Olympic  Portland  Cement  Company  of  this  state 
with  head  offices  in  Seattle;  The  Pacific  Portland 
Cement  Company  with  offices  in  San  Francisco  and 
also  the  F.  G.  Foster  Company  of  Hoquiam,  Wash- 
ington, the  latter  dealers  in  building  materials. 

Now  this  city  has  been  supplied  through  the  un- 
dersigned in  the  past  with  Washington  and  Cali- 
fornia manufactured  cements.  The  T.  B.  Darragh 
Company  selling  the  cement  of  the  Pacific  Portland 
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Cement  Company.  The  Aberdeen  Manufacturing 
Company  selling  the  cement  of  the  Henry  Cowell 
Lime  &  Cement  Company,  and  the  W.  R.  Lebo 
Company  selling  the  cements  of  all  three  of  the  men- 
tioned Washington  companies. 

The  first  of  the  year  saw  the  following  changes 
here  due  to  this  combination.  Cement  was  raised  30c 
per  barrel  to  the  consumer,  from  $1.90  to  $2.20  net. 
The  agency  held  by  the  Lebo  Company  of  the  three 
Washington  cements  was  taken  away  from  them  and 
given  to  the  F.  G.  Foster  Company  who  then  opened 
up  a  branch  business  here  with  a  stock  of  building 
materials.  The  Pacific  Portland  Cement  Company 
notified  the  Darragh  Company  that  they  must  quote 
cement  no  cheaper  than  $2.30  net,  or  10c  above  the 
Foster  Company  price,  which  naturally  eliminated 
the  Darragh  Company  from  securing  any  cement 
business.  The  Henry  Cowell  Lime  &  Cement  Com- 
pany wrote  the  Aberdeen  Manufacturing  Company 
that  they  had  withdrawn  from  the  Washington 
market  and  that  the}^  would  ship  no  more  cement 
to  Aberdeen.  Now  this  action  was  taken  by  the 
California  companies  the  first  of  the  year  in  spite 
of  the  fact  that  they  could  get  the  business  at  a  30c 
per  barrel  advance  in  price  and  a  50c  per  barrel  ad- 
vance over  what  they  received  for  cement  here  dur- 
ing most  of  the  year  1914,  the  price  then  being  $1.70 
net.  Also,  these  same  California  companies  are  to- 
day shipping  cement  into  Portland,  Oregon,  at  a 
higher  freight  cost  from  San  Francisco  then  the 
freight  cost  is  to  Aberdeen,  and  receiving  for  this 
cement  in  Portland  30c  per  bbl.  less  than  they  can 
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get  it  in  Aberdeen,  under  the  present  prevailing 
market  price. 

This  combination  is  going  to  work  a  great  hard- 
ship upon  us  for  the  following  reasons:  we  deal  in 
all  kinds  of  building  materials  and  as  most  orders  in 
a  city  the  size  of  Aberdeen  are  mixed  orders,  con- 
sisting of  cement,  lime,  brick,  etc.,  etc.,  a  buyer  in 
nearly  every  instance  wants  his  requirements  from 
one  place  and  as  cement  is  usually  the  chief  item,  this 
combination  is  going  to  stifle  competition  and  give 
the  Foster  Company  a  leverage  that  must  soon  draw 
the  bulk  of  the  building  material  business  to  them, 
to  the  demoralization  and  perhaps  ruin  of  our  busi- 
ness. 

Now  this  combination  must  certainly  be  illegal 
and  we  are  therefore  writing  you  and  requesting  that 
your  Department  investigate  this  matter  and  if  pos- 
sible get  relief  for  us. 

Yours  very  truly, 
Aberdeen  Manufacturing  Company, 

Mgr. 

W.  R.  Lebo  &  Company, 

Mgr. 

T.  H.  Darragh, 

Mgr." 

VII. 

The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  the  following  question  propounded  to 
witness  J.  G.  Bennett,  a  witness  on  behalf  of  the  United 
States : 
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Question:  "What  did  he  say  to  you  about  it?" 
and  in  permitting  said  question  to  be  answered,  and  in 
admitting  in  evidence  the  answer  of  said  witness.  The 
substance  of  his  testimony  is  that  Mr.  Lille,  a  salesman 
of  the  Superior  Portland  Cement  Company,  made  a 
trip  to  Vancouver,  Washington,  and  informed  said  wit- 
ness that  there  was  a  meeting  in  San  Francisco  of  the 
cement  manufacturers  of  the  companies  including  the 
Washington  and  California,  about  the  beginning  of 
1915,  and  that  there  would  be  an  adjustment  of  prices 
and  that  prices  would  be  much  higher  and  no  deviations 
from  said  prices,  and  advised  the  witness  to  buy  all  the 
cement  he  thought  he  could  handle.  He  bought  accord- 
ingly at  $1.55  and  shortly  afterward  had  a  wire  that  the 
price  would  be  $1.90  and  with  the  usual  dealer's  com- 
mission. 

VIII. 

The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  a  letter  written  by  witness  Bennett  to 
J.  C.  Eden  and  the  reply  of  Eden  to  the  same  upon  the 
back  of  said  letter,  and  in  admitting  said  letter  and 
answer  in  evidence  and  to  be  read  to  the  jury.  The 
letter  and  answer  are  marked  "Plaintiff's  Exhibit  41," 
and  are  as  follows : 

"Vancouver,  Washington,  April  30,  1915. 
Mr.  John  C.  Eden, 

Seattle,  Washington. 

Dear  Sir: 

We  wrote  your  firm  asking  about  the  situation  in 
regard  to  the  bridge  cement.  We  have  answer  saying 
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the  rate  question  had  not  been  settled  yet  and  ending 
as  follows: 

'If,  however,  coast  cement  should  be  used,  we 
would  in  all  probability  have  to  put  it  through  our 
Portland  representative,  viz.,  Balfour-Guthrie 
Company. 

(Signed)  Superior  Portland  Cement  Company 

A.  A.  Sutherland.' 

This  does  not  worry  us  any  as  we  have  been  told 
by  both  yourself  and  Mr.  Barnes  that  if  Superior 
cement  is  used  it  will  be  handled  by  us.  However,  it 
looks  to  us  as  if  your  Mr.  Sutherland  was  trying  to 
lose  your  remaining  Vancouver  customer. 

Very  likely  it  is  a  California  proposition  by  this 
time  anyway,  as  the  writer  saw  a  schooner  unloading 
cement  at  the  Pacific  Bridge  Company  dock  yester- 
day, but  if  there  is  anything  doing  for  us  we  would 
like  to  know  about  it  and  not  be  kept  in  the  dark. 

Very  truly  yours, 

BENNETT  HDW.  CO., 

J.  G.  Bennett." 
"May  5,  1915. 

My  Dear  Bennett: 

I  have  yours  of  the  30th  in  regard  to  cement  for 
the  Interstate  Bridge.  As  you  doubtless  are  aware, 
a  contract  was  entered  into  between  the  Pacific 
Bridge  Company  and  other  Portland  contractors 
witb  the  International  Portland  Cement  Company 
of  Spokane,  covering  their  entire  requirements. 
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While  it  is  possible  that  some  of  these  contracts 
may  be  assigned  to  us,  you,  I  think,  will  agree  with 
me  that  inasmuch  as  you  had  nothing  to  do  with  the 
making  of  the  contract  between  the  Bridge  Company 
and  the  International  Company,  you  would  not  be 
entitled  to  any  commission,  particularly  as  we  would 
doubtless  have  to  pay  the  International  something 
for  making  the  assignment. 

However,  the  fact  is  I  am  quite  sure  the  Bridge 
Company,  if  any  assignment  is  made,  will  insist  upon 
being  given  either  Standard  or  Santa  Cruze  cements, 
as  the  manufacturers  of  those  brands  dock  practically 
all  of  their  cement  in  the  dock  of  the  Pacific  Bridge 
Company  in  Portland. 

Under  the  circumstances,  don't  you  agree  with 
us  that  we  could  not  afford  to  pay  two  commissions 
on  an  order  which  your  firm  had  nothing  to  do  with 
placing? 

Yours  truly, 

JCE*T President." 

IX. 

The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  a  letter  from  Bennett  Hardware  Com- 
pany to  J.  C.  Eden,  dated  April  30,  1915,  and  in  ad- 
mitting said  letter  in  evidence,  and  to  be  read  to  the 
jury.  This  letter  is  marked  "Plaintiff's  Exhibit  41." 
The  substance  of  the  letter  is  that  if  the  company's  ce- 
ment is  to  be  used  it  would  probably  go  through  Balfour- 
Guthrie;  that  the  writer  saw  cement  being  unloaded 
from  a  schooner  at  the  Pacific  Bridge  dock  and  sup- 
posed it  is  a  California  proposition. 
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The  Court  erred  in  overruling  the  objection  of  de- 
fendants to  letter  dated  March  24,  1914,  written  by 
Superior  Portland  Cement  Company  to  F.  T.  Crowe 
&  Company  of  Tacoma,  quoting  a  reduction  from  $1.60 
to  $1.50  per  bbl.  at  the  factory  when  the  cement  was 
purchased  by  a  state  or  county  only,  and  in  admitting 
said  letter  in  evidence  and  to  be  read  to  the  jury.  This 
letter  is  marked  "Plaintiff's  Exhibit  49." 

XI. 

The  Court  erred  in  overruling  the  objection  of  de- 
fendants to  a  letter  written  by  the  Superior  Portland 
Cement  Company  dated  June  1,  1914,  to  F.  T.  Crowe 
&  Company  of  Tacoma,  and  in  admitting  said  letter  in 
evidence  and  to  be  read  to  the  jury.  The  substance  of 
this  letter  is  quoting  of  prices  to  Olympic  Hardware 
Company  and  Gray  at  Puj^allup  of  $1.20  f.  o.  b.  mill 
instead  of  $1.10,  saying  $1.10  was  the  railway  price  and 
adding  that  the  writer  had  some  hope  of  getting  price 
matters  straightened  and  getting  down  to  some  basis  so 
one  might  know  what  the  price  of  cement  really  is.  This 
exhibit  is  marked  "Plaintiff's  Exhibit  51." 

XII. 

The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  a  letter  written  from  Olympic  Portland 
Cement  Company  signed  Balfour-Guthrie  to  F.  T. 
Crowe  &  Company,  dated  July  17,  1914,  quoting  price 
of  $1.90  net  less  15c  commission,  sacks  extra,  and  in 
admitting  such  letter  in  evidence  and  to  be  read  to  the 
jury.    This  letter  is  marked  "Plaintiff's  Exhibit  52." 
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The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  a  letter  written  by  the  Superior  Portland 
Cement  Company  to  F.  T.  Crowe  &  Company  of  Ta- 
coma,  quoting  $1.90  net  f.  o.  b.  Seattle,  dated  July  17, 
1914,  and  in  admitting  said  letter  in  evidence  and  to 
be  read  to  the  jury.  This  letter  is  marked  "Plaintiff's 
Exhibit  54." 

XIV. 

The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  letter  dated  August  27,  1914,  written  by 
the  Superior  Portland  Cement  Company  at  Seattle  to 
F.  T.  Crowe  &  Company  at  Tacoma,  and  in  admitting 
this  letter  in  evidence  and  to  be  read  to  the  jury.  This 
letter  is  marked  "Plaintiff's  Exhibit  56,"  and  in  sub- 
stance refers  to  a  telephone  conversation  and  states  that 
the  Washington  cement  manufacturers  had  agreed  be- 
tween themselves  that  a  certain  order  referred  to  in  the 
letter  should  come  to  the  Superior  Portland  Cement 
Company,  stating  that  the  Superior  was  putting  in  a 
bid  of  $1,851/2,  Washington  at  $1.97,  and  the  Balfour- 
Guthrie  &  Company  at  $1.90  and  requested  Crowe  & 
Company  not  to  bid  at  all  on  this  contract,  or  if  they 
did  bid  to  bid  slightly  above  the  Superior  Portland  Ce- 
ment Company. 

XV. 

The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  letter  from  Superior  Portland  Cement 
Company  dated  at  Seattle  December  31,  1914,  to  Crowe 
&  Company  of  the  same  place,  quoting  price  on  cement 
effective  January  first  $1.90  net,  no  commission,  and 
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a  second  letter  bearing  same  date  from  Olympic  Port- 
land Cement  Company  to  the  same  party  to  the  samel 
effect,  and  a  further  letter  from  the  Olympic  Portland 
Cement  Company  to  the  same  party  dated  Seattle,  Jan- 
uary 4, 1915,  acknowledging  the  letter  of  Crowe  &  Com- 
pany, dated  January  2,  1915,  and  stating  that  program 
properly  outlined  and  that  Olympic  would  sell  in  car- 
load lots  at  $1.90  to  any  consumer,  leaving  less  than 
carload  lots  to  dealers,  and  also  a  copy  of  letter  from 
Crowe  &  Company  to  the  Olympic,  dated  January  2nd, 
and  also  a  letter  from  the  Superior  Portland  Cement 
Company  dated  Seattle,  January  12,  1915,  to  Crowe  & 
Company  at  Tacoma,  requesting  Crowe  &  Company  to 
confine  their  sales  to  Tacoma  and  the  cement  company 
would  appoint  other  agents  outside  of  Tacoma,  and  that 
both  other  factories  were  adopting  the  same  policy,  and 
also  a  letter  from  Superior  Portland  Cement  Company 
dated  Seattle,  February  23,  1915,  to  said  Crowe  &  Com- 
pan)^  relating  to  the  terms  upon  which  its  cement  would 
be  sold;  and  to  admitting  in  evidence  said  letters  and 
each  of  said  letters  and  permitting  the  same  and  each 
of  them  to  be  read  to  the  jury.  Said  letters  form  one 
exhibit  marked  "Plaintiff's  Exhibit  57." 

XVI. 

The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  certain  letters  offered  in  evidence  and  to 
admitting  said  letters  in  evidence  and  to  be  read  to  the 
jury,  which  letters  were  offered  as  one  exhibit  and  were 
as  follows: 

Letters  from  Superior  Portland  Cement  Company 
dated  Seattle,  January  13,  1916,  to  Crowe  &  Company, 
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Tacoma,  quoting  price  $2.15  including  sacks,  f.  o.  b. 
Tacoma,  allowance  7%c  per  sack,  also  letter  from  Su- 
perior Portland  Cement  Company,  dated  Seattle,  Jan- 
uary 13,  1916,  to  Crowe  &  Company,  Seattle,  quoting 
$2.30  f.  o.  b.  Seattle,  including  sacks,  sack  allowance 
7^2^  5  ^Iso  letter  from  Washington  Portland  Cement 
Company,  dated  Seattle,  January  12,  1916,  to  Crowe 
&  Company,  Seattle,  quoting  price  effective  same  date 
$2.30  f.  o.  b.  Seattle,  including  sacks,  sack  allowance 
7^2^;  also  letter  Olympic  Portland  Cement  Com- 
pany, dated  Seattle,  January  11, 1916,  to  Crowe  &  Com- 
pany, Seattle,  quoting  price  $2.30  f.  o.  b.  Seattle,  in- 
cluding sacks,  sack  allowance  7%^- 

Said  letters  are  offered  as  one  exhibit  and  marked 
''Plaintiff's  Exhibit  58." 

XVII. 

The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  certain  letters  marked  "Plaintiff's  Ex- 
hibit 63,"  received  by  Galbraith  Bacon  &  Company  of 
Seattle,  from  Superior  Portland  Cement  Company  of 
Seattle,  Washington,  Portland  Cement  Company  of 
Seattle,  Olympic  Portland  Cement  Company  of  Seattle, 
all  dated  February  10,  1914,  and  to  admitting  said  let- 
ters in  evidence  and  to  be  read  to  the  jury.  The  sub- 
stance of  said  letters  was  giving  the  same  price  and  com- 
mission to  all  dealers. 

XVIII. 

The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  a  letter  identified  by  witness  Eden  dated 
April  18,  1916,  written  by  Eden  to  W.  H.  George,  and 
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a  letter  dated  April  24,  1916,  attached  to  the  same,  both 
offered  in  evidence  together  and  marked  "Plaintiff's 
Exhibit  74"  and  the  admission  of  said  letters  in  evidence 
and  the  reading  of  same  to  the  jury.  Said  letters  arej 
as  follows: 

''April  18,  1916. 
Dear  Will: 

Was  mighty  sorry  on  my  visit  to  San  Franciscol 
last  week  not  to  have  had  time  to  have  a  few  minutes! 
talk  with  you,  not  only  to  speak  about  the  Associa- 
tion, but  to  thank  you  personally  for  the  wonderful] 
party  you  gave  us  in  San  Francisco  when  I  was  then 
about  two  months  ago. 

Regarding  the  Association  matters,  I  think  your 
objection  to  any  contribution  in  excess  of  y^c  per 
barrel  was  the  same  as  my  own,  viz.:  that  too  much 
of  the  %c  voted  at  the  Association  meeting  in  New 
York  last  December  was  to  be  divided  to  National 
advertising  and  to  other  uses  that  were  of  very 
doubtful  value  in  our  particular  section  of  the  coun- 
try. I  sincerely  hope  that  you  will  be  in  accord  with 
all  of  those  present  at  the  meeting  with  Mr.  Beck  in 
San  Francisco  last  week  agreed  to  do.  So  far  as 
the  Northwest  is  concerned,  I  am  positive  that  the 
spending  of  the  80%  of  the  %c  per  barrel  contribu- 
tion will  be  a  very  good  investment,  and  will  enable 
us  to  reduce  a  good  share  of  the  direct  expense  we 
have  been  put  to  in  each  individual  company  attempt- 
ing its  promotion  work. 

I  don't  know  whether  you  formed  as  favorable  an 
impression  of  Mr.  Beck  as  I  did,  but  he  certainly 
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strikes  me  as  being  the  right  man  in  the  right  place, 
and  I  hope  that  you  will  join  the  rest  of  us  in  lending 
him  your  heartiest  cooperation. 

With  kindest  regards  and  hoping  that  I  may  see 
you  again  in  a  short  time,  I  am, 
Yours  truly, 
Mr.  W.  H.  George,  2  Market  Street, 

San  Francisco,  California  ." 

"U.  P.  Compny,  1916  May  15  A.  M.  7:20  Received 

President's  office  Ret'd Portland  Cement 

1916,  May  15,  A.  M.  8 :32  Answered .  .  Association 

Ref'dto May  15,  1916 

Answ'd Noted  BFA 

HENRY  COWELL  LIME  AND  CEMENT 
COMPANY 

2  Market  Street 
San  Francisco,  California,  April  24,  1916. 

Attention  of  Mr.  J.  C.  Eden. 

Superior  Portland  Cement  Company, 
Seattle,  Washington. 

My  Dear  Jack: 

Replying  to  yours  of  April  18th,  beg  to  advise 
that  on  April  20th  I  wired  Mr.  Beck  as  follows : 

'We  will  stay  with  the  Association  under  new 
plan  until  October  first,  the  date  when  the  year 
that  we  joined  for  is  up.  Will  then  consider  the 
matter  again.  Am  afraid  local  competitors  will 
not  stop  private  promotion.' 
At  first  I  was  not  sure  about  Beck,  but  the  more 
I  saw  him  the  more  I  liked  him  and  am  willing  to 
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play  the  string  out  for  the  term  of  our  enlistment  of 
one  year  from  October  1,  1915,  to  October  1,  1916. 

Altogether  I  am  free  to  confess  that  I  am  not 
quite  sure  as  to  the  advisability  of  all  this.  I  feel 
as  though  a  company  like  our  own  could  probably 
to  better  advantage  as  far  as  its  own  interests  were 
concerned,  do  its  own  promotion  work,  but  I  do 
realize  that  this  looks  like  a  selfish  position,  because 
if  the  others  were  all  in  the  Association,  promoting 
the  Association  work,  we  of  course  get  some  measure 
of  benefit.  This,  at  this  time,  is  the  real  reason  that 
keeps  our  company  in  the  Association,  with  the  fur- 
ther hope  that  during  the  balance  of  the  time  that 
we  are  in,  that  things  will  develop  so  that  all  hands 
will  see  the  advisability  of  a  Coast  Association,  as 
I  thoroughly  believe  in  this. 

I  hope  before  long  to  have  an  opportunity  to 
discuss  all  of  this  personally  with  you. 
Yours  very  truly, 
W.  H.  GEORGE,  Secretary." 

XIX. 

The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  the  introduction  of  certain  papers  identi- 
fied by  the  witness  Eden  marked  "Plaintiff's  Exhibit 
75,"  and  to  admitting  said  papers  in  evidence  and  to 
be  read  to  the  jury.  These  papers  consist  of  telegrams 
passing  between  Muhs  and  Eden,  between  Eden  and 
Coats,  and  between  Woodworth,  Vice-president  of  the 
Northern  Pacific  Railroad  Company,  and  said  Eden, 
all  of  said  papers  relating  to  the  proposed  freight  rate 
upon  cement  from  the  International  Portland  Cement 
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Company  to  the  City  of  Portland  to  enable  said  cement 
company  to  deliver  its  cement  to  Portland  to  fulfill  the 
contract  of  Pacific  Bridge  Company,  and  show  the 
effort  made  by  the  Washington  companies  and  repre- 
sentatives of  the  Superior,  the  Washington  and  Olympic 
Cement  Companies  to  prevent  this  rate  being  put  in. 

XX. 

The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  certain  papers  identified  by  witness  Eden 
and  marked  "Plaintiff's  Exhibit  76,"  and  to  admitting 
said  papers  in  evidence  and  to  be  read  to  the  jury,  said 
papers  consisting  of  certain  correspondence  passing  be- 
tween Aman  Moore  and  J.  C.  Eden  dated  March  25, 
1916,  and  relating  to  the  manner  of  supervising  paving 
work  and  contain  the  statement  of  Eden  to  the  effect 
that  inasmuch  as  his  company  probably  would  not  par- 
ticipate in  the  cement  business  in  Oregon,  they  could 
not  see  their  way  clear  to  assume  any  of  the  expense 
of  promotion  in  Oregon. 

XXI. 

The  Court  erred  in  sustaining  the  objection  of  the 
United  States  to  the  introduction  in  evidence  of  certain 
papers  identified  by  the  witness  Eden.  These  papers 
consist  of  publications  of  the  Portland  Cement  Associa- 
tion published  and  circulated  by  cement  companies  and 
relating  to  the  promotion  of  the  use  of  cement  and  to 
educate  the  public  in  regard  thereto. 

XXII. 

The  Court  erred  in  overruling  the  objection  of  these 
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defendants  to  certain  letter  identified  by  witness  W.  P. 
Cameron,  to-wit,  letter  dated  August  4,  1916,  marked 
"Plaintiff's  Exhibit  78,"  and  certain  other  papers  of- 
fered therewith  marked  "Plaintiff's  Exhibit  79,"  and  in 
admitting  said  papers  in  evidence  and  to  be  read  to  the 
jury.  These  letters  consist  of  correspondence  between 
Foster  &  Company  of  Hoquiam  and  the  Washington 
Portland  Cement  Company,  Olympic  Portland  Cement 
Company  and  the  Superior  Portland  Cement  Company 
of  Seattle,  dated  in  August  and  September,  1916.  The 
substance  of  these  letters  was  that  Foster  &  Company 
were  acting  as  dealers  and  distributors  of  all  three 
Washington  companies  in  Hoquiam  and  that  vicinity, 
giving  each  of  said  companies  a  fair  share  of  the  tonnage 
and  putting  all  three  companies  upon  the  same  foot- 
ing. 

XXIII. 

The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  a  carbon  copy  of  a  letter  written  by  Tyler 
Henshaw  to  R.  P.  Butchart,  marked  "Plaintiff's  Ex- 
hibit 89,"  and  in  admitting  said  letter  in  evidence  to  be 
read  to  the  jury.    Said  letter  is  as  follows: 

"September  24,  1914. 
Mr.  R.  P.  Butchart, 

Care  Vancouver  Portland  Cement  Company, 
Victoria,  B.  C. 

My  Dear  Mr.  Butchart: 

I  have  been  trying  very  hard  to  find  an  oppor- 
tunity to  run  up  to  Victoria  to  see  you  for  a  day, 
but  have  found  it  utterly  impossible  this  time.     I 
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wanted  to  talk  to  you  about  two  things — both  are 
of  a  very  intimate  nature,  but  on  account  of  the  very 
warm  feeling  that  I  have  for  you,  and  which  I  trust 
is  to  some  extent  reciprocated,  I  would  not  hesitate 
to  talk  or  write  you,  but  of  course  I  would  much 
prefer  to  talk  to  you. 

The  first  is  in  regard  to  Carl  Leonardt.  He  is 
a  very  peculiar  man.  He  has  off  and  on  been  trying 
to  start  a  cement  plant  somewhere  in  southern  Cali- 
fornia. Why,  I  don't  understand,  for  he  certainly 
knows  the  conditions  as  well  as  any  man.  Southern 
California  is  as  much  overproduced  as  any  other  sec- 
tion of  the  coast.  After  many  abortive  efforts  to 
find  a  property,  he  finally  located  one  apparently 
and  seemed  to  have  started  in  seriously  to  interest 
capital  in  it.  This  property  is  located  out  on  Cajon 
Pass  on  the  Santa  Fe  Railroad.  It  is  not  particularly 
well  located,  being  four  or  five  miles  from  a  railroad, 
in  a  desert  section  of  the  mountains  where  it  would 
be  inevitably  hard  to  keep  men  at  work.  He  cannot 
produce  his  cement  ever  anywhere  nearly  as  cheap 
as  we  are  producting  it,  although  we  will  concede 
him  just  as  good  a  quality.  Now  he  is  attempting  to 
go  into  an  already  overloaded  market.  I  don't  un- 
derstand some  people  in  this  way,  however  I  want  to 
make  my  story  as  short  as  possible. 

He  came  to  San  Francisco  about  two  months 
ago  and  called  in  to  see  me.  I  asked  him  if  he  in- 
tended to  put  up  a  plant  on  his  property,  and  he  said 
yes.  Then  I  went  over  the  matter  very  friendly, 
kindly  way  with  him;  told  him  what  the  situation 
was ;  how  terribly  overburdened  that  section  was  with 
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cement;  how  the  mills  already  there  would  have  to 
wait  ten  or  fifteen  years  until  the  demand  grew  up 
to  the  present  output.  All  of  which  seemed  to  make 
little  impression,  but  finally  I  said  to  him:  Now, 
see  here,  Mr,  Leonardt,  we  have  been  very  loyal 
friends  of  yours ;  have  given  you  your  cement  under 
the  market  right  along;  we  have  protected  you  in 
your  business,  and  being  a  cement  man  as  you  are, 
you  are  doing  this  with  your  eyes  wide  open,  there- 
fore, it  is  only  fair  for  me  to  say  to  you  this;  that 
we  will  not  stand  patiently  by  and  see  you  put  up 
another  mill  and  add  more  trouble  to  our  market. 
You  have  an  indubitable  right  to  put  up  a  mill,  but 
we  have  just  as  indubitable  right  to  protect  our 
market,  and  the  moment  you  put  your  cement  on  the 
market  we  propose  to  put  the  price  down  where 
neither  you  nor  ourselves  can  make  any  money,  and 
we  will  continue  it  there. 

Now,  Mr.  Butchart,  I  don't  bluff.  The  situation 
there  is  so  bad  now  with  Colton  and  ourselves  and 
the  little  Gordon  state  mill,  that  if  Leonardt  comes 
in  with  a  mill  we  might  just  as  well  start  in  and 
clean  up  the  the  situation  one  time  as  another  and 
let  the  man  with  the  longest  pole  take  the  persimmon. 

Leonardt  thought  this  over  and  finally  intimated 
he  thought  I  was  about  right  in  my  attitude,  and 
told  me  if  I  would  come  down  in  the  course  of  five 
or  six  weeks  we  would  go  down  to  the  property  and 
sell  it  out  to  me.  No  price  was  agreed  upon,  but  he 
stated  positively  he  would  do  so.  I  went  down  south, 
telephoned  him,  and  he  came  over  to  Riverside.  We 
took  a  machine  and  went  out  there  and  after  look- 
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ing  over  the  property  I  told  him  I  was  ready  to  buy 
it  and  to  name  his  price  and  terms.  He  then  began 
to  shy  and  finally  told  me  he  would  be  up  to  San 
Francisco  in  about  two  weeks  and  would  then  settle 
the  matter  with  me,  which  could  only  mean  he  would 
sell  it  to  me.  I  tried  to  urge  him  to  close  up  then,  but 
he  would  not  do  so,  but  he  again  promised  that  with- 
in two  weeks  he  would  be  up  and  sell  it  to  me.  I 
even  said  to  him,  you  mean,  you  will  sell  this  prop- 
erty outright  to  me,  and  he  said,  yes. 

Now  he  is  keeping  out  of  my  way.  There  is  no 
question  in  my  mind  that  he  is  going  to  try  to  in- 
terest capital.  I  don't  think  anybody  would  be 
foolish  enough  under  the  circumstances  to  go  into  the 
proposition  with  him.  Freights  are  against  him  and 
he  can't  manufacture  as  cheaply  as  we  can.  My 
honest  belief  is  that  we  can  make  $300,000.00  a  year 
and  keep  him  out  of  the  market,  or  make  him  sell 
below  cost.  I  may  be  wrong,  but  I  firmly  believe 
it  and  propose  to  tackle  it  anyway  if  he  bobs  up. 

Now,  without  betraying  any  confidence  as  far 
as  Mr.  Leonardt  is  concerned,  can  you  tell  me 
whether  he  said  anything  to  you  about  his  plans 
down  here?  If  so,  what  they  were  and  whether  you 
inferred  he  was  seriously  contemplating  putting  up 
a  mill.  I  know  you  will  tell  me  whatever  you  can 
properly,  and  I  don't  ask  of  you  anything  that  is  not 
proper  for  you  to  tell  me,  but  whatever  you  do  tell 
me  will  not  go,  under  any  circumstances,  beyond  my 
brother  and  myself. 

Now,  secondly,  this  must  be  considered  by  you 
as  strictly  confidential,  but  I  am  writing  you  per- 
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sonally  so  that  you  will  have  a  full  knowledge  of  the 
situation  here  in  Oregon,  and  I  am  writing  you  only 
from  that  standpoint  and  because  of  my  warm  per- 
sonal friendship. 

I  have  bought  a  property  here  which  I  have  been 
testing  for  something  like  a  year.  It  is  a  property 
which  in  combination  with  our  clinker,  makes  a  ce- 
ment of  a  remarkably  high  type.  In  fact,  Mr. 
Butchart,  in  many  ways  exceeds  regular  Portland 
cement.  This  property  will  enable  me  to  put  a  ce- 
ment on  the  market  here  at  a  cost  from  65c  to  75c 
a  barrel,  not  exceeding  the  latter  price,  and  I  think 
we  can  do  it  after  a  year's  run,  under  the  former 
price.  Mind  you,  I  am  only  talking  of  prospects. 
We  are  testing  the  material  carefully  in  all  direc- 
tions ;  putting  it  into  walls,  putting  it  into  highways ; 
testing  it  under  most  unfavorable  conditions,  and 
so  far  it  has  shown  up  wonderfully.  I  am  perfectly 
candid,  and  always  with  you  my  cards  are  never  any- 
thing but  'face  up  on  the  table.'  I  am  not  quite 
through  with  my  experiments  with  this  cement,  but 
will  have  finished  them  within  the  next  three  or 
four  months,  and  will  have  it  in  practical  use  un- 
known to  anyone  except  a  few  engineers.  Within 
the  next  three  of  four  months,  I  will  have  had  over 
a  year's  full  test  upon  the  material,  all  compression 
and  tension  tests,  etc.,  and  will  be  in  a  position  to 
know  exactly  what  the  material  is.  I  shall  put  it  on 
the  market  in  Portland  at  not  over,  I  think,  $1.25 
a  barrel,  and  some  of  it  for  mass  work,  harder  work, 
street  work,  and  the  like,  will  be  sold  for  probably 
$1.00  to  $1.10  in  this  market. 
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Now,  I  have  heard  nothing  further  for  many, 
many  months  about  the  prospects  of  this  Portland 
Cement  Company  here.  I  have  understood  you  are 
not  interested  in  this  company  here  any  further,  al- 
though my  information,  naturally  was  not  authentic, 
but  anyway  I  want  you  to  know  privately  and  con- 
fidentially what  my  prospects  are  here,  so  that  at 
least  if  you  were  contemplating  any  movement  in 
regard  to  this  cement  plant,  you  would  have  full 
knowledge  for  your  own  personal  benefit  of  what  my 
prospects  were.  The  whole  plant  that  I  will  put  up 
will  not  cost  over  $100,000.00  and  my  estimates  al- 
ready made  and  carefully  checked,  do  not  exceed 
$75,000  for  a  plant  to  produce  safely  400,000  barrels 
per  annum.  I  will  say  this  further,  that  I  do  not 
expect  to  put  on  the  market  over  200,000  to  300,000 
per  annum  anyway,  but  if  this  cement  turns  out  as 
every  test  shows  it  to,  covering  a  period  of  eight 
months  or  more,  and  if  I  can  produce  it  with  as 
little  original  investment,  and  if  this  little  affair 
starts  in  without  a  dollar  of  indebtedness  of  any  sort, 
and  if  I  can  produce  it  at  the  price  I  have  stated  or 
lower,  it  would  be  a  serious  competitor  for  any  ce- 
ment mill  to  face. 

If  there  is  anything  further  you  would  particu- 
larly like  to  know  about  it,  write  me  any  question 
and  I  will  gladly  answer  you  fully. 

Regretting  exceedingly  that  I  did  not  find  the 
time  to  run  up  and  discuss  these  matters  with  you, 
and  with  warmest  personal  regards,  I  beg  to  remain, 
Yours  very  sincerely. 
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P.  S.  In  reading  this  letter  over,  while  I  have 
written  it  only  from  the  friendliest  motives,  fear  it 
may  sound  to  you  in  the  nature  of  a  possible  menace. 
I  hope  you  know  me  well  enough  to  believe  that 
nothing  of  the  kind  is  intended.  The  reason  that  I 
am  writing  is  feeling  that  as  I  have  a  warm  per- 
sonal friendship  for  you,  it  seemed  only  justice  to 
that  friendship  to  tell  j^ou  confidently  the  prospects 
that  were  before  me  in  this  market  in  the  cement 
line.  I  can  see  no  reason  why  there  should  not  be 
room  for  us  both,  and  as  indicated  I  do  not  intend 
to  come  in  here  and  try  to  supply  the  entire  market. 
In  fact,  I  know  perfectly  well  that  it  would  be  im- 
possible for  me  to  do  so,  but  at  the  same  time  I  hope 
j^ou  understand  that  I  am  only  telling  you  of  these 
prospects  (of  course  they  are  as  yet  only  prospects) 
that  might  to  some  extent  militate  against  any  pro- 
gram you  had  set  out  in  this  market,  if  you  are  still 
connected  with  the  Portland  Cement  Company  here. 
You  know  that  you  and  I  could  work  side  by  side 
in  this  market  without  any  trouble.  I  feared  you 
might,  if  I  said  nothing  about  this  before  hand,  feel 
that  I  had  failed  in  the  matter  of  friendship  to  you 
in  not  letting  you  know  confidentially  and  before- 
hand." 

XXIV. 

The  Court  erred  in  sustaining  the  objection  of  the 
United  States  to  a  certain  letter  identified  by  witness 
Aman  Moore  written  by  Wirt  Minor  to  Aman  Moore, 
dated  July  25,  1916,  which  said  letter  is  as  follows: 
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"July  25,  1916. 
Mr.  Aman  Moore, 

Care  Mr.  Coy  Burnett, 

Lewis  Building,  Portland,  Oregon. 

Dear  Sir: 

I  am  in  receipt  of  communications  dated  July 
24th  addressed  to  the  Directors  of  Oregon  Portland 
Cement  Company  and  signed  by  yourself,  in  which 
you  demand  that  an  immediate  directors'  meeting  be 
called  for  the  purpose  of  obtaining  various  data  from 
the  parties  named;  that  is  to  say,  Mr.  R.  P.  Butchart, 
Mr.  Newlands,  Mr.  Macdonald,  Mr.  Clark  M. 
Moore,  and  Mr.  Ballard  to  the  end  that  suit  may  be 
instituted  under  the  Federal  'Treble  Damage  Stat- 
utes' for  the  damages  sustained  by  the  company 
through  alleged  illegal  agreement  on  the  part  of  the 
gentlemen  above  named. 

This  matter  was  brought  before  the  Board  in- 
formally at  its  last  meeting  and  you  were  requested 
by  myself  to  state  what  action  you  desired  to  take, 
but  for  some  reason  you  did  not  see  fit  to  do  any- 
thing whatever. 

The  by-laws  of  the  corporation,  article  IV,  sec- 
tion 4,  provide  that — 

'Special  meetings  of  the  board  of  directors 
shall  be  called  by  the  Secretary  when  he  is  re- 
quested so  to  do  by  the  president,  on  three  days' 
notice  to  each  director.' 

Special  meetings  shall  be  called  in  like  manner 
on  request  of  a  majority  of  the  members  of  the 
board.    You  are  aware  that  the  president  of  the  cor- 
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poration  is  now  absent.  You  yourself  are  one  of  its 
vice-presidents.  Section  2  of  article  VI  of  the  by- 
laws provides  that — 

'In  the  event  of  the  absence  of  the  president, 
one  of  the  vice-presidents  shall  exercise  the  powers 
and  perforin  the  duties  of  the  president  during 
such  absence,  subject  to  the  advice  and  control  of 
the  board  or  of  the  executive  committee.' 

You,  therefore,  have  it  in  your  power  to  call  this 
meeting  and  I  shall  be  pleased  to  have  you  do  so. 
If  you  are  not  willing  to  take  the  responsibility  of 
calling  the  meeting,  I  am  perfectly  willing  to  be 
one  of  a  majority  of  the  board  to  call  such  meeting. 
It  will  require  this  call  to  be  signed  by  five  of  the 
directors;  Mr.  Butchart  is  away;  Mr.  Bates  has 
tendered  his  resignation,  but  it  has  not  been  ac- 
cepted as  yet  at  your  instance;  Mr.  Wilson  has 
tendered  his  resignation,  but  the  same  has  not  yet 
been  accepted;  and  Mr.  Johnson  is  away.  It  will 
therefore  be  necessary  for  you  to  be  one  of  the  five 
directors  to  join  in  the  call. 

If  you  desire  to  have  the  meeting  called,  as  sug- 
gested, and  will  come  to  my  office,  I  shall  take  pleas- 
ure in  preparing  the  call  and  in  signing  it.  I  do  not 
know,  however,  whether  Mr.  Butchart  and  Mr.  New- 
lands,  who  are  charged  by  you  with  malfeasance  in 
office,  will  consent  to  sign  such  call  or  not;  if  not, 
you  will  have  to  procure  the  signatures  of  Messrs. 
Wilson  and  Bates. 

As  Mr.  Butchart  and  other  directors  are  charged 
with  malfeasance  in  office,  I  think  it  will  be  but  rea- 
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sonable  that  the  meeting  when  called  shall  be  called 
for  such  time  as  to  give  these  parties  an  opportunity 
to  attend  and  respond  in  person. 

Yours  very  truly, 

WIRT  MINOR." 

XXV. 

The  Court  erred  in  sustaining  the  objection  of  the 
United  States  to  the  introduction  in  evidence  of  a  letter 
offered  by  defendants  written  by  Wirt  Minor  to  Aman 
Moore,  dated  August  29,  1916,  and  in  refusing  said 
letter  to  be  introduced  in  evidence.  The  letter  is  as 
follows : 

"August  29,  1916. 
Mr.  Aman  Moore, 
Oswego,  Oregon. 

Dear  Sir: 

As  one  of  the  directors  of  the  Oregon  Portland 
Cement  Company  and  as  one  of  the  general  attor- 
neys or  counsel,  I  hereby  demand  that  you  afford 
me  an  opportunity  to  investigate  the  facts  upon 
which  the  suit  brought  by  you  in  the  name  of  the 
Oregon  Portland  Cement  Company  is  based.  In 
connection  with  this  demand  I  also  demand  that  you 
afford  me  an  opportunity  to  examine  all  the  evi- 
dence from  which  these  facts  have  been  deduced  or 
inferred. 

I  also  desire  you  to  advise  me  by  what  authority 
this  action  was  commenced,  for  as  you  are  aware  it 
was  commenced  without  consulting  the  Board  of  Di- 
rectors.    I  should  be  pleased  to  confer  with  your 
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attorneys  at  any  time  regarding  the  matter  and  to 
examine  the  evidence  in  their  offices  and  to  this  end 
I  am  sending  a  copy  of  this  letter  to  each  of  your 
attorneys  of  record. 

I  will  add  that  I  have  been  requested  to  take  this 
step  by  several  of  the  directors  of  the  corporation. 

Yours  truly, 
WIRT  MINOR." 
WM/MH 

XXVI. 

The  Court  erred  in  overruling  and  denying  the  mo- 
tion of  these  defendants  to  instruct  the  jury  to  disre- 
gard all  correspondence  between  Aman  Moore  and  de- 
fendant Butchart  prior  to  the  time  Clark  M.  Moore 
was  elected  sales  manager  in  considering  this  case  with 
regard  to  the  guilt  or  innocence  of  Clark  M.  Moore, 
and  that  said  correspondence  should  not  be  considered 
in  arriving  at  the  guilt  or  innocence  of  Clark  M.  Moore, 
and  particularly  to  the  statement  made  by  the  district 
court  as  follows: 

"Of  course  any  statement  or  admissions  Mr. 
Butchart  made  before  Mr.  Moore  became  connected 
with  this  company  would  not  be  competent  as  ad- 
mission of  guilt  against  Clark  M.  Moore,  but  would 
be  competent  for  the  purpose  of  showing  the  status 
of  the  company  and  the  condition  at  that  time,  and 
the  admission  made  against  the  interest  of  Mr. 
Butchart." 

XXVII. 

The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  certain  correspondence  passing  between 
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Carl  Leonardt  and  the  witness  W.  H.  George,  consist- 
ing of  letter  from  George  to  Leonardt  dated  Feb.  1, 
1916,  and  the  answer  thereto  dated  Feb.  7,  1916,  and  the 
reply  to  said  letter  dated  Feb.  8,  1916,  all  of  which  were 
offered  as  one  exhibit  marked  "Plaintiff's  Exhibit  105", 
and  to  the  admission  of  said  letters  and  each  of  them  in 
evidence,  and  to  the  reading  of  said  letters  to  the  jury. 
These  letters  are  as  follows : 

"(In  pencil) 
LB  10/13/20. 
(letterhead) 

HENRY  COWELL  LIME  AND 
CEMENT  CO., 

2  Market  Street, 

San  Francisco,  February  1,  1916. 

'(to) 

Mr.  Carl  Leonardt, 

c/o  Southwestern  Portland  Cement, 

H.  W.  Hellman  Bldg.,  Los  Angeles. 

My  Dear  Mr.  Leonardt : — 

I  arrived  home  safely  and  want  to  thank  you  for 
your  very  kind  and  courteous  treatment  when  I  was 
at  Los  Angeles. 

Please  remember  me  kindly  to  Mr.  Merrill  and 
to  Mr.  Schirm. 

I  hope  that  by  this  time  the  get-together  talk 
which  I  made  it  my  particular  business  to  give  to  all 
of  those  who  are  in  the  lime  business,  is  bearing  fruit 
and  that  the  conditions  are  better  and  settled. 

I  congratulate  you  on  the  lay-out  and  character 
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of  your  new  cement  plant  and  trust  that  when  she 
begins  operation  you  will  find  a  ready  market  for  a 
reasonable  output  at  the  highest  price  and  under 
regular  terms  and  conditions. 

Regarding  regular  terms  and  conditions;  I  en- 
close you  herewith  a  little  suggestion  which  I  trust 
will  be  interesting.  We  have  found  it  to  work  out 
to  the  best  possible  advantage  here. 

I  hope  to  be  able  to  write  you  in  a  few  days  that 
the  allowance  for  returned  empty  sacks  has  been 
changed  to  7%  cents. 

Again  thanking  you  and  conveying  to  you  my 
best  personal  regards,  I  remain, 

Yours  very  truly, 

W.  H.  GEORGE." 
WHG-W 

"Monday,  February  7,  1916 
(in  pencil) 

LB  10/13/20 
Mr.  W.  E.  George,  Sec'y. 
Henry  Cowell  Lime  &  Cement  Company, 
2  Market  Street,  San  Francisco,  California. 

My  dear  George: 

I  received  your  letter  of  February  1st  and  thank 
you  very  much  for  the  contents.  That  is  the  proper 
spirit !  I  refer  to  where  you  mention  regarding  our 
new  cement  plant  that  you  'trust  when  it  begins  op- 
erations we  will  find  a  ready  market  for  a  reason- 
able output,'  etc.  Some  of  our  cement  manufac- 
turers seem  to  think  that  no  one  else  has  a  right  to 
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engage  in  the  same  business  and  manufacture  and 
sell  cement,  which  is  entirely  wrong  as  this  is  a  free 
country  and  every  man  has  a  right  to  make  an  honest 
living  and  any  combine  to  ruin  a  competitor  by  mis- 
representation and  crookedness  is  wrong,  which  soon 
or  late  they  will  find  out  to  their  sorrow  if  they  do 
not  change  their  tactics. 

You  know  a  good  neighbor  cannot  live  in  peace 
if  the  bad  neighbor  does  not  want  him  to.  The  Port- 
land plant  as  well  as  the  Victorville  plant  wants  to 
live  in  peace,  but  no  man  has  the  right  to  say  that 
these  plants  have  no  right  to  manufacture  or  sell 
cement.  These  plants  only  want  their  rights  which 
they  hope  to  obtain  by  peaceful  and  harmonious 
methods.  Of  course  you  know  what  it  means  to  a 
large  manufacturer  as  compared  to  one  that  has  less 
capacity,  when  it  comes  to  price  cutting.  I  leave  it 
to  you  to  say  who  can  stand  it  the  longest. 

I  was  in  San  Francisco  last  Saturday,  leaving 
the  same  evening.  I  talked  with  your  office,  but 
you  were  at  the  factory.  Mr.  Butchart  was  with  me 
and  no  doubt  will  write  you  from  Del  Monte.  You 
can  see  him  at  any  time  and  go  into  details  wdth  him, 
and  should  something  of  importance  come  up  I  will 
be  willing  to  go  to  San  Francisco  at  any  time. 

Wishing  you  success,  I  am, 

Yours  very  truly, 

President." 
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"HENRY  COWELL  LIME  AND 
CEMENT  CO. 

2  Market  Street. 
San  Francisco,  February  8,  1916. 
(In  pencil) 

LB  10/13/20 
Carl  Leonardt,  Esq., 

Pres.  Southwestern  Portland  Cement  Company, 
710  H.  W.  Hellman  Building,  Los  Angeles. 

Dear  Mr.  Leonardt: — 

I  am  just  in  receipt  of  yours  of  February  7th  and 
hasten  to  reply.  I  am  willing  to  admit  the  truth  of 
every  word  that  you  say  and  you  know  how  I  feel 
about  these  matters.  I  feel  that  that  is  exactly  the 
way  they  should  be  carried  out. 

Undoubtedly  by  this  time  you  have  my  other 
letter  written  from  the  plant  on  last  Saturday. 

At  this  writing  I  am  at  a  loss  to  know  where  Mr. 
Butchart  is.  My  understanding  was  that  he  was  go- 
ing to  Los  Angeles,  probably  with  you  from  San 
Francisco,  altho  my  first  impression  was  that  he  was 
going  direct  to  Los  Angeles.  I  have  written  him  in 
your  care  at  Los  Angeles,  and  am  now  awaiting 
results  as  to  whether  it  is  best  for  me  to  go  to  Los 
Angeles,  to  see  him  at  Del  Monte  when  he  goes 
there,  or  to  await  his  arrival  again  at  San  Francisco. 

When  in  Los  Angeles  I  outlined  to  you  what  I 
wanted  to  say  to  Mr.  Butchart,  and  I  do  hope  that  it 
will  be  agreeable  and  work  to  a  satisfactory  end.  I 
shall  be  very  glad  indeed  to  advise  you  of  all  results. 
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Thanking  you  indeed  for  your  many  courtesies, 
I  remain, 

Yours  very  truly, 

W.  H.  GEORGE, 
WHG-W  Secretary." 

XXVIII. 

The  Court  erred  in  overruHng  the  objection  of  these 
defendants  to  the  questions  addressed  to  the  witness  W. 
D.  Skinner,  Traffic  Manager  of  the  Spokane,  Portland 
&  Seattle  Railway,  in  regard  to  putting  in  a  special  rate 
on  cement  from  Spokane  to  Portland  in  1915  in  order  to 
get  the  haul  on  the  cement  for  the  Interstate  Bridge, 
and  to  admitting  said  evidence  or  any  thereof.  Such 
evidence  was  in  substance  that  the  witness  was  Traffic 
Manager  of  the  Spokane,  Portland  &  Seattle  Railway, 
sometimes  called  the  North  Bank  Road;  that  prior  to 
March  1,  1915,  the  rate  per  hundred  pounds  on  cement 
from  Spokane  to  Portland  was  25c ;  that  in  the  hopes  of 
securing  the  cement  for  the  Interstate  Bridge,  the  wit- 
ness undertook  to  make  a  rate  of  13I/2C  per  hundred 
pounds  from  Irwin,  a  point  near  Spokane,  to  Portland. 
That  as  such  Traffic  Manager  the  witness  had  a  right  to 
make  such  rate;  that  he  delivered  a  slip  to  the  cement 
plant  at  Irwin  stating  that  his  road  would  publish  a  rate 
of  1314c  on  cement  in  carload  lots  from  Irwin  to  Van- 
couver, Washington,  or  Portland  if  the  Irwin  plant  se- 
cured a  contract  for  the  Interstate  Bridge  cement.  That 
he  was  afterwards  advised  the  Spokane  plant  had  se- 
cured the  contract;  that  objections  were  made  by  Eden 
and  Coats  of  the  Washington  Cement  plants,  and  the 
other  cement  plants  to  putting  in  such  rate,  and  the  mat- 
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ter  was  held  in  abeyance;  that  an  adjustment  was  made 
between  the  cement  companies,  and  the  rate  was  not  put 
into  effect. 

XXIX. 

The  Court  erred  in  overruling  the  objection  of 
these  defendants  to  the  introduction  in  evidence  of  a 
certain  paper  marked  "Plaintiff's  Exhibit  151",  and  to 
admitting  said  paper  in  evidence  and  to  be  read  to  the 
jury.     Said  paper  is  as  follows: 

"S.  P.  &  S.  will  publish  rate  ISl/oc  on  cement 
c/1  from  Irwin,  Washington,  to  Vancouver,  Wash- 
ington, and  Portland,  Oregon,  if  Irwin  plant  se- 
cured contract  for  Interstate  Bridge  cement.  W.  D. 
Skinner,  F.  T.  M.,  Portland,  Oregon,  3/6/15." 

XXX. 

The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  a  certain  paper  offered  in  evidence  by  the 
United  States  marked  "Plaintiff's  Exhibit  152",  and 
to  admitting  said  paper  in  evidence  and  to  be  read  to 
the  Jury.  This  is  a  letter  from  the  International  Port- 
land Cement  Company  to  W.  D.  Skinner,  in  which  they 
state: 

"Have  closed  contract  to  furnish  that  cement, 
and  confirming  the  writer's  talk  with  you  on  the  6th 
inst.,  please  see  that  the  rate  is  published  with  the 
least  possible  delay." 

XXXI. 

The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  certain  papers  identified  by  the  witness 
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W.  D.  Skinner  marked  "Plaintiff's  Exhibit  153",  and  in 
admitting  said  papers  in  evidence  and  to  be  read  to  the 
jury.  Said  papers  were  offered  as  one  paper,  and  they 
consist  of  telegram  of  March  11,  1915,  from  the  Inter- 
national Portland  Cement  Company  to  Skinner,  as 
follows : 

"Have  not  received  copy  of  tariff  covering  rate 
Vancouver  and  Portland.  Acting  upon  agreement 
we  have  contracted  to  furnish  approximately  10,000 
tons.  Must  have  tariff  effective  at  earliest  possible 
date." 

and  tbe  reply  of  said  Skinner  thereto,  as  follows : 

"My  hands  tied  temporarily  as  to  publication  of 
tariff.  Have  discussed  situation  fully  with  Pacific 
Bridge  Company  who  are  satisfied  to  leave  matter  in 
my  hands  for  few  days,  when  hope  be  able  advise 
definitely." 

XXXII. 

The  Court  erred  in  sustaining  the  objection  of  the 
United  States  to  a  question  propounded  to  witness  F. 
R.  Muhs,  as  follows: 

"Now  give  the  jury  some  idea  of  how  profitable 
it  has  been,  say  how  much  money  in  proportion  to 
the  capital  your  mills  have  made." 

The  witness  had  testified  that  the  companies  with 
which  he  was  identified,  the  Santa  Cruz  Portland  Ce- 
ment Company,  and  the  Standard  Portland  Cement 
Company  after  1908  had  made  money,  and  the  evidence 
sought  to  be  elicited  was  for  the  purpose  of  showing 
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that  the  amount  of  money  made  had  been  small  as  com- 
pared with  the  capital  invested. 

XXXIII. 

The  Court  erred  in  sustaining  the  objection  of  the 
United  States  to  testimony  tendered  by  defendants 
through  the  witness  L.  C.  Newlands  as  to  the  reasonable 
cost  of  putting  up  the  mill  of  the  Oregon  Portland  Ce- 
ment Company  in  1915,  and  1916,  which  evidence  was 
offered  for  the  purpose  of  showing  the  cost  of  the  manu- 
factured product,  the  defendants  claiming  that  the  cost 
or  value  of  the  factory  is  a  proper  element  to  take  into 
consideration  in  ascertaining  the  cost  of  the  manufac- 
tured product. 

XXXIV. 

The  Court  erred  in  overruling  the  objection  of  these 
defendants  to  the  following  question  propounded  to  the 
witness  H.  S.  McCracken: 

"At  what  price  did  you  sell  cement  at  that  time?" 
and  erred  in  allowing  said  question  to  be  answered.  The 
witness  McCracken  was  a  dealer  in  cement  in  the  City 
of  Portland;  he  had  testified  in  regard  to  prices  which 
he  paid  for  cement  to  the  Oregon  Portland  Cement 
Company  and  other  cement  manufacturers,  and  the  tes- 
timony admitted  was  to  the  effect  that  he  sold  cement 
at  $2.30  because  he  could  get  no  more  for  his  cement 
than  other  companies  could  get;  that  the  California  com- 
panies were  selling  cement  in  Portland  through  their 
selling  agencies,  and  were  selling  to  the  public  at  $2.30. 
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XXXV. 

The  Court  erred  in  sustaining  the  objection  of  the 
United  States  to  admission  in  evidence  of  a  telegram 
offered  by  the  defendants  addressed  to  R.  P.  Butchart 
and  signed  by  Charles  Boettcher,  E.  Possett  and  R.  J. 
Morse,  dated  July  27,  1916.  This  telegram  had  been 
identified  by  the  witness  Wirt  Minor  as  a  telegram 
shown  to  him  or  read  to  him  by  Aman  Moore  at  a  meet- 
ing held  in  his  office  by  Aman  Moore,  Clark  M.  Moore, 
representing  Mr.  Boettcher,  and  Harry  Ross,  repre- 
senting Mr.  Butchart.    The  telegram  is  as  follows : 

"July  27,  1916. 
R.  P.  Butchart, 
Vanderbilt  Hotel, 
New  York  City. 

We  have  inspected  your  plant  here  and  have  no 
criticisms  to  make  of  Mr.  Newlands'  management 
but  on  account  of  notoriety  of  lawsuit  and  damage 
to  company  would  recommend  Aman  Moore  be 
placed  in  charge  of  plant  and  quarries  leaving  sales 
as  at  present  and  that  you  wire  Mr.  Newlands  to 
resign  and  permit  the  election  of  some  new  member 
to  Board  of  Directors.  We  have  talked  to  number 
stockholders  here  and  they  are  unanimous^  that  set- 
tlement should  be  made  with  Moore  to  prevent  no- 
toriety and  damage  of  his  suit.  Bank  also  refuses  to 
extend  loan  unless  assured  suit  will  not  be  brought. 
We  have  looked  over  figures  in  office  and  find  we 
must  have  at  once  fifty  thousand  dollars  more  to  meet 
pay  rolls  and  bills.  Wilcox  will  loan  part  if  Board 
is  reorganized.    If  change  meets  with  your  approval 
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will  you  kindly  wire  Teal  and  Minor  attorneys  and 
stockliolders  to  call  meeting  and  reorganize  board 
and  appoint  Moore  superintendent. 

C.  BOETTCHER 
R.  J.  MORSE 
E.  POSSETT." 

and  erred  in  excluding  said  testimony. 

XXXVI. 

The  Court  erred  in  sustaining  the  objection  of  the 
United  States  to  the  admission  in  evidence  of  a  tele- 
gram from  the  witness  Clark  M.  Moore  to  Grant  Fee, 
and  a  letter  from  Grant  Fee  to  the  witness.  These 
papers  were  marked  defendant's  identification  112  and 
113  respectively,  and  were  excluded  by  the  ruling  of  the 
Court.  In  substance  they  relate  to  the  proposed  visit  of 
Clark  M.  Moore  to  San  Francisco  in  August,  1916,  and 
to  a  meeting  which  he  wished  to  have  with  Grant  Fee  at 
that  time  with  a  view  to  selling  him  Oregon  Portland 
cement  for  the  erection  of  the  Portland  post  office.  The 
witness  had  testified  in  regard  to  the  purpose  for  which 
he  had  gone  to  California  and  among  other  things  he 
went  there  to  see  Mr.  Fee  and  to  sell  him,  if  possible, 
the  cement  for  the  Portland  post  office,  for  which  said 
Fee  had  obtained  a  contract. 

XXXVII. 

The  Court  erred  in  sustaining  the  objection  of  the 
United  States  to  certain  telegrams  offered  in  evidence 
by  defendants'  identifications  114  and  115,  and  to  the 
exclusion  of  said  telegrams  from  the  evidence  by  the 
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ruling  of  the  Court.  The  witness  Clark  M.  Moore  had 
testified  regarding  a  visit  he  had  made  in  August,  1916, 
to  San  Francisco,  and  among  other  objects  of  that  visit 
was  to  see  a  Mr.  Hiltz  who  was  representing  the  Port- 
land Cement  Association  on  the  Pacific  Coast  with  a 
view  of  having  him  come  to  Portland  and  arrange  for 
an  inspector  on  some  road  work,  which  was  being  done 
to  see  that  the  work  should  be  done  according  to  specifi- 
cations, and  in  connection  therewith  the  defendants 
offered  certain  telegrams  as  aforesaid  for  the  purpose 
of  showing  this  to  be,  among  other  things,  his  object  in 
going  to  San  Francisco. 

XXXVIII. 

The  Court  erred  in  that  part  of  its  charge  to  the 
jury,  as  follows: 

"Now  the  second  count  of  the  indictment,  as  I 
have  already  said  to  you,  charges  the  defendants 
with  monopolizing  the  trade  or  commerce  between 
the  states,  in  violation  of  section  two  of  the  Act, 
which  provided  that  all  persons  who  shall  monopo- 
lize or  attempt  to  monopolize  or  combine  with  any 
person  or  persons  to  monopolize  any  part  of  the 
trade  or  commerce  among  the  several  states,  shall 
be  guilty  of  a  crime.  To  constitute  the  offense  of 
monopoly,  under  the  Act,  it  is  necessary  to  acquire 
exclusive  right  to  such  commerce  by  means  which 
will  prevent  others  from  engaging  therein.  The 
popular  meaning  of  monopoly  is  the  sole  power  of 
dealing  in  some  particular  commodity,  in  some  par- 
ticular market  or  place,  or  carrying  on  some  par- 
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ticular  business.  Anything  less  than  this  is  not  a 
monopoly.  The  size  of  a  business  is  not  in  itself  a 
violation  of  this  law.  The  Act  denounced  by  the 
statute  is  the  certain  and  necessary  prevention  of 
other  persons  engaging  in  such  business  and  thereby 
stifling  or  preventing  competition.  The  evil  against 
which  the  statute  is  directed  is  not  the  enlargement 
of  the  trade  of  one  person,  but  the  destruction  of  the 
trade  of  others,  in  some  commodity.  It  is  the  sup- 
pression of  competition  by  the  unification  of  interest 
or  management,  or  by  agreement  or  concerted  action. 
It  signifies  the  combining  or  bringing  together  into 
the  hands  of  one  person,  or  group  of  persons,  the 
control,  or  the  power  of  control,  over  a  particular 
business  or  employment,  so  that  competition  may 
be  suppressed  by  preventing  others  from  engaging 
therein." 

XXXIX. 

The  Court  erred  in  that  part  of  its  charge  to  the 
Jury  relating  to  the  Portland  Cement  Company  prior 
to  the  organization  of  the  Oregon  Portland  Cement 
Company,  as  follows: 

"There  have  been  introduced  in  evidence  some 
letters  passing  between  Mr.  Butchart  and  Mr.  Aman 
Moore  at  a  time  prior  to  the  date  the  Oregon  corpo- 
ration began  marketing  its  product,  and  prior  to  the 
time  that  Clark  Moore  became  connected  with  the 
concern.  *  *  *  They  are,  however,  evidence 
against  Mr.  Butchart,  and  may  be  considered  by  you 
for  the  purpose  of  showing  the  conditions  as  they 
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existed  at  the  time  Clark  Moore  became  Sales  Man- 
ager of  the  Oregon  Company." 

XL. 

The  Court  erred  in  that  part  of  its  charge  to  the 
Jury,  as  follows: 

"Certain  letters  have  also  been  introduced  in 
evidence,  written  by  Aman  Moore  and  addressed 
to  Mr.  Butchart,  which  contain  statements  or  sug- 
gestions concerning  fixing  prices  or  allotment  of 
territory,  by  agreement  with  other  manufacturers. 
The  statements  or  suggestions  contained  in  these 
letters  are  not  evidence  against  Mr.  Butchart,  and 
do  not  tend  to  prove  the  connection  of  Butchart  with 
any  such  agreement  or  combination,  unless  it  ap- 
pears that  he  acquiesced  in  the  suggestion,  or  acted 
thereon,  or  combined  with  other  manufacturers  in 
accordance  with  the  statements  or  suggestions  so 
made  by  Moore. 

"Various  letters  have  also  been  introduced  writ- 
ten by  officials,  or  associates  of  officials  of  cement 
manufacturers  in  Washington  and  California,  to 
defendants  Clark  Moore  and  Butchart.  Anj^  state- 
ments, suggestions,  or  requests  contained  in  any 
such  letters  are  not  to  be  taken  or  deemed  as  evi- 
dence of  the  guilt  or  innocence  of  the  defendants 
Moore  or  Butchart,  unless  Butchart  or  Moore  ac- 
quiesced in  such  statements  and  acted  thereon  or 
combined  with  other  cement  manufacturers  in  ac- 
cordance with  the  statements  or  suggestions  made  or 
contained  in  the  letters,  but  these  letters  are  a  part 
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of  the  evidence,  showing  the  relation  existing  be- 
tween these  people,  and  their  conduct  and  actions, 
and  for  that  purpose  are  competent  and  should  be 
given  such  weight  as  you  gentlemen  may  think  they 
are  entitled  to." 

and  the  Court  erred  particularly  in  that  portion  of  the 
charge,  as  follows :  ■ 

"*  *  *  but  these  letters  are  a  part  of  the  evidence, 
showing  the  relation  existing  between  these  people, 
and  their  conduct  and  actions,  and  for  that  purpose 
are  competent  and  should  be  given  such  weight  as 
you  gentlemen  may  think  they  are  entitled  to." 

XLI. 

The  Court  erred  in  that  part  of  its  charge  to  the 
Jury,  as  follows: 

"There  has  also  been  some  testimony  to  the  ef- 
fect that  charges  of  illegal  combination  were  made 
to  the  directors  of  the  Oregon  Company  in  June, 
1916,  and  perhaps  later.  These  charges  culminated, 
as  you  will  recall,  in  certain  suits  or  actions  brought 
by  Aman  Moore  against  certain  officers  or  directors 
of  the  Oregon  Company,  and  also  resulted  in  the 
appointment  of  a  stockholders'  committee,  to  in- 
vestigate these  charges.  The  opinion  of  this  com- 
mittee, or  of  any  director,  as  to  the  truth  of  the 
charges,  is  quite  immaterial  and  should  be  disre- 
garded by  you.  The  fact  that  such  charges  were 
made,  however,  may  be  considered  by  you  in  con- 
nection with  the  manner  of  conducting  the  business 
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of  the  Company,  and  you  may  compare  what  was 
done  before  and  after  the  charges  were  made  and 
these  suits  filed,  if  there  was  any  change  in  the 
manner  of  doing  business,  in  passing  upon  the  guilt 
or  innocence  of  the  defendants;  and  it  is  for  you 
to  determine  whether  sales,  if  any,  made  in  Wash- 
ington, after  the  making  of  these  charges,  were  de- 
signed or  intended  for  the  purpose  of  evading  such 
charges." 

and  particularly  the  Court  errer  in  that  part  of  said 
charge  as  follows: 

"*  *  *  The  fact  that  such  charges  were  made, 
however,  may  be  considered  by  you  in  connection 
with  the  manner  of  conducting  the  business  of  the 
Company,  and  you  may  compare  what  was  done 
before  and  after  the  charges  were  made  and  these 
suits  filed,  if  there  was  any  change  in  the  manner 
of  doing  business,  in  passing  upon  the  guilt  or  in- 
nocence of  the  defendants;  and  it  is  for  you  to  de- 
termine whether  sales,  if  any,  made  in  Washington, 
after  the  making  of  these  charges,  were  designed  or 
intended  for  the  purpose  of  evading  such  charges." 

XLII. 

The  Court  erred  in  that  part  of  its  charge  to  the 
July,  as  follows: 

"Mr.  Butchart,  however,  while  upon  the  stand, 
testified  that  he  did  not  make  certain  statements 
attributed  to  him  by  Aman  Moore,  but  said  nothing 
about  the  letters  written  by  him  to  Aman  Moore, 
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nor  did  he  say  anything  about  the  meeting  in  San 
Francisco,  referred  to  in  these  letters,  nor  offer  any 
explanation  of  the  letters,  or  any  other  statements 
contained  therein.  Now  this  was  his  privilege,  and 
being  a  defendant  he  could  not  be  required  to  say 
more  if  he  did  not  desire  to  do  so,  nor  could  he  be 
cross-examined  as  to  matters  not  covered  by  the  di- 
rect testimony,  but  upon  passing  upon  the  evidence 
in  this  case  for  the  purpose  of  finding  the  facts,  you 
have  a  right  to  take  this  omission  of  the  defendant 
into  consideration.  A  defendant  is  not  required 
under  the  law  to  take  the  witness  stand.  He  can- 
not be  compelled  to  testify  at  all,  and  if  he  fails  to 
do  so  no  inference  unfavorable  to  him  may  be  drawn 
from  that  fact,  nor  is  the  prosecution  permitted,  in 
that  case,  to  comment  imfavorably  upon  the  defend- 
ant's silence.  But  where  a  defendant  elects  to  come 
upon  the  witness  stand  and  testify  he  then  subjects 
himself  to  the  same  rulings  that  apply  to  any  other 
witness,  and  if  he  has  failed  to  deny  or  explain  acts 
of  an  incriminating  nature  that  the  evidence  of  the 
prosecution  tends  to  establish  against  him,  such  fail- 
ure may  not  only  be  commented  upon,  but  may  be 
considered  by  the  jury  with  all  the  circumstances,  in 
reaching  their  conclusion  as  to  his  guilt  or  innocence, 
since  it  is  a  legitimate  inference  that  could  he  have 
truthfully  denied  or  explained  the  incriminating  evi- 
dence, if  there  is  any  against  him,  he  would  have 
done  so." 

and  the  Court  erred  particularly  in  that  part  of  the 
charges,  as  follows: 
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"*  *  *  ]^or  did  he  say  anything  about  the 
meeting  in  San  Francisco  referred  to  in  these  let- 
ters." 

XLIII. 

The  Court  erred  in  that  part  of  its  charge  to  the 
Jury,  wherein  the  Trial  Court  instructed  the  Jury  in 
regard  to  certain  letters  written  by  Aman  Moore  to 
R.  P.  Butchart,  and  which  contain  statements  or  sug- 
gestions concerning  fixing  prices  by  alloting  territory 
by  agreement  with  other  manufacturers,  and  particular- 
ly to  that  part  of  the  charge  wherein  the  Court  sub- 
mitted to  the  Jury  said  letters  as  evidence  against  the 
defendant  R.  P.  Butchart,  as  follows,  if 

"it  appears  that  he  acquiesced  in  the  suggestions,  or 
acted  thereon,  or  combined  with  other  manufacturers 
in  accordance  with  the  statements  or  suggestions." 

XLIV. 

The  Court  erred  in  refusing  to  charge  the  Jury  as 
requested  by  defendants  in  writing,  as  follows : 

"Portland  cement  is  a  mineral  product.  Certain 
earths  or  minerals,  principally  lime  and  clay,  are 
mixed  in  specific  proportions,  fused  by  intense  heat 
into  a  new  uniform  composition  known  as  klinker  and 
this  klinker  ground  to  an  impalpable  powder  with 
certain  ingredients  added,  is  the  Portland  cement 
of  commerce.  It  is  sold  by  barrels,  for  in  the  earlier 
stages  of  the  industry  the  containers  were  always 
wooden  barrels.    The  net  content  of  such  barrel  was 
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376  pounds  of  cement.  In  the  latter  development 
of  the  industry  the  practice  obtained  and  now  rules 
upon  the  Pacific  Coast  of  packing  the  cement  in 
sacks,  each  sack  weighing  94  pounds.  Thus  four  of 
these  sacks  equal  one  barrel,  but  the  sales  are  still 
in  terms  of  barrels,  and  mill  capacity  is  spoken  of 
in  terms  of  barrels.  When  of  a  given  mill  it  is  said 
that  it  has  a  capacity  of  1000  barrels,  it  means  that 
working  to  capacity  that  mill  can  output  1000  barrels 
a  day. 

"In  the  sales  of  cement  on  the  Pacific  Coast  pro- 
vision is  usually  made  to  compensate  the  ultimate 
purchaser  for  a  return  of  sacks  in  good  condition. 
In  this  regard  the  usual  allowance  is  from  T^/^  to 
10  cents  per  sack. 

"To  the  successful  manufacturer  of  cement  a 
factory  requires  its  limestone  quarry,  and  its  clay 
deposit;  the  other  ingredients,  such  as  gypsum,  etc., 
usually  being  purchased  abroad.  The  rough  ma- 
terials brought  to  the  mill  are  subjected  to  a  drying 
heat,  to  grinding  to  a  given  degree  of  fineness,  to 
admixture  in  due  proportions,  and  then  to  an  intense 
heat  in  kilns.  The  product  of  this  is  known  as 
klinker.  The  klinker  marks  the  termination  of  the 
first  stage  in  the  production  of  cement.  It  may  be 
heaped  in  piles  and  exposed  to  the  air  and  improves 
rather  than  deteriorates  by  this  from  the  beneficial 
chemical  changes  which  result  from  the  action  of 
the  oxygen  in  eliminating  the  free  lime  which  the 
klinker  may  contain.  In  the  second  process  of  man- 
ufacture the  klinker  is  ground  to  an  extreme  fineness, 
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thoroughly  mixed  with  the  minor  ingredients  and 
transported  to  the  warehouse  or  packing  house  as  the 
completed  product  ready  for  the  market.  The  prin- 
cipal ingredients  being  furnished  by  the  earth  in  a 
state  of  nature  the  cost  of  these  in  their  primitive 
state  is  not  as  a  rule  great.  That  cost  is  principally 
composed  of  the  investment  in  mill  machinery  and 
of  labor.  The  mill  machinery  is  complicated  and 
expensive.  Dryers,  grinders,  kilns,  conveyors,  etc. 
Much  heat  being  necessary,  the  fuel  item  is  an  ex- 
tremely heavy  one.  Owing  to  the  nature  of  the 
process  by  which  cement  is  made  the  necessary  ap- 
plication of  intense  heat,  the  kilns  and  other  machin- 
ery are  subject  to  rapid  deterioration  in  use.  The 
life  of  a  cement  mill  in  operation  is  ten  years,  or  in 
other  words,  the  necessary  renewals  and  replace- 
ments have  in  ten  years  substituted  a  completely 
new  set  of  machinery  for  the  original." 

XLV. 

The  Court  erred  in  refusing  to  charge  the  Jury  as 
requested  by  defendants,  as  follows: 

"Portland  cement  is  an  article  of  commerce  and 
under  the  law  must  be  tested  before  it  is  placed  upon 
the  market  and  any  brand  of  Portland  cement  which 
stands  these  tests  and  fulfils  the  requirements  of 
the  law  can  be  used  in  all  work  in  which  Portland 
cement  is  used." 

XL  VI. 

The  Court  erred  in  refusing  to  charge  the  Jury  as 
requested  by  these  defendants  in  writing,  as  follows: 
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"Every  manufacturer  has  the  right  to  ascertain 
in  any  legitimate  way  the  price  at  which  goods 
manufactured  by  others  and  competing  with  the 
product  of  his  mills  are  sold.  Competing  manufac- 
turers issuing  price  lists  from  time  to  time  may  legal- 
ly exchange  their  respective  price  lists.  Competing 
manufacturers  may  lawfully  advise  one  another  of 
the  territory  in  which  their  manufactured  products 
are  marketed,  and  may  lawfully  advise  one  another 
of  the  prices  at  which  their  respective  products  are 
put  upon  the  market.  Giving  and  receiving  such 
information  is  not  forbidden  by  law." 

XLVII. 

The  Court  erred  in  refusing  to  charge  the  Jury  as 
requested  by  these  defendants  in  writing,  as  follows: 

"It  is  therefore  a  natural  conclusion  that  the 
mere  fact  that  a  manufacturer  of  Portland  cement 
in  the  State  of  California,  Oregon,  and  Washing- 
ton may  have  issued  from  time  to  time  price  lists  or 
circulars  stating  the  price  at  which  and  terms  on 
which  the  product  of  his  factory  would  be  sold,  and 
that  a  similar  price  list  or  circular  letter  may  have 
been  issued  by  some  or  by  all  other  manufacturers 
of  Portland  cement  in  said  states  and  that  in  all 
of  said  price  lists  or  circular  letters  issued  at  or  about 
the  same  time  the  price  of  Portland  cement  is  the 
same  and  the  terms  of  saje  the  same,  will  not  in  itself 
constitute  a  violation  of  the  statute  or  be  in  contra- 
vention of  the  law  nor  can  you  find  the  defendants 
guilty  upon  evidence  of  this  character  alone  even 
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though  you  should  find  that  every  manufacturer  sold 
his  product  at  the  same  price  and  upon  the  same 
terms.  To  constitute  a  violation  of  the  law  there 
must  also  be  evidence  which  satisfies  your  minds 
beyond  a  reasonable  doubt  that  such  prices  or  terms 
were  fixed  by  agreement  or  combination  between 
the  several  manufacturers  and  that  defendants  But- 
chart  and  Moore  were  parties  to  such  agreement  or 
combination." 

XUVIII. 

The  Court  erred  in  refusing  to  charge  the  Jury  as 
requested  by  these  defendants  in  writing  as  follows : 

"Every  manufacturer  of  Portland  cement  has 
the  legal  right  to  determine  from  time  to  time  the 
territory  in  which  the  parties  to  whom,  the  prices  at 
which,  and  the  manner  in  which  the  product  of  his 
factory  shall  be  sold.  He  may  also  issue  price  lists 
or  circulars  and  employ  any  other  method  which  he 
may  desire  to  advertise  or  sell  the  product  of  his 
mill.  Such  conduct  is  not  a  violation  of  the  statute 
under  which  the  defendants  are  indicted  or  in  con- 
travention of  any  law." 

XLIX. 

The  Court  erred  in  refusing  to  charge  the  Jury  as 
requested  by  these  defendants  in  writing,  as  follows: 

"Every  commodity  such  as  Portland  cement  is 
under  normal  business  conditions  put  upon  the  mar- 
ket for  sale  and  sold  and  the  average  price  at  which 
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such  commodity  is  sold  is  commonly  designated  as 
the  market  or  market  price.  Under  normal  condi- 
tions Portland  cement  is  sold  in  this  manner  and  the 
price  at  which  it  is  so  sold  from  time  to  time  would 
constitute  the  market  price  at  the  time.  Such  mar- 
ket price  naturally  changes  from  time  to  time  due  to 
cost  of  manufacture,  cost  of  transportation,  supply 
and  demand,  and  to  other  causes  too  numerous  to 
enumerate.  Each  sale  affects  and  therefore  each 
manufacturer  in  offering  and  selling  his  factory's 
output  necessarily  contributes  to  making  the  market 
price,  and  of  course  such  action  on  his  part  is  not 
in  violation  of  law.  It  is  only  the  making  or  fixing 
of  the  market  price  by  agreement,  combination  or 
conspiracy  with  other  manufacturers  which  is  pro- 
hibited, so  that  if  you  are  not  satisfied  by  the  evi- 
dence beyond  a  reasonable  doubt  that  either  of  the 
defendants  Butchart  and  Moore,  as  officers  or 
agents  of  Oregon  Portland  Cement  Company  did 
agree  or  combine  or  conspire  with  other  manufac- 
turers of  Portland  cement  in  the  states  above  men- 
tioned to  make  or  fix  the  market  price  for  Portland 
cement,  or  agree  or  combine  or  conspire  with  other 
manufacturers  to  limit  the  territory  in  which  Ore- 
gon Portland  Cement  Company  should  sell  its  prod- 
ucts or  agree  or  combine  or  conspire  with  other  man- 
ufacturers to  limit  the  territory  or  fix  the  price  at 
which  the  products  of  the  mill  of  some  other  manu- 
facturers should  be  sold,  you  must  return  a  verdict 
of  not  guilty." 
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The  Court  erred  in  refusing  to  charge  the  Jury  as 
requested  by  these  defendants  in  writing,  as  follows: 

"I  have  permitted  the  Government  to  introduce 
evidence  tending  to  show  that  in  1915  the  Spokane, 
Portland  &  Seattle  Railway  Company  promised  to 
reduce  its  freight  charges  upon  Portland  cement 
from  Irwin,  Washington,  to  Portland,  Oregon,  and 
Vancouver,  Washington,  and  that  the  Western 
Washington  Cement  Manufacturers  and  some  of  the 
Northern  California  Cement  Manufacturers  com- 
bined to  defeat  such  proposed  change  in  the  freight 
rate  and  that  they  succeeded  in  defeating  the  same 
by  promising  to  supply  cement  from  their  mills  for 
the  Interstate  Bridge  at  the  price  at  which  cement 
for  this  purpose  was  offered  by  the  Irwin  plant  if 
the  rate  had  been  installed.  Such  action  on  the  part 
of  the  Western  Washington  and  California  manu- 
facturers, if  proven  to  your  satisfaction,  would  not 
constitute  a  violation  of  the  statute  on  which  this 
indictment  is  based." 

LI. 

The  Court  erred  in  refusing  to  charge  the  Jury  as 
requested  by  these  defendants  in  writing,  as  follows: 

"There  is  a  distinction  between  restraint  of  com- 
petition and  restraint  of  trade.  The  latter  expres- 
sion had,  when  the  anti-trust  act  was  passed,  a  defi- 
nite legal  signification.  Not  every  combination  in 
restraint  of  competition  is  in  restraint  of  trade.    But 


58 

it  does  not  necessarily  follow  that  restraint  of  com- 
petition is  a  restraint  of  interstate  trade  and  com- 
merce. The  determination  of  whether  it  be  so  must 
depend  upon  the  facts  and  circumstances  of  each 
individual  case.  It  is  undoubtedly  the  policy  of 
the  statute  that  competitive  conditions  in  interstate 
trade  should  be  maintained  wherever  their  abolition 
would  tend  to  suppress  or  diminish  interstate  trade. 
But  this  being  true  does  not  read  into  the  statute 
a  denunciation  of  all  agreements  that  may  restrain 
competition  with  regard  to  their  purpose  or  direct 
effect  to  restrain  'trade  or  commerce  among  the 
several  states.'  To  what  extent  the  anti-trust  act 
condemns  combinations  that  restrain  full  and  free 
competition  in  interstate  trade  is  a  question  that  has 
been  much  debated,  and  it  has  been  settled  that  it 
does  not  condemn  combinations  which  only  indirect- 
ly, remotely,  or  incidentally  restrain  interstate  trade. 
"The  language  of  the  anti-trust  act  is  not  to 
receive  that  literal  construction  which  will  impair 
rather  than  enhance  freedom  of  interstate  commerce. 
Restraint  of  interstate  trade  and  restraint  of  com- 
petition in  interstate  trade  are  not  interchangable 
expressions.  There  may  be,  under  the  anti-trust 
act,  restraint  of  competition  that  does  not  amount 
to  restraint  of  interstate  trade." 

LII. 

The  Court  erred  in  refusing  to  charge  the  Jury  as 
requested  by  these  defendants  in  writing,  as  follows : 

"Even  if  j^ou  are  satisfied  from  the  evidence  that 
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there  was  an  agreement  or  conspiracy  or  combina- 
tion or  a  concert  of  action  among  the  manufacturers 
of  Portland  cement  in  the  states  above  mentioned 
to  define  the  territory  in  which  or  the  prices  at  which 
the  product  of  the  several  factories  or  mills  should 
be  sold,  yet  such  agreement,  conspiracy,  or  combina- 
tion is  not  necessarily  within  the  prohibition  of  the 
statute,  for  to  constitute  a  violation  of  the  statute 
you  must  also  be  satisfied  from  the  evidence  beyond 
a  reasonable  doubt  that  said  manufacturers  thereby 
intended  to  restrain  interstate  commerce  in  cement 
in  the  market  for  Portland  cement  to  an  unreason- 
able degree,  or  that  interstate  commerce  in  cement 
was  thereby  restrained  to  an  unreasonable  extent." 

LIII. 

The  Court  erred  in  refusing  to  charge  the  Jury  as 
requested  b}'-  those  defendants  in  writing,  as  follows: 

"It  is  entirely  lawful  for  anyone  to  do  what  he 
can  to  prevent  a  transportation  company  from  put- 
ting in  a  freight  rate  which  he  may  deem  unjust  and 
discriminatory,  and  which  he  may  think  will  injur- 
iously and  unjustly  affect  his  business.  Any  num- 
ber of  persons  who  may  be  similarly  situated  may 
join  in  opposing  the  installation  of  such  freight  rate. 
It  is  in  evidence  that  the  Western  Washington  Ce- 
ment Manufacturers  and  some  of  the  Northern  Cali- 
fornia Cement  Manufacturers  combined  in  1915  to 
defeat  a  proposed  change  or  reduction  in  the  freight 
rate  on  cement  from  Irwin,  Washington,  to  Port- 
land, Oregon,  and  Vancouver,  Washington,  but  this 
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action  on  their  part  was  legitimate  and  lawful,  and 
does  not  constitute  any  violation  of  the  Sherman 
Act." 

LIV. 

The  Court  erred  in  refusing  to  charge  the  Jury  as 
requested  by  these  defendants  in  writing,  as  follows : 

"Manufacturers  of  Portland  cement  may  lawful- 
ly ascertain  the  markets  or  territories  in  which  and 
the  price  or  prices  at  which  other  manufacturers  of 
Portland  cement  sell  or  market  their  products,  and 
haveing  this  information  or  knowledge  may  use  the 
same  in  marketing  their  own  product  so  long  as 
they  do  not  agree  or  combine  or  conspire  with  such 
other  manufacturers,  but  act  independently  of  them. 
It  is  only  actions  taken  by  agreement  or  combina- 
tion or  conspiracy  with  other  manufacturers  which 
the  law  prohibits." 

LV. 

The  Coiu't  erred  in  refusing  to  charge  the  Jury  as 
requested  by  these  defendants  in  writing,  as  follows: 

"The  indictment  charges  that  an  agreement,  com- 
bination, or  conspiracy  was  entered  into  between  cer- 
tain parties  representing  certain  manufacturers  of 
Portland  cement  in  the  states  of  California,  Ore- 
gon, and  Washington,  to  control  or  limit  the  ter- 
ritory in  which  the  output  of  the  several  factories 
should  be  marketed  and  to  fix  the  prices  at  which 
it  should  be  sold,  and  that  defendants  Butchart  and 
Moore,  as  the  officers  and  agents  of  Oregon  Port- 
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land  Cement  Company  were  parties  to  or  became 
parties  to  such  agreement,  combination,  or  conspir- 
acy, and  that  such  agreement,  conspiracy,  or  com- 
bination was  entered  into  for  the  purpose  of  restrain- 
ing interstate  commerce  in  Portland  cement  in  said 
states,  and  that  such  interstate  commerce  was  there- 
by actually  restrained.  Before  you  can  find  either 
of  the  defendants  Butchart  or  Moore  guilty,  you 
must  therefore  find  or  be  satisfied  by  the  evidence 
beyond  reasonable  doubt,  first,  that  such  agreement, 
conspiracy,  or  combination  was  entered  into  by  the 
defendants  named  in  the  indictments  or  by  some 
of  them ;  second,  that  such  agreement,  combination, 
or  conspiracy  was  entered  into  for  the  purpose  of 
restraining  interstate  commerce  in  Portland  cement 
in  said  states;  third,  that  it  did  restrain  or  restrict 
such  commerce;  fourth,  that  the  defendant  or  de- 
fendants Butchart  and  Moore  were  parties  to  or 
became  parties  to  said  agreement,  conspiracy  or  com- 
bination; fifth,  that  the  defendant  or  defendants 
Butchart  and  Moore  were  parties  to  or  became  par- 
ties to  said  agreement,  conspiracy,  or  combination  as 
officers  or  agents  of  Oregon  Portland  Cement  Com- 
pany; and  sixth,  that  interstate  commerce  in  said 
states  in  Portland  cement  would  necessarily  be  re- 
strained or  was  actually  restrained  by  such  alleged 
agreement;  conspiracy  or  combination  to  an  unrea- 
sonable extent  or  degree.  If  you  find  that  one  of 
the  defendants  Butchart  or  Moore  was  not  a  party 
to  such  agreement,  combination  or  conspiracy,  you 
must  find  him  not  guilty,  and  if  you  find  that  neither 
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of  the  defendants  Butchart  or  Clark  M.  Moore  was 
a  party  thereto,  you  must  return  a  verdict  of  not 
guilty  in  favor  of  each  of  said  defendants." 

LVI. 

The  Court  erred  in  refusing  to  charge  the  Jury  as 
requested  by  these  defendants  in  writing,  as  follows: 

"There  is  no  evidence  in  this  case  which  tends 
to  show  that  either  R.  P.  Butchart  or  Clark  X.  Moore 
monopolized  or  attempted  to  monopolize  the  trade 
or  commerce  in  Portland  cement  among  the  states 
or  combined  with  any  person  or  persons  to  mono- 
polize any  part  of  the  trade  or  commerce  in  Portland 
cement  among  the  several  states.  You  will  there- 
fore return  a  verdict  in  their  favor  in  the  second 
count  of  the  indictment." 

LVII. 

The  Court  erred  in  refusing  to  charge  the  Jury  as 
requested  by  these  defendants  in  writing,  as  follows: 

"The  evidence  before  you  is  not  sufficient  to  es- 
tablish the  guilt  of  the  defendant  R.  P.  Butchart, 
and  you  are  hereby  directed  to  return  a  verdict  in 
his  favor  of  NOT  GUILTY." 

LVIII. 

The  Court  erred  in  refusing  to  charge  the  Jury  as 
requested  by  these  defendants  in  writing,  as  follows: 

"The  evidence  before  you  is  not  sufficient  to 
establish  the  guilt  of  the  defendant  Clark  M.  Moore, 
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and  you  are  hereby  directed  to  return  a  verdict  in 
his  favor  of  NOT  GUILTY." 

LIX. 

The  Court  erred  in  refusing  to  charge  the  Jury  as 
requested  by  these  defendants  in  writing,  as  follows: 

"Certain  letters  have  been  introduced,  written  by 
Aman  Moore  and  addressed  to  R.  P.  Butchart, 
which  contain  statements  or  suggestions  concerning 
the  fixing  of  price,  the  allotment  of  territory,  or 
agreements  with  other  manufacturers.  I  instruct 
you  that  statements  or  suggestions  made  by  Aman 
Moore  recited  or  contained  in  such  letters  are  not 
evidence  against  said  Butchart  and  do  not  tend  to 
prove  the  connection  of  said  Butchart  with  any 
such  agreements  or  combinations,  unless  it  be  fur- 
ther shown  independent  of  such  statements  or  sug- 
gestions so  made  by  said  Aman  Moore  and  contained 
in  said  letters,  that  said  Butchart  acquiesced  in  said 
statements  and  acted  thereon  or  combined  with  other 
cement  manufacturers  in  accordance  with  the  state- 
ments or  suggestions  so  made  by  said  Aman  Moore 
and  contained  in  said  letters." 

LX. 

The  Court  erred  in  refusing  to  charge  the  Jury  as 
requested  by  these  defendants  in  writing,  as  follows : 

"Letters  have  been  admitted  in  evidence  written 
by  Aman  Moore  to  R.  P.  Butchart  and  by  R.  P. 
Butchart  to  Aman  Moore  dated  prior  to  April  14, 
1916,  the  date  upon  which  Clark   Moore  was  se- 
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lected  or  appointed  Sales  Manager  for  the  Oregon 
Portland  Cement  Company.  Any  statements  con- 
tained in  such  letters  or  correspondence  are  not  evi- 
dence for  or  against  Clark  Moore,  unless  you  should 
find  that  such  letters  show  a  combination,  conspir- 
acy, or  agreement  as  charged  in  the  indictment,  and 
that  after  Clark  Moore  became  Sales  Manager  of 
the  Oregon  Portland  Cement  Company  on  April 
14,  1916,  he  acted  in  furtherance  of  such  combina- 
tion or  conspiracy  and  aided,  abetted,  or  assisted  in 
carrying  out  and  performing  the  agreements  so 
made." 

LXI. 

The  Court  erred  in  refusing  to  charge  the  Jury  as 
requested  by  these  defendants,  in  writing,  as  follows: 

"Various  letters  have  been  introduced  written  by 
officials  or  associates  of  officials  from  cement  man- 
ufacturers in  Washington  and  California  to  defend- 
ants Clark  Moore  and  R.  P.  Butchart.  I  instruct 
that  any  statements,  suggestions,  or  requests  con- 
tained in  such  letters  are  not  to  be  taken  or  deemed 
as  evidence  of  the  guilt  or  innocence  of  defendants 
R.  P.  Butchart  and  Clark  Moore  unless  it  be  fur- 
ther shown  by  evidence  independent  of  the  state- 
ments contained  in  such  letters  that  defendants 
Butchart  or  Clark  Moore  acquiesced  in  such  state- 
ments and  acted  thereon  or  combined  with  other  ce- 
ment manufacturers  in  accordance  with  the  state- 
ments or  suggestions  so  made  or  contained  in  said 
letters." 
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LXII. 

The  Court  erred  in  overruling  and  denying  the 
motion  and  application  of  each  of  these  defendants  to 
set  aside  the  verdict  of  the  Jury  returned  in  this  cause, 
and  to  grant  a  new  trial  to  each  of  these  defendants. 


There  are  four  headings  which  naturally  suggest 
themselves  in  the  presentation  and  discussion  of  the 
issues  involved  in  the  instant  case. 

FIRST:  THE  INDICTMENT  WAS  DE- 
FECTIVE, THE  DEMURRER  SHOULD 
HAVE  BEEN  SUSTAINED,  AND  NO  EVI- 
DENCE COULD  BE  LEGALLY  SUBMITTED 
UNDER  AN  INDICTMENT  SO  DEFEC- 
TIVELY DRAWN  AS  THE  ONE  IN  ISSUE: 


SECOND:  ERRORS  COMMITTED  BY  THE 
TRIAL  COURT  IN  ADMITTING  EVIDENCE 
WHICH  WAS  INCOMPETENT  AND  IRREL- 
EVANT AND  PREJUDICIAL  TO  THE 
RIGHTS  OF  EACH  OF  PLAINTIFFS  IN 
ERROR: 
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THIRD:  ERRORS  COMMITTED  BY  THE 
TRIAL  COURT  IN  EXCLUDING  EVIDENCE 
WHICH  WAS  COMPETENT  AND  RELE- 
VANT AND  HAD  A  TENDENCY  TO  EX- 
PLAIN THE  ACTIONS  AND  CONDUCT  OF 
EACH  OF  PLAINTIFFS  IN  ERROR: 


FOURTH:  ERRORS  COMMITTED  BY 
THE  TRIAL  COURT  IN  ITS  CHARGE  TO 
THE  JURY. 


THE  INDICTMENT  WAS  DEFECTIVE,  THE 
DEMURRER  SHOULD  HAVE  BEEN  SUS- 
TAINED, AND  NO  EVIDENCE  COULD  BE 
LEGALLY  SUBMITTED  UNDER  AN  IN- 
DICTMENT SO  DEFECTIVELY  DRAWN 
AS  THE  ONE  IN  ISSUE. 

The  indictment  is  founded  upon  the  Act  of  July  2, 
1890,  commonly  known  as  the  Anti-Trust  Act,  and 
attacks  the  trade  in  Portland  cement  as  conducted  by 
the  concerns  of  which  the  defendants  are  respectively 
officers  and  agents  in  the  territory  embraced  by  West- 
ern Washington,  Western  Oregon,  and  the  State  of 
California. 
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The  indictment  in  the  first  count  purports  to  charge 
the  defendants  with  violation  of  the  first  section  of  the 
Statute,  and  alleges  that  they  are  engaged  in  a  combina- 
tion in  undue  and  unreasonable  restraint  of  trade  in 
cement  conducted  by  the  several  concerns  with  which 
they  are  respectively  connected. 

The  second  count  charges  that  the  matters  set  forth 
in  the  first  count  also  constitute  monopolizing  trade 
and  commerce  within  the  meaning  of  Section  Two  of 
the  Act. 

Defendants  demurred  to  the  first  count,  contending 
that  the  same  is  defective  because: 

First — The  facts  set  forth  do  not  constitute  an 
offense. 

Second — That  no  description  of  any  combination 
in  restraint  of  trade  and  commerce  is  set  forth  or 
alleged* 

Third — The  averments  are  too  general,  vague, 
indefinite  and  uncertain  to  inform  defendants  of  the 
nature  or  cause  of  the  accusation  against  them  or  any 
of  them,  or  to  apprise  them  with  reasonable  cer- 
tainty of  the  offense  with  which  they  are  charged, 
or  may  expect  to  meet  on  the  trial. 

The  first  ground  of  demurrer  includes  the  second 
and  third,  as  well  as  the  objection  that  the  indictment 
is  not  sufficiently  definite  and  certain  to  enable  the 
Court  to  determine  what  acts  the  Government  claims 
violated  the  Statute,  or  whether  such  acts  constitute  a 
violation  thereof;  and  further,  that  the  indictment  does 
not  contain  a  direct  averment  laying  venue  within  the 
jurisdiction  of  the  Court. 
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Condensed,  Count  One  of  the  indictment,  without 
omitting  any  allegation  of  fact  or  averment  which  might 
be  resorted  to  to  sustain  the  same,  is  as  follows: 

"That  divers  concerns  (naming  those  known  to 
the  Grand  Jury)  have,  during  the  ten  years  last  past 
manufactured  cement  in  the  State  of  California  and 
west  of  the  Cascade  Mountain  Range  in  the  States 
of  Washington  and  Oregon,  and  have  engaged  in 
the  sale  of  the  same  directly  and  indirectly  to  con- 
sumers ; 

That  practically  all  of  the  cement  consumed  in 
the  territory  mentioned  during  this  time  has  been 
manufactured  by  said  concerns  (known  and  un- 
known) ;  that  large  portions  of  the  cement  so  manu- 
factured was  sold  by  the  said  manufacturers  to  con- 
sumers and  dealers  situated  in  states  other  than  the 
one  where  the  cement  was  manufactured,  and  large 
portions  thereof  were  consigned  to  dealers  and 
agents  of  the  respective  concerns  in  such  other  states 
for  sale  there  by  such  agents  and  dealers;  that  such 
manufacturer  selling,  consigning  and  shipping  con- 
stitute trade  and  commerce  among  tJie  several  states 
of  the  United  States,  and  throughout  said  ten  years 
each  of  said  concerns  has  been  engaged  in  said  trade 
and  commerce ; 

That  since  August  first,  1914,  the  defendants 
named  in  the  indictment  were  officers  or  agents 
(official  capacity  given)  respectively  of  the  several 
concerns  mentioned  therein,  and  that  said  defendants 
have  been  actively  engaged  at  the  respective 
(named)  places  of  manufacture  in  the  management, 
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direction  and  control  of  the  business  and  affairs  of 
the  concerns  with  which  they  were  severally  con- 
nected; and,  further,  that  said  defendants  continu- 
ously, during  the  period  of  time  from  the  first  day 
of  August,  1914,  to  the  day  of  the  finding  and  pres- 
entation of  the  indictment  unlawfully  and  know- 
ingly have  been  engaged  in  a  combination  in  undue 
and  unreasonable,  direct  and  oppressive  restraint  of 
said  Interstate  Trade  and  Commerce  carried  on  by 
said  several  concerns^that  is  to  saj^  a  combination 
now  here  described  in  restraint  of  and  which  through- 
out such  period  of  time  has  in  fact  restrained  said 
trade  and  commerce  in  the  manner  now  here  set 
forth." 

The  indictment,  however,  fails  to  describe  any  com- 
bination or  manner  in  which  it  is  claimed  it  was  under- 
stood or  agreed  among  the  defendants  that  trade  and 
commerce  should  be  restrained  pursuant  to  the  alleged 
combination,  but  proceeds 

"By  'concerted  action'  defendants  throughout  the 
period  from  August  1st,  1914,  to  the  finding  of  the 
indictment  carried  on  and  conducted  the  business  of 
the  several  cement  concerns  with  which  they  were 
respectively  connected  without  any  competition  as 
to  the  localities  in  California,  Oregon  and  Washing- 
ton in  which  they  respectively  sold  cement,  and  by 
concerted  action  prevented : 

First — Southern  California  Company  from 
selling  or  consigning  for  sale  their  cement  in  either 
Washington  or  Oregon. 
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Second — Northern  California  Companies  from 
selling  or  consigning  for  sale  their  cement  in  Wash- 
ington. 

Third — Washington  Companies  from  selling  or 
consigning  for  sale  their  cement  either  in  Oregon 
or  California. 

Fourth — Oregon  Company  from  selling  or  con- 
signing for  sale  its  cement  either  in  Washington  or 
California. 

Fifth — Oregon  Company  and  Northern  Cali- 
fornia Companies  from  selling  or  consigning  for 
sale  their  cement  in  Oregon,  otherwise  than  upon 
arbitrary  and  known  competitive  prices  fixed  and 
agreed  upon  between  them  in  advance  of  such  sales 
and  consignments  for  sales." 

It  is  then  alleged  that  in  consequence  of  such  conduct 
and  alleged  want  of  competition : 

(a)  All  consumers  of  such  cement  in  the  localities 
mentioned  in  Oregon,  Washington,  and  Cali- 
fornia have  been  deprived  of  the  benefits  of 
competition  in  the  particulars  aforesaid. 

(b)  All  consumers  have  been  compelled  to  pay  for 
such  cement  arbitrary  prices  and  prices  greatly 
in  excess  of  the  prices  at  which  they  would  have 
secured  cement  if  defendants  had  not  engaged 
in  said  unlawful  combination  in  restraint  of  such 
trade  and  commerce. 

The  indictment  then  concludes: 
"And  so  the  Grand  Jurors  *  *  *  do  say  that  said 
defendants  *  *  *  as  aforesaid,  during  the  period  of  time 
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from  the  first  day  of  August,  1914,  to  the  date  of  find- 
ing and  presentation  of  the  indictment  in  the  said  Dis- 
trict Court  of  Oregon,  and  within  the  jurisdiction  of  this 
Court,  and  in  the  manner  and  form,  and  by  the  means 
aforesaid  unlawfully  and  knowingly  have  engaged  in  a 
combination  in  restraint  of  trade  and  commerce  among 
the  several  states,  etc. 


It  will  be  noticed  that  Count  One  utterly  and  com- 
pletely omits  all  description  of  a  combination  or  descrip- 
tion of  the  manner  in  which  it  was  claimed  the  defend- 
ants understood  or  agreed  among  themselves  that  trade 
and  commerce  should  be  restrained  pursuant  to  the 
alleged  combination,  and  that  aside  from  matters  of 
inducement,  which  contain  no  charge  of  violation  of  law, 
the  indictment  absolutely  fails  to  expressly  allege  any 
act  or  acts  committed  by  defendants,  or  any  of  them. 

The  indictment  is  silent  as  to  whether  tJie  combina- 
tion was  constituted  by  a  union  of  capital  or  skill,  and 
absolutely  fails  to  state  the  means  agreed  upon  or  con- 
templated for  effecting  the  alleged  combination,  whether 
formed  by  the  defendants  alone  or  by  defendants  in  co- 
operation with  others;  whether  the  defendants  origin- 
ated the  combination  or  became  parties  to  a  combina- 
tion already  formed  does  not  appear.  No  facts  are 
charged.  The  indictment  is  but  a  conclusion  of  law.  It 
fails  to  define  the  offense.  It  furnishes  no  facts  from 
which  the  Court  can  determine  whether  the  restraint 
contemplated  or  to  be  effected  was  undue  or  unreason- 
able.   All  particulars  constitutnig  the  offense  are  want- 


72 

ing.  The  indictment  fails  to  allege  or  charge  that  the 
concerns  mentioned  were  ever  competitors  or  sold  cement 
in  the  same  territory,  or  in  the  territory  in  which  it  is 
averred  sales  were  prevented,  nor  does  it  appear  that 
the  defendants  named  had  power  to  control  the  business 
of  the  concerns  mentioned.  It  contains  no  allegation 
of  oppression  or  coercion,  either  of  the  parties  to  the 
combination,  or  of  competitors  or  agents,  or  of  reduction 
of  supply  or  consumption,  or  of  destroying  or  injuring 
the  business  of  competitors  or  preventing  them  from  do- 
ing business,  and  no  allegation  was  made  that  prices 
were  raised,  or  that  prices  obtained  were  unreasonable. 
The  allegations  purporting  to  set  forth  what  was 
done  by  defendants  are  vague,  general,  indefinite  and 
uncertain,  and  are  but  the  mere  conclusions  of  the 
pleader,  and  are  wholly  insufficient  for  any  purpose. 
They  do  not  define  or  describe  the  particular  combina- 
tion referred  to,  nor  the  offense  attempted  to  be  charged, 
nor  set  forth  the  acts  or  any  of  them  committed  by  de- 
fendants which  constitute  "engaging  in  a  combination". 
They  contain  none  of  the  particulars  as  to  time,  place 
and  circumstances  essential  to  a  criminal  charge.  The 
indictment  omits  to  lay  venue  by  direct  averment  as  re- 
quired by  the  rules  of  the  criminal  pleading.  Jurisdic- 
tion of  the  Court  is  made  to  appear  only  by  conclusion 
of  the  pleader. 

Count  One  of  the  indictment  is  therefore  insuffi- 
cient because — 

1.  It  does  not  contain  a  description  of,  or  set  forth, 
or  show  any  combination  in  undue  or  any  restraint  of 
trade  and  commerce. 
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2.  The  averments  contained  in  said  count  are  too 
general,  vague,  indefinite  and  uncertain — (a)  to  define 
the  exact  defense  attempted  to  be  charged;  (b)  to 
define  the  combination  therein  referred  to  or  separate 
and  distinguish  it  from  any  other  combination  in  re- 
straint of  trade;  (c)  to  inform  or  appraise  the  defend- 
ants of  the  nature  or  cause  of  the  accusation  against 
them  with  such  reasonable  certainty  as  to  enable  them 
to  make  their  defense;  (d)  to  enable  the  defendants 
to  avail  themselves  of  their  acquittal  or  conviction 
against  further  prosecution  for  the  same  offense;  (e) 
to  inform  the  Court  of  the  facts  so  it  may  decide  whether 
they  are  sufficient  in  law  to  constitute  an  offense  in 
support  of  conviction;  (f)  to  inform  the  Court  of  the 
facts  so  that  it  may  decide  whether  the  alleged  com- 
bination was  designed  to,  or  would  in  fact  unduly  or  un- 
reasonably restrain  trade  and  commerce;  (g)  and  furth- 
er, the  allegations  purporting  to  set  forth  what  was  done 
by  the  defendants  are  insufficient  because  repugnant 
and  inconsistent. 

3.  The  indictment  does  not  particularly  charge  any 
act  as  having  been  committed  within  the  district  of  Ore- 
gon, and  no  venue  is  laid  therein  except  by  way  of  con- 
clusion of  the  pleader  made  from  previous  allegations  in 
the  indictment,  none  of  which  allege  the  commission  of 
any  act  within  the  district  of  Oregon. 

4.  By  reason  of  the  omissions  and  indefiniteness 
and  uncertainty  mentioned,  no  offense  is  charged  in  or 
by  said  count. 
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Where  the  statutory  definition  of  an  offense  includes 
generic  terms,  or  embraces  acts  which  it  was  not  the  in- 
tention of  the  statute  to  punish,  the  indictment  must 
state  the  species,  it  must  descend  to  particulars. 

U,  S.  vs.  Cruickshank,  92  U.  S.  542,  23  L.  Ed. 

588,  22  Cyc.  343; 
Batchelor  vs.  U.  S.,  156  U.  S.  426,  34  L.  Ed.  478; 
U.  S.  vs.  Warden,  49  Fed.  914; 
U.  S.  vs.  Kessel,  62  Fed.  59; 
In  re  Greene,  52  Fed.  Ill; 
U.  S.  vs.  Patterson,  55  Fed.  605; 
TJ.  S.  vs.  Bopp,  230  Fed.  723. 


In  an  indictment  every  fact  necessary  to  constitute 
the  crime  charged  must  be  directly  and  positively  al- 
leged. Nothing  can  be  charged  by  implication  or  in- 
tendment, nor  is  it  sufficient  to  charge  any  material 
matter  by  way  of  argument,  conclusion,  or  recital. 

U.  S.  vs.  Cruickshank,  92  U.  S.  542; 

U.  S.  V.  Hess,  124  U.  S.  483; 

U.  S.  vs.  Ford,  34  Fed.  26; 

U.  S.  vs.  Post,  113  Fed.  852,  22  Cyc.  203. 
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Many  combinations  in  restraint  of  trade  are  legal 
and  even  commendable. 

U.  S.  vs.  E.  C.  Knight  Co.,  156  U.  S.  1   39  L. 
Ed.  35; 

Hopkins  vs.  U.  S.,  171  U.  S.  578; 

U.  S.  vs.  American  Tobacco  Co.,  221  U.  S.  106, 

55  L.  Ed.  653; 
Standard  Oil  Co.  vs.  U.  S.  221  U.  S.  1,  55  L. 

Ed.  619; 
U.  S.  vs.  Trans-Missouri  Freight  Association!,  58 

Fed.  58; 
Whitwell  vs.  Continental  Tobacco  Co.,  125  Fed. 

454; 
Union  Pacific  Coal  Co.  vs.  U.  S.  173  Fed.  737; 
U.  S.  vs.  Southern  Wholesale  Grocers'"  Assn., 

197  Fed.  434. 


Only  combinations  in  undue  restraint  of  trade  are 
denounced  by  the  statute. 

Nash  vs.  U.  S.,  229  U.  S.  373-376,  57  L.  Ed. 

1232; 
U.  S.  vs.  Whiting,  212  Fed.  475. 
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The  indictment  must  describe  the  combination. 

U.  S.  vs.  Hess,  124  U.  S.  483,  31  L.  Ed.  516; 

U.  S.  vs.  Cruickshank,  92  U.  S.  542; 

U.  S.  vs.  Post,  113  Fed.  852; 

Etheredge  vs.  U.  S.,  186  Fed.  434; 

U.  S.  vs.  Beatty,  60  Fed.  740; 

Stuart  vs.  U.  S.,  119  Fed.  89; 

Dalton  vs.  U.  S.  127  Fed.  544 ; 

U.  S.  vs.  Bernard,  84  Fed.  634 ; 

Pettibone  vs.  U.  S.,  148  Fed.  197; 

Vol.  5,  Ruling  Case  Law,  page  1085. 


I 


The  requirement  last  above  mentioned  has  been  uni- 
formly observed  and  applied. 

U.  S.  vs.  Patterson,  55  Fed.  605; 

U.  S.  vs.  31  c Andrews  and  Forbes,  149  Ffed.  823 

U.  S.  vs.  Patten,  187  Fed.  672,  226  U.  S.  525 


U.  S.  vs.  Nash,  186  Fed.  592,  596 
U.  S.  vs.  Winslow,  227  U.  S.  202 
U.  S.  vs.  Patterson,  201  Fed  697 
U.  S.  vs.  Swift,  188  Fed.  97. 
U.  S.  vs.  Rintelen,  233  Fed.  793. 


229  U.  S.  373 
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The  allegations  of  what  was  done  to  further  an 
alleged  combination  are  irrelevant  and  cannot  be  used  to 
enlarge  the  necessary  allegations  of  the  indictment,  and 
are  of  no  avail. 

U.  S.  vs.  Patterson,  55  Fed.  605-639 ; 

U.  S.  vs.  Britton,  108  U.  S.  199; 

Pettibone  vs.  U.  S.  148  U.  S.  197; 

U.  S.  vs.  Mc Andrews  and  Forbes,  149  Fed.  823, 

831; 
McKenna  vs.  U.  S.,  127  Fed.  798. 


There  can  be  no  monopoly  which  does  not  constitute 
an  unreasonable  restraint  of  trade. 

U.  S.  vs.  Whiting,  212  Fed.  466-478. 


To  constitute  the  offense  of  monopolizing  or  at- 
tempting to  monopolize  trade,  it  is  necessary  to  acquire 
an  exclusive  right  in  such  commerce  by  means  which 
will  prevent  others  from  engaging  therein.  A  monopoly 
in  the  prohibitive  sense  involves  the  element  of  an  ex- 
clusive privilege  or  grant,  which  restrains  others  from 
the  exercise  of  a  right  or  liberty  which  they  had  before 
the  monopoly  was  secured.    In  re  Green,  52  Fed.  104. 
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A  monopoly  of  trade  embraces  two  essential  ele- 
ments (1)  an  acquisition  of  an  exclusive  right,  (2)  or 
the  exclusive  control  of  that  trade  to  the  exclusion  of 
all  others  from  that  right  and  control.  ■ 

U.  S.  vs.  Trans-Missouri  Freight  Association, 
58  Fed.  58-82. 


The  word  monopolize  used  in  section  2  of  the  act 
is  the  basis  and  limitation  of  the  statute,  and  hence  an 
indictment  must  show  a  conspiracy  in  restraint  by  en- 
grossing or  monopolizing  or  grasping  the  market. 

U.  S.  vs.  Patterson,  55  Fed.  605. 


r 


To  constitute  monopolizing,  in  addition  to  acquisi- 
tion and  acquirement,  there  must  be  an  attempt  by 
unlawful  means  to  exclude  others  from  the  same  traffic 
or  business  or  from  acquiring  by  the  same  means  prop- 
erty and  material  things. 

U.  S.  vs.  Reading,  183  Fed.  456. 
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No  monopoly  exists  when  individuals  own  large 
quantities  of  a  commodity  and  an  indictment  is  fatally 
defective,  which  alleges  only  a  scheme  to  demand  mo- 
noplistic  prices  as  a  result  of  individual,  as  distinguished 
from  collection  effort. 

U.  S.  vs.  Patton,  187  Fed.  672. 


The  w^ord  "monopolize"  is  used  in  this  section  in  a 
legal  and  accurate  sense.  Its  root  idea  is  to  exclude.  To 
monopolize  trade  or  commerce  or  a  part  thereof  is  to 
exclude  persons  therefrom. 

Patterson  vs.  U.  S.,  222  Fed.  599. 


In  the  case  of  "loose  combinations"  where  each  party 
to  the  combination  remains  in  the  field,  it  is  not  proper 
to  say  that  there  is  a  monopolizing  as  in  that  contingency 
there  is  no  exclusion. 

Patterson  vs.  U.  S.,  222  Fed.  599. 
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The  first  sentence  of  Section  1  of  the  act  so  far  as 
it  applies  to  this  indictment  declares  illegal  every  *  *  * 
combination  in  the  form  of  trust  or  otherwise  *  *  *in 
restraint  of  trade  or  commerce  among  the  several  states 
or  with  foreign  nations. 

The  word  "combination"  at  the  time  of  the  passage 
of  the  act  had  not  and  even  now  has  no  accurate  and 
definite  meaning  in  the  criminal  law.  Of  itself  it  means 
no  more  than  cooperation  or  union  of  effort. 

The  word  "trust"  and  the  phrase  "combination  in  the 
form  of  trust,"  however,  were  well  understood  at  the 
time  of  the  enactment  of  the  Sherman  law  to  mean  any 
combination  of  capital,  skill,  or  acts  by  two  or  more 
persons,  firms,  corporations,  or  associations  for  the  pur- 
pose of  monopolizing  or  restraining  trade  in  any  com- 
munity to  the  injury  of  the  public. 

Penal  Code  Texas,  Article  976; 

Bates  Annotated  Statutes  of  Ohio,  Section  4427; 

General  Statutes  of  Kansas,  7684. 


The  statutes  above  referred  to  are  declaratory  of 
the  common  law  meaning  of  the  word  "trust"  and  phrase 
"combination  in  the  form  of  trust"  as  understood  at  the 
time  the  Sherman  law  was  passed  and  convey  an  ac- 
curate idea  of  the  character  and  type  of  cooperation  and 
association  aimed  at  by  the  statute;  that  is,  combina- 
tions formed  bv  the  capital,  skill,  or  acts  of  the  parties 
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to  the  combination  were  in  the  legislative  mind.  Ac- 
cordingly, an  indictment  charging  parties  with  engag- 
ing in  a  combination  should  clearly  show  whether  the 
combination  was  formed  by  the  union  of  the  capital,  the 
skill,  or  the  acts,  or  all  of  them,  of  the  parties  to  the 
combination. 

The  word  "combination,"  unlike  the  word  "con- 
spiracy," does  not  in  itself  import  crminal  acts  or  crim- 
inal purposes. 

Many  combinations  are  legal,  even  commendable. 

In  Nash  vs.  U.  S.,  229  U.  S.  373,  376,  the  Supreme 
Court  says: 

"Those  cases  '(referring  to  the  Standard  Oil  and 
American  Tobacco  Company  cases)  may  be  taken 
to  have  established  that  only  such  *  *  *  combina- 
tions are  within  the  act  as  by  reason  of  the  intent  or 
the  inherent  nature  of  the  contemplated  acts  prej- 
udice the  public  interests  by  unduly  restricting  com- 
petition or  unduly  obstructing  the  course  of  trade." 

To  charge  an  offense  under  the  statute  a  combination 
prohibited  by  the  statute  as  construed  by  the  courts 
must  appear.  To  accomplish  this  a  description  of  the 
combination  must  be  set  out  in  the  indictment  showing 
not  only  who  formed  the  combination  and  what  was 
combined,  whether  capital,  skill,  or  acts,  but  must  show 
by  direct  and  positive  allegations  what  acts,  what  skill, 
or  what  capital  was  included  in  the  alleged  combination 
and  that  the  clear  intent  or  the  inherent  nature  of  the 
contemplated  acts  set  out  prejudiced  public  interest  by 
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unduly  restricting  competition  or  unduly  obstructing 
the  course  of  trade,  otherwise  the  court  cannot  say 
whether  or  not  an  alleged  combination  is  illegal. 

The  second  sentence  of  Section  1  of  the  act  pro- 
vides that  every  person  who  shall  *  *  *  engage  in  any 
such  combination  *  *  *  shall  be  deemed  guilty  of  a 
misdemeanor.  The  combination  here  meant  is  the  one 
referred  to  in  the  first  sentence  of  the  section.  To  render 
one  liable  thereunder  he  need  not  have  been  a  party  to 
the  formation  of  the  conspiracy  but  may  have  become 
a  party  later  on. 

Where  one  comes  into  a  combination  after  its  forma- 
tion the  indictment  should  not  only  clearly  describe  the 
combination,  its  purposes,  and  the  means  devised  to 
effect  them,  but  should  set  forth  the  particular  acts 
committed  by  the  party  charged  which  it  is  claimed  con- 
stitute engaging  in  a  combination  so  that  the  court  can 
say  whether  as  a  matter  of  law  the  acts  alleged  made 
the  person  charged  a  party  to  the  combination  prev- 
iously described  in  the  indictment  and  constitute  en- 
gaging therein. 

In  an  indictment  every  fact  necessary  to  constitute 
the  crime  charged  must  be  directly  and  positively  al- 
leged. Nothing  can  be  charged  by  implication  or  in- 
tendment, nor  is  it  sufficient  to  charge  any  material 
matter  by  way  of  argument,  conclusion  or  recital.  The 
indictment  in  the  instant  case  absolutely  ignores  such 
rule. 


In  the  case  of  U.  S.  vs.  Cruikshank,  92  U.  S.  542, 
the  court  says : 
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"Where  the  definition  of  an  offense,  whether  it 
be  at  common  law  or  by  statute,  'includes  generic 
terms,  it  is  not  sufficient  that  the  indictment  shall 
charge  the  offense  in  the  same  generic  terms  as  in 
the  definition;  but  it  must  state  the  species,  it  must 
descend  to  particulars.'  1  Arch.  Cr.  Pr.  and  PL,  291. 
The  object  of  the  indictment  is,  first,  to  furnish  the 
accused  with  such  a  description  of  the  charge  against 
him  as  will  enable  him  to  make  his  defense,  and  avail 
himself  of  his  conviction  or  acquittal  for  protection 
against  a  further  prosecution  for  the  same  cause; 
and,  second,  to  inform  the  court  of  the  facts  alleged, 
so  that  it  may  decide  whether  they  are  sufficient  in 
law  to  support  a  conviction,  if  one  should  be  had. 
For  this,  facts  are  to  be  stated,  not  conclusions  of 
law  alone.  A  crime  is  made  up  of  acts  and  intent; 
and  these  must  be  set  forth  in  the  indictment,  with 
reasonable  particularity  of  time,  place  and  circum- 
stances." 

None  of  these  conditions  are  observed  in  the  in- 
dictment under  consideration.  No  particularity  of  time, 
place  or  circumstances  is  set  forth  from  which  defend- 
ants can  determine  what  acts  the  government  will  rely 
upon.  Only  conclusions  and  recitals  appear  and  there- 
fore they  could  not  prepare  their  defense.  The  par- 
ticular offense  is  not  defined,  is  not  separate  from  other 
offenses  so  as  to  avail  defendants  of  their  conviction  or 
acquittal  for  protection  against  a  further  prosecution 
for  the  same  case.  Innumerable  forms  of  concert  of 
action  which  constitute  an  illegal  combination  having 
the  identical  effect  charged  in  the  indictment  may  have 


84 

occurred  and  an  indictment  might  be  returned  for  each. 
Unless  the  particular  form  of  concert  of  action  by  the 
indictment  is  disclosed  the  rule  against  a  second  prosecu- 
tion for  the  same  offense  is  not  available.  It  was  im- 
possible for  the  court  to  tell  from  the  indictment  whether 
a  combination  in  fact  existed,  whether  defendants  or  any 
of  them  engaged  therein,  or  whether  the  restraint  re- 
ferred to  was  undue  or  unreasonable. 

The  rules  of  criminal  pleading  require  that  every 
indictment  define  the  offense  sought  to  be  charged; 
that  is,  separate  the  specific  offense  from  the  body  of 
crimes,  and  particularly  from  all  crimes  of  the  same 
class  as  the  one  involved  in  the  indictment.  This  re- 
quirement is  exacted  so  that  the  defendant  may  avail 
himself  of  his  conviction  or  acquittal,  and  also  to  enable 
the  court  to  determine  whether  the  particular  acts 
charged  constitute  an  offense.  A  crime  is  defined  or- 
dinarily within  the  rule  under  discussion  by  stating  the 
particular  acts  committed  by  the  defendant  and  the 
time  and  place  where  committed,  together  with  the 
relation  of  such  acts  to  third  persons  or  to  the  public  or 
to  the  particular  subject  matter  involved.  Count  One 
of  the  indictment  under  consideration  entirely  omits 
to  describe  the  combination  referred  to  in  the  indictment. 
It  contains  no  more  than  a  charge  in  the  language  of 
the  statute.  The  pleader  apparently  recognized  the 
necessity  of  describing  the  combination  for  he  uses  the 
words  "now  here  described"  and  "now  here  set  forth" 
in  the  body  of  the  indictment,  but  utterly  fails  to  describe 
or  set  forth  the  crime  attempted  to  be  charged. 

The  case  of  U,  S.  vs.  Hess,  124  U.  S.  483,  is  prob- 
ably the  leading  case  upon  the  principle  or  criminal 
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pleading  which  requires  a  particular  description  of  the 
combination,  scheme  or  conspiracy  where  the  same  con- 
stitute an  essential  element  of  an  offense  under  the  fed- 
eral statutes.  That  and  other  cases  announcing  the  same 
requirement,  however,  only  apply  the  elementary  and 
fundamental  rule  that  a  crime  must  be  particularly  de- 
fined.   In  such  case  the  court  says: 

"The  statute  upon  which  the  indictment  is 
founded  only  describes  the  general  nature  of  the 
offense  prohibited;  and  the  indictment,  in  repeating 
its  language  without  averments  disclosing  the  par- 
ticulars of  the  alleged  offense,  states  no  matters  up- 
on which  issue  could  be  formed  for  submission  to  a 
jury.  The  general  and,  with  few  exceptions,  of 
which  the  present  case  is  not  one,  the  universal  rule 
on  this  subject  is,  that  all  the  material  facts  and  cir- 
cumstances embraced  in  the  definition  of  the  offense 
must  be  stated,  or  the  indictment  will  be  defective. 
No  essential  element  of  the  crime  can  be  omitted 
without  destroying  the  whole  pleading.  The  omis- 
sion cannot  be  supplied  by  intendment,  or  implica- 
tion, and  the  charge  must  be  made  directly,  and  not 
inferentially  or  by  way  of  recital." 

In  the  Hess  case  the  indictment  charged  in  the  lan- 
guage of  the  statute  that  the  defendant  devised  a  scheme 
to  defraud  without  properly  describing  the  scheme  and 
further  charged  that  a  letter  was  mailed  in  furtherance 
of  the  scheme.  It  is  plain  that  averments  of  mailing  a 
dozen  letters,  even  though  the  contents  of  the  letters  set 
out  showed  a  scheme  to  defraud,  would  not  supply  the 
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omitted  description  of  the  scheme.  So  in  the  instant 
case  the  omission  to  describe  the  combination  cannot  be 
aided  or  supphed  by  allegations  of  what  was  done  pur- 
suant to  the  alleged  combination. 

The  rule  in  the  Hess  case  was  applied  by  the  court 
in  the  case  of  United  States  vs.  Bopp,  230  Fed.  723. 
There  the  defendants  were  charged  with  conspiracy  to 
commit  the  offense  of  beginning  or  setting  on  foot  or 
providing  or  preparing  means  for  a  military  expedition 
in  violation  of  Section  13  of  the  penal  code.  The  court 
in  sustaining  a  demurrer  to  the  indictment  said: 

"Neither  this  statute  nor  any  other  declares  what 
is  meant  therein  by  the  words  'military  enterprise,' 
nor  what  would  be  required  to  constitute  such  an 
enterprise,  so  that  in  giving  effect  to  the  statute  the 
court  must  determine  from  other  sources  what  Con- 
gress meant  when  it  used  these  words.  So  far  as  the 
conspiracy  itself  which  is  charged  in  this  indictment 
is  concerned,  it  is  stated  in  the  language  of  the 
statute  without  amplification;  that  is  to  say,  there 
is  no  statement  that  defendants  conspired  to  do  cer- 
tain things  which,  if  accomplished,  would  in  the 
judgment  of  the  pleader  constitute  the  beginning 
or  setting  on  foot  or  the  preparing  or  providing 
means  for  a  military  enterprise,  and  upon  the  suf- 
ficiency of  which  things  to  constitute  such  offense 
the  judgment  of  the  court  might  be  exercised. 

^  y^  Tf:  yf:  y^  v^ 

The  sole  charge  against  the  defendants  here  is 
that  they  conspired  'to  begin  and  set  on  foot,  and 


\ 

I 


87 

prepare  and  provide  the  means  for  certain  military 
enterprises.'  This  is  the  bald  language  of  the  statute; 
the  mere  conclusion  of  the  pleader.  But  the  par- 
ticular things  which  they  conspired  to  do  are  not 
stated — the  things  which,  if  in  fact  accomplished, 
would  constitute  the  setting  on  foot  or  providing 
means  for  a  military  enterprise.  What  does  the 
pleader  understand  the  words  'military  enterprise'  to 
mean?  What  in  his  judgment  constitutes  a  military 
enterprise?  The  indictment  gives  neither  the  de- 
fendants nor  the  court  any  information  in  this  re- 
gard, and  the  things  that  the  pleader  might  regard 
as  sufficient  to  warrant  him  in  asserting  that  de- 
fendants conspired  to  set  on  foot  or  provide  means 
for  a  military  enterprise  might  in  the  jurgment  of 
the  court  fall  far  short  of  being  the  things  intended 
by  the  statute." 

The  charge  in  the  indictment  in  the  instant  case 
that  defendants  engaged  in  a  combination,  like  the  al- 
legation in  the  Bopp  case  that  defendants  conspired  to 
set  on  foot  a  military  enterprise,  is  a  mere  conclusion 
of  the  pleader  and  that  is  not  sufficient  as  a  criminal 
pleading  in  this  case  any  more  than  it  was  in  the  Bopp 
case. 

In  Batchelor  v^.  United  States,  156  U.  S.  426,  the 
court  in  discussing  the  sufficiency  of  an  indictment 
charging  wilful  misapplication  of  the  funds  of  a  national 
bank  under  Revised  Statutes  Section  5209,  said: 

"By  the  settled  rules  of  criminal  pleading,  and 
by  the  previous  decisions  of  this  court,  the  words 
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*wilfully  misapplies,'  having  no  settled  technical 
meaning  (such  as  the  word  'embezzle'  has  in  the 
statutes,  or  the  words  'steal,  take  and  carry  away' 
have  at  common  law)  do  not,  of  themselves,  fully  and 
clearly  set  forth  every  element  necessary  to  consti- 
tute the  offense  intended  to  be  punished;  but  they 
must  be  supplemented  by  further  averments,  show- 
ing how  the  misapplication  was  made,  and  that  it 
was  an  unlawful  one.  Without  such  averments,  there 
is  no  sufficient  description  of  the  exact  offense  with 
which  the  defendant  is  charged,  so  as  to  enable  him 
to  defend  himself  against  it,  or  to  plead  an  acquittal 
or  conviction  in  bar  of  a  future  prosecution  for  the 
same  cause." 

The  words  "engage  in  a  combination"  do  not  de- 
scribe the  exact  offense  with  which  the  defendants  are 
charged  any  better  than  do  the  words  "wilfully  mis- 
apply" in  the  Batchelor  case. 

The  principles  established  by  those  cases  exact  of 
the  prosecution  only  common  fairness  to  defendants. 
One  of  the  courts  said  in  discussing  an  indictment  un- 
der Section  5480  Revised  Statutes,  now  Section  215 
of  the  Penal  Code,  that  one  of  the  reasons  for  requiring 
a  clear  and  definite  description  of  the  scheme  or  artifice 
to  defraud  grew  out  of  the  fact  that  all  schemes  to  de- 
fraud were  not  criminal.  The  same  reason  applies  to 
the  requirement  that  a  combination  be  definitelj'^  de- 
scribed. Al]  combinations  in  restraint  of  trade  are  not 
illegal.  Only  those  that  unduly  or  unreasonably  re- 
strain trade  are  so.    "An  indictment  must  allege  facts 
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warranting  a  finding  by  the  jury  that  the  restraint  was 
unreasonable." 

United  States  vs.  Whiting,  212  Fed.  479. 


Further  analysis  of  the  indictment  will  demonstrate 
that  it  is  vulnerable  to  the  objection  of  indefiniteness 
and  uncertainty  made  by  the  demurrer.  Aside  from 
identifying  the  defendants,  the  first  three  pages  and 
down  to  the  center  of  page  four  consist  of  matter  of 
inducement.  Neither  in  this  part  of  the  indictment  nor 
elsewhere  therein  does  it  appear  that  any  of  the  com- 
panies with  which  the  defendants  were  connected  were 
ever  competitors.  For  all  that  appears  from  the  indict- 
ment the  Oregon  company  and  the  California  companies 
may  never  have  sold  any  cement  in  Washington,  and  if 
they  did  the  same  may  have  been  sold  in  Eastern  Wash- 
ington or  in  a  portion  of  Washington  never  supplied 
by  the  Washington  companies.  The  Washington  com- 
panies may  have  sold  cement  in  Oregon  or  they  may  not 
have  so  far  as  the  indictment  shows,  but  if  they  did  so 
sell  cement  the  same  may  have  been  sold  in  territory 
not  supplied  by  either  the  Oregon  or  California  com- 
panies. The  same  absence  of  definite  allegation  occurs 
with  respect  to  trade  in  California.  No  allegation  of 
oppression  or  coercion  either  of  the  parties  to  the  alleged 
combination  or  of  competitors  or  others  occurs.  No 
allegation  of  reduction  of  supply  or  consummation  is 
made.  No  charge  of  destroying  the  business  of  com- 
petitors or  preventing  them  from  doing  business  is  made. 
There  is  no  allegation  that  prices  were  raised  or  that 
the  prices  obtained  were  unreasonable.   It  is  not  alleged 
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that  the  concerns  mentioned  in  the  indictment  manu- 
factured or  sold  practically  all  of  the  cement  used  in  the 
territory  in  question  but  that  divers  concerns  did  so.  It 
is  not  alleged  what  part  of  the  trade  the  divers  concerns 
not  named  had,  nor  how  many  of  much  divers  concerns 
existed.  It  is  not  alleged  that  the  defendants  controlled 
the  business  of  the  concerns  with  which  tJiey  were  con- 
nected respectively  nor  what  part  they  had  in  such  con- 
trol, but  only  that  they  were  actively  engaged  in  the 
management,  direction,  and  control  of  the  business  of 
the  concerns.  It  is  not  stated  whether  the  concerns  were 
co-partnerships  or  corporations,  or  how  they  were  con- 
ducting business.  The  omitted  information  is  all  ma- 
terial to  a  charge  such  as  the  one  suggested  by  this 
indictment. 

Following  the  description  of  the  defendants  on  page 
four  of  the  indictment  occurs  tlie  charging  part  thereof, 
which  actually  ends  with  the  words  "here  set  forth"  on 
that  page.  This  part  of  the  indictment  omits  to  lay 
venue  and  omits  to  state  whether  the  combination  men- 
tioned therein  was  formed  by  defendants  alone  or  by 
them  and  others  and  contains  the  mere  conclusion  of 
law  that  defendants  "engaged  in  a  combination."  It 
omits  to  describe  or  set  forth  the  character  of  the  alleged 
restraint  of  trade,  either  as  to  quantity  or  territory, 
but  contains  only  a  promise  to  describe  the  combination 
and  the  manner  in  which  it  restrained  trade.  No  au- 
thority can  be  found  holding  that  this  charge  in  itself 
is  sufficient,  while  the  books  are  full  of  precedents  hold-  ,  ,, 
ing  that  it  is  not  sufficient.  ▼! 

The  pleader  knew  the  necessity  of  describing  the 
combination  and  the  manner  contemplated  thereby  for 
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effecting  the  alleged  restraint  of  trade  or  the  promise 
to  set  them  forth  would  not  have  been  made. 

Instead  of  fulfilling  the  promise  mentioned,  the  next 
paragraph  contains  indefinite  conclusions  of  the  pleader 
as  to  what  it  is  claimed  was  done  by  the  defendants,  to- 
gether with  the  alleged  result  of  their  acts. 

It  has  been  repeatedly  and  consistently  held  that 
allegations  of  what  was  done  to  effect  an  alleged  con- 
spiracy or  combination  are  irrelevant  and  cannot  be 
laid  hold  of  to  enlarge  the  necessary  allegations  of  the 
indictment,  and  are  of  no  avail. 

Pettihone  vs.  U.  S.,  148  U.  S.  197. 

The  reason  for  the  rule  arises  out  of  the  fact  that 
the  offense  is  complete  when  the  combination  is  formed 
or  agreed  upon  without  the  commission  of  an  overt  act, 
and  that  therefore  the  subsequent  acts  done  in  execution 
of  the  plan  add  nothing  to  the  offense  previously  com- 
plete, but  only  furnish  evidence  of  its  existence.  In  this 
case  how  is  it  to  be  known  whether  the  things  alleged 
to  have  been  done  v/ere  in  pursuance  of  the  combination 
it  is  charged  defendants  engaged  in  when  the  combina- 
tion itself  is  not  described.  The  things  they  are  alleged 
to  have  done  may  have  related  to  something  entirely 
foreign  to  the  combination  the  grand  jury  or  the  pleader 
had  in  mind. 

With  the  foregoing  principles  in  mind,  the  allega- 
tions of  the  indictment  of  what  was  done  will  be  ex- 
amined. In  setting  out  what  is  alleged  was  done  no 
particular  acts  or  species  of  acts  are  alleged,  but  the 
averments  are  embraced  and  blanketed  in  the  indefinite 
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phrase,  "by  concerted  action,"  which  is  merely  the  con- 
clusion of  the  pleader.  "Concerted  action"  imports  no 
more  than  a  number  of  related  acts.  Whether  the  acts 
in  the  mind  of  the  pleader  have  the  effect  he  thinks  they 
do  or  whether  they  were  committed  in  concert  or  in 
relation  to  each  other  cannot  be  determined  by  the  court 
unless  the  acts  themselves,  or  the  character  or  type,  or 
species  thereof  where  numerous  acts  of  the  same  char- 
acter or  type  have  been  committeed,  are  clearly  and 
definitely  set  out  in  the  indictment.  The  court  may 
differ  from  the  pleader. 

U.  S.  vs.  Bopp,  230  Fed.  726. 


All  concert  of  action  is  not  criminal  any  more  than 
are  all  combinations,  and  unless  the  particular  acts  or  . 
the  type,  species  or  character  of  the  acts  are  set  out,  " 
it  is  impossible  either  for  the  court  or  the  defendants 
to  determine  whether  a  violation  of  law  is  charged.  All 
the  authorities  hold  that  persons  may  enter  into  many 
combinations  for  trade  which  are  entirely  innocent  and 
which  are  wholly  within  the  law. 

Likewise,  it  must  be  conceded  that  innumerable  acts 
done  by  persons  engaged  in  the  same  line  of  trade  may 
be  done  by  agreement  or  by  concert  of  action,  which  are 
not  condemned  by  the  statute.  In  fact,  it  is  almost  im- 
possible for  men  engaged  in  a  territory  in  the  same  line 
of  trade  to  avoid  more  or  less  concert  of  action.  hI 

The  conduct  of  any  line  of  business  demands  more 
or  less  concert  of  action,  association,  cooperation  and 
harmony  for  its  proper  conduct.  The  phrase  "by  con- 
certed action"  is  not  more  definite  than  the  word  com- 
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bination  previously  used  in  the  indictment,  and  no  addi- 
tional information  was  given  the  defendants  or  the  court 
by  the  use  thereof.  The  defendants  were  entitled  to 
know  from  the  indictment  what  acts  and  when  and  where 
and  how  and  by  whom  committed,  which  the  government 
claim  constituted  concert  of  action  amounting  to  a  viola- 
tion of  this  criminal  statute,  and  the  law  requires  that 
the  allegations  of  the  indictment  shall  be  so  direct,  def- 
inite and  positive  as  to  enable  the  court  to  determine 
whether  or  not  the  acts  relied  upon  and  the  manner  of 
their  commission  constitute  concert  of  action  and  neces- 
sarily involve  a  continuing  agreement  to  do  them,  and 
disclose  a  particularly  defined  combination  in  undue, 
direct,  unreasonable  and  oppressive  restraint  of  trade. 

Engaging  in  a  combination  in  undue  and  unreason- 
able restraint  of  trade  and  commerce  is  the  gist  of  the 
offense.  In  every  case  the  contemplated  restraint  must 
be  undue  and  unreasonable. 

In  re  Greene,  52  Fed.  111. 

In  the  present  indictment  the  allegation  is — 

"Defendants  have,  by  concerted  action,  carried 
on  and  conducted  said  business  without  any  competi- 
tion as  to  the  localities  in  said  states  of  Washington, 
Oregon  and  California    *    *    *    etc." 

This  allegation  is  clearly  a  conclusion  of  law,  and  if 
it  is  not  it  is  so  vague  and  indefinite  that  it  has  no  value 
whatsoever  in  a  criminal  pleading.  No  duty  or  obligation 
to  compete,  or  capacity  therefor  upon  the  part  of  the 
concerns  named  is  shown,  nor  that  any  competition  be- 
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tween  them  ever  existed  or  could  exist  in  the  localities 
mentioned. 

It  is  not  alleged  and  appears  only  by  the  vaguest 
inference  that  all  of  the  defendants  and  concerns  in- 
volved could  or  did  sell  their  respective  products  in  the 
entire  territory  under  consideration,  or  that  they  de- 
sired to  do  so,  neither  is  it  alleged  that  they  or  any  of 
them  would  have  sold  therein  but  for  the  alleged  "con- 
certed action."  Without  stating  how,  or  by  whom,  or 
by  what  means,  it  is  alleged  in  effect  that  some  of  the 
companies  were  prevented  from  selling  in  some  part  of 
the  territory.  It  is  impossible  to  determine  what  acts 
concerted  or  otherwise  could  have  prevented  the  Wash- 
ington companies  from  selling  cement  in  California.  If 
the  Washington  companies  desired  to  sell  cement  in 
California  what  possible  concerted  action  could  their 
officers  and  agents  have  entered  into  with  the  officers 
and  agents  of  the  California  and  Oregon  companies  by 
which  they  would  have  been  prevented  from  selling  in 
California,  and  what  imaginable  concert  of  action  could 
the  officers  of  the  Southern  California  company  engage 
in  with  the  officers  and  agents  of  all  the  other  com- 
panies, which  would  have  prevented  it  from  selling  its 
product  in  either  Oregon  or  Washington  or  both  of 
them,  if  they  so  desired.  Necessarily  any  such  action 
would  have  been  antagonistic  to  the  desire  which  the  in- 
dictment by  implication  asserts  each  of  the  defendants 
had. 

"Prevented"  as  here  used  conveys  the  idea  of  the 
exertion  of  opposing  and  antagonistic  force  or  action  to 
overcome  and  which  does  overcome  resistance  exerted  by 
the  concerns  upon  which  the  concerted  action  acted,  while 
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any  "concerted  action"  used  to  include  all  the  opposing 
actors,  signifies  harmony  of  action  exerted  to  the  same 
end  by  all  concerned.  Here  we  have  a  flat  contradic- 
tion in  terms  in  the  same  sentence — a  fatal  repugnancy. 
If  what  is  alleged  were  otherwise  sufficient,  still  it  is 
impossible.  "Concerted  action"  by  "insiders"  might  pre- 
vent an  "outsider"  from  doing  something  he  otherwise 
would  do,  but  "Concerted  action"  by  "insiders"  cannot 
prevent  an  "insider"  from  doing  what  he  otherwise 
would  do  because  immediately  prevention  commences, 
concert  ceases.  The  one  term  signifies  opposition,  the 
other  cooperation.  The  same  persons  cannot  oppose 
each  other  and  cooperate  concerning  the  same  matter 
and  thing  at  the  same  time. 

This  fatal  inconsistency  is  not  removed  by  distin- 
guishing between  defendants  and  the  concerns  of  which 
they  are  alleged  to  be  officers  or  agents;  here  the  mind 
of  the  agent  is  the  mind  of  the  concern;  the  act  of  the 
agent  is  the  act  of  the  concern;  the  resistance  of  the 
agent  is  the  resistance  of  the  concern  and  the  cooperation 
of  the  agent  is  the  cooperation  of  the  concern.  To  deny 
this  is  to  utterly  destroy  the  indictment.  If  the  control 
of  the  agent  at  this  point  does  not  become  the  mind  of 
the  concern,  neither  does  it  at  any  other  point. 

The  only  rational  way  by  which  the  several  com- 
panies could  have  been  prevented  from  doing  the  things 
which  the  indictment  asserts  they  were  prevented  from 
doing,  was  either  by  the  conditions  or  laws  of  trade,  or 
by  an  agreement  or  mutual  understanding.  If  they 
were  prevented  by  the  conditions  or  laws  of  trade  from 
doing  the  things  they  otherwise  might  have  done,  then 
the  government  has  nothing  to  do  with  the  situation. 
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If,  however,  they  were  prevented  by  mutual  agreement 
or  understanding,  the  government  knows  what  that 
agreement  or  understanding  was,  and  it  is  incumbent 
upon  it  to  set  it  forth  in  the  pleadings  before  the  de- 
fendants are  called  upon  to  answer.  In  such  case  it 
would  be  the  provisions  of  the  agreement  and  the  pen- 
alties of  a  breach  thereof  that  would  prevent,  not  the 
acts  done  under  the  agreement. 

If  it  is  contended  that  the  indictment  charges  that 
the  concerns  in  question  refrained  from  selling  cement 
elsewhere  than  in  the  State  where  manufactured,  except 
that  the  Northern  California  companies  made  sales  in 
Western  Oregon,  the  answer  is  that  the  indictment  does 
not  so  allege,  but  on  the  contrary  asserts  that  by  some 
undisclosed  acts  of  some  of  the  officers  and  agents  of 
the  respective  concerns,  whose  ability  to  control  them  is 
not  alleged,  they  were  prevented  from  selling  elsewhere 
than  in  the  State  where  the  cement  was  manufactured. 
The  very  character  of  the  business,  and  of  the  product, 
renders  it  most  likely  that,  the  main  business  of  a  cement 
concern  will  be  transacted  close  to  the  factory.  Cement 
when  considering  its  value  or  selling  price,  is  heavier  on 
a  fixed  ratio  of  price  than  almost  any  other  product  in 
commerce.  Therefore  it  must  find  consumers  near  the 
producing  point  if  the  product  is  universally  manufac- 
tured. The  raw  materials  for  cement  are  found  in  all 
parts  of  the  United  States.  That  being  the  case,  the 
consumption  of  the  greater  portion  of  the  product  is 
reasonably  near  the  place  of  manufacture,  for  freight 
rates  preclude  long  hauls. 

If  an  arrangement  had  in  fact  been  made  by  which 
each  State  was  to  be  supplied  by  its  own  domestic  manu- 
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facturers,  such  an  arrangement  would  not  necessarily  be 
an  unreasonable  one  in  itself.  In  fact,  if  the  home  pro- 
ducer could  supply  the  home  market  it  would  be  only 
an  economic  measure  to  prevent  ruinous  competiion  from 
otlier  States,  whose  manufacturers  under  normal  con- 
ditions, could  not  successfully  compete  in  the  home 
market. 

Whether  a  restraint  of  trade  is  unreasonable  or  un- 
due depends  upon  the  particular  facts  of  each  case,  and 
the  Court  cannot  determine  whether  the  situation  dis- 
closed by  those  fact  s  constitute  a  violation  of  the  statute 
unless  the  facts  are  set  forth  in  the  indictment  with  rea- 
sonable particularity  of  time,  place  and  circumstances. 

It  may  be  claimed  that  the  allegation  that  the  de- 
fendants "by  concerted  action"  prevented  the  Oregon 
company  and  the  Northern  California  companies  from 
selling  or  consigning  for  sale  their  cement  in  Oregon, 
otherwise  than  upon  arbitrary  and  non-competitive 
prices,  fixed  and  agreed  upon  between  them  in  advance 
of  said  sales  and  consignments  for  sales,  is  sufficiently 
definite  in  itself  to  save  the  indictment.  This  allega- 
tion is  subject  to  the  same  objections  of  indefiniteness 
and  uncertainty  as  the  others  by  reason  of  its  failure  to 
disclose  the  particular  acts,  or  character  of  acts,  em- 
braced in  the  phrase  "by  concerted  action";  the  incon- 
sistency before  pointed  out  is  also  present,  and  besides 
the  allegations  concerning  prices  are  not  direct  and 
positive  allegations,  but  made  merely  by  way  of  recital 
which  render  them  valueless  for  any  purpose.  The  al- 
legation is  ambiguous  for  the  reason  that  it  cannot  be 
determined  therefrom  whether  the  prices  were  fixed 
and  agreed  upon  between  all  of  the  defendants,  or  any 
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of  them,  or  between  the  Oregon  and  Northern  Cali- 
fornia companies  alone.  It  is  entirely  legal  for  parties 
to  agree  upon  and  provide  for  a  uniformity  of  prices. 

"If  the  object  of  the  contract  had  been  merely 
to  provide  in  good  faith  a  uniformity  of  prices  among 
the  parties  thereto  to  avoid  unhealthy  fluctuations 
in  the  market,  or  if  the  contract  had  contemplated  a 
joint  and  mutual  association  between  the  parties  for 
the  common  benefit  in  the  nature  of  a  partnership, 
and  had  simply  fixed  the  prices  at  what  they  con- 
sidered the  business  would  bear,  instead  of  combina- 
tion between  independent  manufacturers  and  deal- 
ers, for  the  puprose  of  at  least  destroying  all  com- 
petition between  themselves,  then  there  might  have 
been  nothing  in  such  an  arrangement  which  the 
courts  could  denounce  as  pernicious  and  forbidden 
by  law."  Marr,  J.,  Texas  Standard  Cotton  Oil  Co. 
vs.  Adoue,  83  Tex.  650,  657,  19  S.  W.  274,  276  (15 
L.  R.  A.  598,  29  Am.  St.  Rep.  690.) 

"The  public  has  no  right  to  unrestricted  competi- 
tion among  all  the  persons  engaged  in  any  given 
business,  nor  to  the  benefit  of  prices  produced  by 
such  competition.  Meredith  vs.  Zinc  &  Iron  Co.,  55 
N.  J.  Eq.  211,  221,  37  Atl.  539,  per  Pitney,  V.  C; 
Joyce,  Monopolies,  Sec.  101.  The  manner  in  which 
the  restriction  is  effected — assuming  no  illegal  in- 
tent to  have  existed — is  not  material,  whether  by  a 
combination,  by  the  appointment  of  a  joint  agent, 
or,  as  in  this  case,  by  mere  agreement."  U.  S.  vs. 
Whiting,  212  Fed.  475. 
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Even  though  the  allegation  as  to  prices  could  be 
considered  in  aid  of  the  indictment,  yet  it  is  seen  that 
what  is  there  set  forth  indirectly  and  by  way  of  recital, 
is  under  the  authorities,  entirely  legal  and  permissible. 

The  indictment  terminates  with  the  conclusion  of 
the  pleader,  and,  "so  the  grand  jurors  *  *  *  do  say 
that  said  defendants  as  aforesaid,  etc.  *  *  *"  These 
words  are  merely  the  conclusions  of  law  drawn  from 
the  preceding  averments.  If  the  averments  are  bad,  the 
conclusions  will  not  aid  them.  If  they  are  good,  and 
sufficiently  describe  the  crime  as  the  law  requires  by 
proper  averments,  formal  concluding  words  are  imma- 
terial.  3d  Chitty  Criminal  Law  737. 

It  is  thus  seen  that  the  concluding  portion  of  the 
indictment  adds  nothing  to  what  is  previously  set  forth, 
and  on  its  face  it  purports  to  be  and  is  the  mere  con- 
clusion drawn  from  the  preceding  averments.  Nowhere 
in  the  preceding  averments  occurs  any  allegation  or 
statement  as  to  where  the  transactions,  of  which  the  in- 
dictment suggests  the  existence,  or  any  of  them,  occur- 
red, and  it  is  submitted  the  conclusion  of  the  pleader 
from  the  previous  averments,  that  the  alleged  offense 
was  committed  in  the  State  of  Oregon,  and  within  the 
jurisdiction  of  the  trial  court,  is  not  a  sufficient  allega- 
tion of  venue  or  jurisdiction,  and  nowhere  else  in  the 
indictment  does  any  allegation  giving  the  court  juris- 
diction occur. 

It  is  submitted  that  the  first  count  of  the  indictment 
is  wholly  insufficient  and  that  the  demurrer  should  have 
been  sustained,  and  the  objections  of  these  defendants 
to  the  introduction  of  any  evidence  in  said  cause  upon 
the  ground  that  the  indictment  did  not  state  facts  suf- 
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ficient  to  charge  a  crime  of  any  kind  or  in  violation  of 
the  law  should  likewise  have  been  sustained. 

Count  Two  of  the  indictment  in  effect  charges  the 
defendants  monopolized  trade  and  commerce;  that  is, 
created  a  monopoly  by  the  transactions  and  in  the  man- 
ner and  form  set  forth  in  Count  One  of  the  indictment. 
The  demurrer  attacked  both  counts  upon  substantially 
the  same  grounds.  All  of  the  essential  elements  of  the 
combination  in  restraint  of  trade  are  necessary  to  a 
charge  of  monopoly  and  in  addition  thereto  an  indict- 
ment charging  monopoly  must  show  an  acquisition  of 
an  exclusive  right  to,  or  the  exclusive  control  of  the 
trade  in  question,  to  the  exclusion  of  others  from  that 
right  and  control  by  unlawful  means. 

There  can  be  no  monopoly  which  does  not  constitute 
an  unreasonable  restraint  of  trade,  and  therefore  where 
it  is  contended  that  a  monoply  was  effected  by  a  com- 
bination, or  engaging  in  a  combination  in  restraint  of 
trade,  the  indictment  must  at  least  meet  the  require- 
ments of  an  indictment  which  charges  engaging  in  a 
combination. 

The  indictment  in  the  instant  case  has  been  already 
sufficiently  shown  in  the  discussion  on  the  demurrer  to 
Count  One  of  the  indictment,  does  not  sufficiently  allege 
a  combination  in  restraint  of  trade,  much  less  of  monop- 
olizing trade  by  means  of  such  combination.  Nothing 
appears  in  the  indictment  showing,  or  even  indicating 
that  defendants  or  any  of  them  obtained  any  exclusive 
privilege  which  restrained  others  from  the  exercise  of 
a  right  or  liberty  which  they  had  before  the  alleged 
monopoly  was  secured.  It  appears  from  the  indictment 
that  each  concern  sold  its  own  product  as  before,  and 
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it  does  not  appear  that  outsiders  were  effected  in  any 
manner  whatsoever,  or  that  any  means  to  exclude  others 
were  employed.  No  engrossing  or  monopolizing  or 
grasping  the  market,  or  restraint  thereby  is  alleged.  No 
allegation  of  acquisition  of  an  exclusive  right  or  the 
exclusion  of  others  therefrom  is  charged  or  shown,  and 
no  unlawful  means  are  disclosed  by  the  indictment  by 
which  others  were  excluded  or  attempted  to  be  excluded 
from  the  same  traffic  or  business.  In  short,  the  indict- 
ment contains  none  of  the  essentials  of  a  charge  of 
monopolizing. 

The  combination,  if  any,  was  what  has  been  desig- 
nated as  a  loose  combination.  Concerning  such  com- 
bination the  court  in  Patterson  vs.  United  Staters,  222 
Fed.  599,  says: 

"The  word  'monopolize'  is  used  in  this  section 
in  a  legal  and  accurate  sense.  Its  root  idea  is  to 
exclude.  To  monopolize  trade  or  commerce,  or  a 
part  thereof,  is  to  exclude  persons  therefrom.  It  is 
not,  however,  to  exclude  all  persons.  In  the  case  of 
a  perfect  monopoly,  which  in  experience  has  arisen 
onty  from  a  sovereign  grant,  the  exclusion  is  of  all 
persons  but  one,  or  perhaps,  a  group  of  persons. 
*  *  *  But  it  is  not  such  monopolizing  that  the  sec- 
tion has  in  mind.  It  is  monopolizing  by  the  acts  of 
individuals.  *  *  *  In  the  case  of  such  a  monopoly 
it  would  seem  that  it  is  not  essential  that  all  but  the 
insiders  be  wholly  excluded  so  that  they  have  the 
whole  field  to  themselves.  It  is  sufficient  that  out- 
siders are  substantially  excluded,  so  that  the  insiders 
have  to  themselves  approximately,  or  'a  largely  pre- 
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ponderating  part  of,'  the  whole  field.  *  *  *  It  is 
possible  for  there  to  be  a  monopolizing  by  a  com- 
bination of  competitors.  Such  combinations  have 
been  divided  into  'combinations  by  agreement,'  or 
'loose  combinations'  in  which  each  member  of  the 
combination  remains  in  the  field,  notwithstanding 
the  combination,  as  in  the  case  of  Addyston  Pipe  & 
Steel  Co.  vs.  United  States,  175  U.  S.  211,  20  Sup. 
Ct.  96,  44  L.  Ed.  136,  and  'combinations  by  fusion,' 
or  'corporate  combinations,'  as  in  the  Standard  Oil 
and  Tobacco  Cases.  Possibly  in  cases  of  the  former 
class,  where  there  is  no  exclusion  of  outsiders,  it  is 
not  proper  to  say  that  there  is  a  monopolizing,  as 
in  that  contingency  there  is  no  exclusion.  At  most  it 
it  may  not  be  proper  to  say  more  than  that  there 
is  a  combination  in  restraint  of  trade.  But  in  the 
latter  case,  notwithstanding  there  is  no  exclusion  of 
outsiders,  there  is  no  reason  for  not  characterizing 
what  has  been  done  as  monopolizing,  for  in  such 
case  there  is  exclusion.  The  members  of  the  com- 
bination are  excluded  for  the  benefit  of  the  single 
corporation  into  which  they  are  fused."  Patterson 
vs.  U.  S.,  222  Fed.  619-620. 

It  will  be  noticed  that  the  court  in  the  last  mentioned 
case  states  that  loose  combinations  are  formed  by  agree- 
ment. No  agreement  is  charged  in  the  indictment,  only 
concerted  action.  If  the  acts  constituting  concerted 
action  are  sufficient  to  establish  an  agreement,  the  allega- 
tion of  the  indictment  should  have  been  that  a  designated 
agreement  was  entered  into  by  the  defendants,  not  that 
they  committed  acts  in  concert,  and  if  the  concerted 
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action  shows  anything  less  than  an  agreement,  it  does 
not  constitute  a  loose  or  any  kind  of  combination  es- 
sential as  the  basis  of  a  monopoly.  Whether  the  acts 
referred  to  constitute  concerted  action  or  a  combination 
or  monopolizing  cannot  be  determined  by  the  court  un- 
less they  are  set  forth  in  the  indictment. 

It  follows  that  something  more  is  required  to  con- 
stitute the  offense  of  monopolizing  under  the  statute 
than  is  required  for  engaging  in  a  combination  in  re- 
straint of  trade.  It  has  been  conclusively  shown  that 
the  indictment  does  not  set  forth  facts  sufficient  to  con- 
stitute a  combination  in  restraint  of  trade.  Hence  it  is 
insufficient  as  a  charge  of  monopolizing.  No  grasping 
of  the  trade  or  exclusion  of  others  therefrom  by  lawful 
or  other  means  essential  to  a  charge  of  monopolizing 
appears  from  the  indictment.  The  charge  is  therefore 
wholly  insufficient  and  the  demurrer  should  have  been 
sustained,  and  the  objection  of  these  defendants  to  the 
introduction  of  any  evidence  was  properly  taken  and 
should  have  been  allowed  and  sustained  by  the  court. 


ERRORS  COMMITTED  BY  THE  TRIAL 
COURT  IN  ADMITTING  EVIDENCE  WHICH 
WAS  INCOMPETENT  AND  IRRELEVANT 
AND  PREJUDICIAL  TO  THE  RIGHTS  OF 
EACH  OF  PLAINTIFFS  IN  ERROR. 
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It  would  serve  no  useful  purpose  and  unduly 
lengthen  the  brief  of  plaintiffs  in  error  to  the  extent  of 
wearying  both  the  Court  and  counsel,  for  us  to  discuss 
seriatim  each  and  all  of  the  errors  committed  by  the 
trial  court  under  this  subheading.  We  shall  therefore 
confine  ourselves  to  taking  some  of  the  most  glaring 
instances  which  in  the  opinion  of  counsel  for  plaintiffs 
in  error  were  the  most  prejudicial  and  most  seriously 
affected  the  jury  in  influencing  them  in  arriving  at 
an  unjust  verdict. 

The  first  instance  we  desire  to  consider  is  the  letter 
written  to  the  Treasury  Department  bearing  date  Feb- 
ruary 2,  1915,  written  by  Aberdeen  Manufacturing  Co., 
W.  R.  Lebo  &  Co.,  and  T.  V.  Darragh  Co. 

The  letter  in  question,  Plaintiff's  exhibit  No.  40,  was 
offered  in  evidence  over  the  objection  of  counsel  for 
plaintiff's  in  error  and  was  submitted  under  the  instruc- 
tions of  the  court  only  for  the  purpose  of  showing  that 
a  complaint  had  been  made  to  the  Government.  Counsel 
for  the  Government  then  decided  to  read  the  letter  to  the 
jury  and  again  counsel  for  plaintiffs  in  error  objected 
on  the  ground  that  the  contents  of  the  letter  would  not 
be  evidence.  The  Court  advised  the  jury  that  the  letter 
itself  was  not  evidence  to  be  considered  by  them  of  any 
facts  stated  in  it,  and  an  instruction  was  given  by  the 
Court  repeating  this  advice.  Notwithstanding  the  advice 
of  the  Court  to  the  jury  that  the  statements  contained  in 
the  letter  were  not  evidence  of  any  fact  therein  stated, 
the  Court  did  allow  the  prosecution  to  read  such  letter  in 
its  entirety  to  the  jury.  The  letter  itself,  as  will  be 
noticed,  is  a  complaint  by  the  signers  to  the  Treasury 
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Department,  reporting  what  the  signers  claim  to  be  a 
predicament  they  find  themselves  in,  in  that,  due  to  a 
combination  which  the  letter  alleges  to  have  been  made 
to  control  the  sale  of  cement  in  Hoquiam,  Washington, 
the  signers  were  to  be  deprived  of  their  business.  The 
letter  then  states  that  the  combination  was  apparently 
entered  into  by  the  Superior  Portland  Cement  Com- 
pany, the  Washington  Portland  Cement  Co.  and  the 
Olympic  Portland  Cement  Company  of  the  St^te  of 
Washington,  and  by  the  Pacific  Portland  Cement  Com- 
pany and  the  Henry  Cowell  Lime  &  Cement  Company 
of  California,  and  one  F.  G.  Foster,  a  local  dealer  in 
the  city  of  Hoquiam,  Washington,  and  alleges  that 
prior  to  such  combination  the  city  of  Hoquiam  and 
vicinity  had  been  supplied  by  all  of  the  signers  to  such 
letter  of  complaint,  but  that  owing  to  the  combination 
they  were  deprived  of  handling  cement,  and  that  after 
the  alleged  combination  had  gone  into  effect,  the  price 
was  raised  30c  per  barrel  to  the  consumer;  that  the 
parties  to  the  combination  were  selling  cement  at  a  lower 
price  in  other  localities,  but  owing  to  the  combination  of 
which  the  letter  complained,  they  were  asking  arbitrary 
prices  in  Hoquiam. 

We  do  not  know  of  any  rule  of  evidence  by  which 
the  letter  was  admissible  for  any  purpose  whatsoever. 
It  was  a  letter  written  by  third  persons,  not  in  any  way 
connected  with  appellants  in  error,  and  contained  state- 
ments which  were  in  no  way  connected  with  appellants 
in  error  and  such  letter  was  written  prior  to  the  time 
appellants  in  error  began  the  manufacture  of  cement. 
If  it  were  not  evidence  of  any  of  the  facts  stated  therein, 
it  was  not  evidence  at  all.  The  rule  that  communications 
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of  this  character  are  not  admissible  in  evidence  is  such 
elementar}^  law  that  we  hardly  deem  a  citation  necessary. 
We  call  the  Court's  attention  however  to  the  case  of 
Consolidated  Grocery  Co.  vs.  Hammond,  175  Fed.  641; 
645,  wherein,  in  reference  to  a  letter  written  by  a  third 
person  which  the  trial  court  allowed  to  be  introduced, 
the  appellate  court  by  Shelby,  Judge,  says : 

"The  letter  having  been  written  by  a  third  per- 
son, without  the  knowledge  of  the  defendants  and 
without  their  subsequent  sanction  or  approval,  seems 
to  us  to  be  hearsay  testimony  so  far  as  the  defend- 
ants are  concerned,  and  for  that  reason  inadmissible 
against  them." 

The  parties  before  the  Court  in  the  instant  case  are 
charged  with  a  breach  of  what  is  commonly  termed  the 
Anti-trust  Acts,  and  no  proof  is  needed  to  this  Court 
that  the  public  is  all  too  ready  to  believe  that  all  manu- 
facturers in  industry  requiring  large  amounts  of  capital 
investment,  are  apt  to,  or  willing  to  become  parties  to 
trust  agreements  with  similar  manufacturers;  that 
there  is  ever  present  a  union  of  capital  in  order  to  gouge 
the  public  purse,  and  the  farmers,  such  as  composed  the 
jury  in  the  instant  case  were  no  exception  to  the  class 
of  citizens  above  defined  as  the  public.  This  letter, 
which  makes  direct  charges  and  states  the  near  results, 
attempts  to  state  and  show  the  results  of  a  combination 
existing  between  cement  manufacturers,  necessarily  had 
a  decided  influence  on  the  minds  of  the  jury  in  the  in- 
stant case  and  necessarily  biased  and  prejudiced  the 
jurors  against  the  defendants  on  trial,  and  although 
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the  Court  sought  to  exclude  in  its  charge  the  evil  of 
allowing  tJie  letter  to  be  read,  the  harm  was  already  done, 
the  impression  was  created  in  the  minds  of  the  jurors — 
an  impression  not  to  be  eradicated  or  overcome  by  the 
charge  of  the  Court. 

The  instruction  of  the  Court  to  the  jury  to  disre- 
gard the  alleged  statements  of  fact  in  the  letter  was  no 
more  effective  than  would  be  the  Court's  order  to  the 
wind  to  cease  blowing,  or  the  waves  to  stop  rolling  in  on 
the  seashore.  The  harm  was  done,  the  impression  cre- 
ated, and  the  command  of  the  Court  could  no  more 
eradicate  the  impression  created  in  the  minds  of  the 
jurors  from  the  reading  of  such  letter  than  could  a 
child  who  has  driven  a  nail  in  a  piece  of  polished  wood 
or  furniture,  cure  the  same  by  withdrawing  the  nail  and 
stuffing  the  hole  with  breadcrumbs  or  putty.  The  wound 
or  scar  is  there.  The  words  of  the  Court  in  its  instruction 
to  disregard  the  harmful  effect  of  the  letter  could  no 
more  erase  the  prejudice  than  a  child  could  cure  the 
wound  or  scar  in  the  illustration  given.  The  evidence 
was  either  proper  or  improj^er  in  the  first  instance.  If 
improper  and  the  trial  court  admits  its  impropriety  by 
instructing  the  jury  to  disregard  it,  then  the  harm  should 
have  been  cured  by  a  new  trial  awarded  by  the  lower 
court,  or  should  be  corrected  by  this  Court. 

It  may  be  urged  that  the  admission  of  this  letter 
and  the  reading  of  the  same  should  not  cause  a  reversal 
because  there  was  other  legal  evidence  to  support  the 
verdict.  In  this  connection  we  can  only  refer  to  the 
language  of  Judge  Shelby  in  the  Consolidated  Grocer 
Association  case,  last  above  quoted,  175  Fed.  641-646, 
wherein  the  Court  says: 
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"It  is  of  course  a  sound  principle  that  a  judgment 
should  not  be  reversed  when  the  error  complained 
of  worked  no  injury.  Referring  to  the  application  of 
this  rule,  in  Smith  vs.  Shoemaker,  supra,  page  639, 
of  17  Wall.  (21  L.  Ed.  717),  the  Court  said— 'It 
must  appear  so  clear  as  to  be  beyond  doubt  that  the 
error  did  not  and  could  not  have  prejudiced  the  right 
of  the  party.  The  case  must  be  such  that  this  Court 
is  not  called  on  to  decide  upon  the  preponderance  of 
evidence  that  the  verdict  was  right,  notwithstanding 
the  error  complained  of.'  The  letter  in  question  here 
bears  so  upon  the  issues  joined  that  we  cannot  in 
view  of  other  evidence  in  the  record  say  that  it  was 
not  injurious  to  defendants." 

Another  instance  similar  in  general  scope  to  the  ad- 
mission of  the  letter  to  the  Treasury  Department,  and 
the  reading  of  the  same  to  the  jury,  was  the  evidence 
regarding  the  action  of  the  Washington  and  Northern 
California  Cement  companies,  or  some  of  these  com- 
panies, in  opposing  the  proposed  action  of  the  Spokane, 
Portland  &  Seattle  Railway  Company  in  putting  in  a 
rate  upon  cement  from  the  Irwin  plant  near  Spokane 
to  Portland  of  13V>c,  which  rate  was  not  to  apply  to 
intermediate  points,  nor  to  apply  in  the  opposite  direc- 
tion. We  know  of  no  reasons  why  persons  engaging 
in  any  business  may  not  combine  to  prevent  any  action 
of  common  carriers,  which  in  their  judgment  may  be 
prejudicial  to  their  business  and  this  principle  is  rec- 
ognized in  the  general  charge  of  the  Court  to  the  jury. 
Therefore,  if  the  action  of  the  several  Washington  com- 
panies and  some  of  the  Northern  California  companies 
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in  using  every  means  possible  to  prevent  such  railway 
company  from  establishing  what  in  the  judgment  of 
such  Washington  and  Northern  California  companies 
was  an  unjust  and  discriminatory  rate,  we  cannot  see 
upon  what  principle  such  evidence  could  be  admitted  to 
establish  an  unlawful  agreement,  combination  or  con- 
spiracy between  the  cement  manufacturers.     In  other 
words  evidence  of  the  combination  between  cement  man- 
ufacturers to  do  a  lawful  act  cannot  constitute  evidence 
of  an  unlawful  combination  or  a  combination  to  do  an 
unlawful  act.  The  evidence  referred  to  was  the  evidence 
of  C.  F.  Swigert  referred  to  in  exception  39,  who  testi- 
fied that  Portland  quotations  for  cement  in  connection 
with  the  Interstate  Bridge  job  were  from  $1.75  to  $1.90 
but  that  he  secured  a  quotation  from  the  International 
Cement  Co.  of  Spokane,  or  Irw^n,  at  $1.65  delivered  in 
Portland  if  the  freight  rate  of  isy^c  per  hundred  pounds 
could  be  obtained  from  the  railroad;  that  Mr.  Coats  of 
the  Washington  Cement  Company  advised  him  that  he 
would  protect  the  International  price  if  he,   Swigert, 
would  not  insist  upon  the  rate  going  into  effect ;  that  the 
orders  were  thereafter  given  to  the  International  in  the 
first  instance,   but  the  cement  was  furnished  by  the 
Western  Washington  or  the  Northern  California  com- 
panies; also  the  evidence  of  W.  D.  Swinner,  Traffic 
Manager  of  the  Spokane,  Portland  &  Seattle  Railway 
Company,  exception  74,  wherein  Mr.  Skinner  testified 
that  the  former  rate  was  25c  per  hundred  pounds,  be- 
tween  Irwin  or   Spokane  and  Portland;  that  he  had 
agreed  to  put  in  a  rate  of  131/2^  for  the  Interstate  Bridge 
job;  that  objection  was  made  by  Eden  and  Coats  of 
the  Western  Washington  plants  to  such  rate  going  into 
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effect,  and  thereafter  agreement  had  between  the  ce- 
ment companies  and  cement  for  this  job  furnished  by 
Western  Washington  and  Cahfornia  cement  companies, 
and  Government  Exhibits  38,  41,  and  75,  which  refer 
to  the  contract  between  Pacific  Bridge  Co.,  and  Su- 
perior Portland  Cement  Co.,  letters  between  the  Su- 
perior Portland  Cement  Co.  and  its  Vancouver  agent, 
and  telegrams  passing  between  Muhs  of  the  Xorthern 
California  Co.  and  J.  C.  Eden  and  Coats  of  the  Western 
Washington  Co.,  and  J.  G.  Woodworth,  vice-president 
of  the  Northern  Pacific  Railwa}''  Company  and  Eden 
relative  to  the  rate  in  question  and  the  contract  for  ce- 
ment for  the  Interstate  Bridge.  These  letters,  telegrams 
and  the  evidence  submitted  showed  clearly  that  the 
Western  Washington  Cement  plants  and  the  Northern 
California  plants  were  working  in  harmony  to  prevent 
this  rate  going  into  effect,  and  to  prevent  such  rate 
going  into  effect  they  v/ere  willing  to  and  subsequently 
did,  sell  cement  to  the  Pacific  Bridge  Co.  at  less  than  the 
then  prevailing  market  price  in  the  city  of  Portland.  It 
v/as  perfectly  lawful  for  these  parties  to  get  together  in 
connection  with  this  matter.  A  combination  to  do  a 
lawful  act — something  the  parties  had  a  right  to  do.  It 
was  evidence  of  previous  accommodations  and  actions 
prior  to  the  entry  of  the  Oregon  Portland  Cement  Com- 
pany, the  plant  officered  by  plaintiffs  in  error,  into  the 
manufacture  of  cement.  Such  evidence  submitted  to  a 
trained  legal  mind  such  as  that  of  the  trial  court  or  to 
this  Court  could  have  no  possible  harm  or  injurious 
effect  with  reference  to  the  rights  of  plaintiffs  in  error. 
The  case  however  was  not  to  be  tried  by  trained  legal 
minds.    The  case  was  tried  at  a  time  when  prices  were 
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rising- — when  the  pubhc  purse  and  mind  were  at  the 
breaking  point  with  reference  to  price  advances,  and 
wiUing  to  take  any  action  to  sotp  the  steady  advance  of 
prices,  which  was  far  in  excess  of  the  rise  in  wages  or 
the  returns  from  farm  products.  At  a  time  when  the 
increased  cost  of  any  pubhc  work  to  be  paid  for  by 
taxation  would  necessarily  increase  taxes,  which  were 
already  advancing  by  leaps  and  bounds,  not  only  due 
to  the  advance  cost  in  local  administration,  but  also  to 
the  increased  taxes  imposed  by  the  Federal  Govern- 
ment for  war  needs.  Therefore,  evidence  of  this  char- 
acter had  a  strong  and  decisive  tendency  in  biasing  the 
minds  of  the  jurors  and  causing  them  to  be  not  only 
willing  but  anxious  to  penalize  any  person  which  in  any 
manner  tliey  could  legally  accuse  of  having  any  part  in 
such  advance  prices,  and  although  the  action  of  the 
cement  company  was  lawful,  evidence  of  something  they 
had  a  right  to  do,  and  the  Court  so  instructed  the  jury 
in  its  final  charge,  the  Court  did  admit  such  evidence  in 
the  case  attempting  to  prove  these  plaintiffs  in  error 
guilty  of  a  crime,  and  the  jurors  naturally  concluded 
that  such  evidence  was  proper  and  that  they  had  a  right 
to  convict  thereon,  or  otherwise  the  Court  would  have 
excluded  such  testimony  from  the  trial.  It  is  true  that 
in  this  instance,  as  in  the  instance  in  connection  with  the 
letter  to  the  Treasury  Department,  the  Court  by  its 
instructions  sought  to  protect  the  rights  of  plaintiffs  in 
error  by  instructions,  but  as  previously  stated,  the  harm 
was  already  done,  the  wound  was  there,  and  words  could 
not  efface  it.  Or  to  use  the  words  of  Watkins,  Judge, 
in  the  case  of  Stewart  vs.  Nexvhy,  266  Fed.  287-295: 
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"Whether  the  effect  of  the  evidence  thus  im- 
properly introduced  may  be  subsequently  removed 
by  its  exclusion  and  an  instruction  to  disregard  it, 
depends  on  the  character  of  the  evidence.  This  Court 
must  take  cognizance  of  the  general  recognition 
among  the  members  of  the  bar,  as  well  as  by  the 
Courts  of  the  harmful  effects  upon  minds  of  jurors 
of  such  testimony  as  was  here  sought  to  be  intro- 
duced. The  only  purpose  for  which  such  evidence 
is  presented  is  to  prejudice  the  jury  and  the  poison 
is  of  such  character  that  once  being  injected  into 
the  mind,  it  is  difficult  of  eradication." 

We  admit  that  the  general  rule  is  that  where  the 
Court  has  erroneously  admitted  evidence  during  the 
trial,  the  error  of  its  admission  is  cured  by  subsequent 
withdrawal  before  the  closing  of  the  trial,  or  by  a  clear 
peremptory  instruction  to  the  jury  to  disregard  it,  but 
as  was  said  by  the  Court  in  the  case  of  Maytag  vs. 
Cummings,  260  Fed.  74-82,  wherein  Judge  Sanborn 
after  stating  the  general  rule  then  comments : 

"But  there  is  an  exception  to  this  rule.  It  is  that, 
where  the  appellate  court  perceives  from  an  ex- 
amination of  the  record  that  the  inadmissible  evi- 
dence made  such  a  strong  impression  upon  the  minds 
of  the  jury  that  its  subsequent  withdrawal  or  the  in- 
structions to  disregard  it  probably  failed  to  eradicate 
the  injurious  effect  of  it  from  the  minds  of  the  jury, 
there  the  defeated  party  did  not  have  a  fair  trial  of 
his  case  and  a  new  trial  should  be  granted." 

The  quotation  above  given  was  by  Judge  Sanborn 
in  a  civil  action.     The  instant  case  is  a  criminal  action 
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and  one  tried  at  a  time  when,  as  previously  stated,  the 
public  mind  was  in  such  condition  that  it  was  hard  for 
laymen  to  grant  a  fair  trial  to  persons  accused  of  a 
crime  of  the  character  of  the  one  under  examination 
under  any  circumstances.  Therefore,  could  it  be  said  by 
the  trial  court,  or  can  it  be  said  by  this  court,  that  the 
two  instances  above  cited,  that  of  the  letter  to  the 
Treasury  Department,  which  was  read,  making  a  posi- 
tive and  direct  charge  by  parties  not  before  the  Court, 
not  subject  to  cross-examination,  a  statement  to  which 
plaintiffs  in  error  had  nothing  whatsoever  to  do,  and 
the  evidence  relating  to  a  combination  of  cement  manu- 
facturers to  do  a  lawful  act,  which  might  or  might  not 
have  a  tendency  to  raise  taxes,  but  which  to  the  public 
mind  would  apparently  cause  an  increase  in  the  cost  of  a 
public  project  and  a  consequent  raise  in  taxes,  did  not 
have  a  most  decided  effect  upon  the  result  of  the  trial 
of  plaintiffs  in  error,  or  could  it  then  be  said,  or  can  it 
now  be  said  that  the  above  evidence  alone  was  not  the 
controlling  evidence  upon  which  the  jury  decided  the 
guilt  or  innocense  of  plaintiffs  in  error.  There  was  no 
other  evidence  before  the  Court  except  of  Aman  Moore, 
who  was  discredited  and  apparently  apologized  for  by 
the  prosecuting  attorney,  and  evidence  that  cement,  a 
commodity  like  sugar,  whether  manufactured  by  Wash- 
ington, Oregon,  California,  or  any  other  company,  pos- 
sessing the  same  qualities  and  therefore  necessarily  sold 
at  the  same  price,  was  sold  at  the  same  price  by  the 
Washington,  Oregon  and  California  companies. 

Another  class  of  evidence  which  comes  under  this 
general  head  includes  various  and  sundry  letters  pass- 
ing between  the  several  Washington  companies  and  per- 
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sons  doing  business  in  the  State  of  Washington  only. 
It  covers  letters  written  by  several  Washington  com- 
panies to  F.  T.  Crow  &  Co.  of  Seattle,  to  F.  T.  Crow 
&  Co.  of  Tacoma,  and  letters  written  by  Wylie  of  Aber- 
deen, letters  written  by  Foster  of  Hoquiam,  letters 
written  by  Bennett  of  Vancouver,  and  letters  written 
by  these  several  parties  to  the  Washington  cement 
makers.  The  Court  in  which  this  case  was  tried  had  only 
to  do  with  violations  of  the  Sherman  Anti-Trust  Act, 
an  Act  to  protect  interstate  and  not  intrastate  commerce 
or  trade.  If  the  attempted  combination  between  the 
Washington  cement  manufacturers  relating  to  business 
within  the  State  of  Washington  only,  was  against  the 
law,  it  was  against  the  law  of  Washington  only,  and  not 
against  the  Act  of  Congress,  and  any  evidence  of  any 
combination  or  agreement  between  the  Washington 
companies  only,  and  relating  to  business  within  the  State 
of  Washington,  whether  legal  or  illegal  in  such  State, 
was  clearly  incompetent  to  establish  a  violation  of  the 
Act  of  Congress,  which  relates  solely  and  alone  to  in- 
terstate law. 

Another  class  of  evidence  of  the  same  general  char- 
acter are  the  letters  relating  to  promotion  work.  It  is 
admitted  that  cement  companies  have  a  right  to  combine 
for  anj^  legal  purpose,  and  that  the  promotion  of  the  use 
of  the  product  of  their  mills  is  a  lawful  purpose.  The 
National  Portland  Cement  Association  was  an  organiza- 
tion of  cement  "manufacturers  throughout  the  United 
States,  formed  for  the  purpose  of  fostering  the  use  of 
cement  throughout  the  country.  This  Association  had 
nothing  in  the  world  to  do  with  the  business  of  any  ce- 
ment manufacturer;  it  did  not  pretend  to  regulate  where 
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each  manufacturer  could  sell  the  product  of  his  mills,  or 
at  what  prices  should  he  sell  the  same.  It  was  a  vol- 
untary association  formed  for  promoting  their  own  in- 
terest and  as  they  viewed  it,  the  common  interest  of  all 
persons  engaged  in  building.  In  this  class  may  be  con- 
sidered letters  passing  between  Eden  and  George  and 
other  letters.  Government  Exhibits  74,  76,  77  and  89. 

The  correspondence  between  George  and  Leonardt, 
Government  Exhibit  105,  and  the  letter  from  Henshaw 
to  Butchart,  Government  Exhibit  89,  we  submit  were 
both  clearly  incompetent.  Neither  of  these  letters  tend 
to  establish  any  agreement,  combination,  or  conspiracy. 
The  first  of  these  letters  merely  expresses  the  views  of 
the  writer  in  regard  to  how  manufacturers  of  cement 
should  regard  one  another,  and  what  action  they  should 
take  toward  one  another.  There  is  not  a  single  state- 
ment contained  in  this  correspondence  which  tends  to 
show  that  either  of  the  parties  had  entered  into  or  in- 
tended to  enter  into  any  combination  in  restraint  of 
interstate  commerce.  The  second  of  these  letters  from 
Henshaw  to  Butchart  makes  no  reference  to  any  com- 
bination or  conspiracy  in  restraint  of  interstate  com- 
merce. It  contains  a  protest  against  the  installing  of 
a  new  cement  plant  in  the  territory  adjacent  to  the 
Riverside  plant,  and  asks  the  friendly  assistance  of 
Butchart  in  preventing  this  installation.  The  other  re- 
fers to  a  scheme  which  Henshaw  had  and  which  he 
thought  would  probably  put  all  cement  companies  out 
of  business.  He  came  to  Butchart  as  his  friend  of  long- 
standing explaining  the  character  of  this  proposed  en- 
terprise, and  what  its  effect,  if  successful,  would  be  upon 
the  cement  industry  on  the  coast.    It  was  written  after 
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the  Riverside  Company  had  withdrawn  from  Oregon 
and  Washington.  It  makes  no  references  to  the  causes 
which  led  up  to  this  withdrawal.  There  is  nothing  in 
the  letter  from  which  any  inference  can  be  drawn  that 
either  the  writer  or  the  person  to  whom  the  letter  was 
written  had  at  any  time  been  in  any  combination  or 
conspiracy  in  restraint  of  interstate  commerce  or  trade. 
The  trial  court  permitted  the  Government  to  in- 
troduce evidence  to  show  that  notwithstanding  the  fact 
the  Oregon  Portland  Cement  Company  sold  its  product 
entirely  to  dealers,  giving  them  special  terms  and  really 
at  lower  prices  than  other  cement  companies  charged 
for  cement,  the  consumers  paid  the  same  price.  This 
evidence  was  simply  based  upon  the  language  of  the 
indictment,  but  we  submit  this  part  of  the  indictment 
does  not  charge  any  violation  of  the  law,  as  more  fully 
shown  in  the  argument  previously  submitted  relating 
particularly  to  the  indictment.  No  attempt  was  made 
to  show  that  the  Oregon  Portland  Cement  Company 
undertook  to  fix  a  price  at  which  dealers  should  sell  ce- 
ment, nor  the  territory  in  which  the  cement  should  be 
marketed,  nor  that  these  plaintiffs  in  error  as  officers  of 
said  companies  undertook  to  fix  such  price  or  market. 
If  consumers  were  deprived  of  the  benefit  of  competition 
and  were  compelled  to  pay  arbitrary  prices  for  cement, 
the  defendants  on  trial  had  nothing  to  do  with  this  re- 
sult. If  the  fact  were  true  that  the  consumer  paid  the 
arbitrary  price,  it  would  have  been  a  combination  be- 
tween the  dealers  and  cement  companies,  other  than  the 
Oregon  Portland  Cement  Co.,  a  combination  with  which 
the  Oregon  Portland  Cement  Co.,  and  the  defendants 
on  trial  had  nothing  to  do. 
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ERRORS  COMMITTED  BY  THE  TRIAL 
COURT  IN  EXCLUDING  EVIDENCE  WHICH 
WAS  COMPETENT  AND  RELEVANT  AND 
HAD  A  TENDENCY  TO  EXPLAIN  THE  AC- 
TIONS AND  CONDUCT  OF  EACH  OF  PLAIN- 
TIFFS IN  ERROR. 


Defendants  offered  in  evidence  when  Aman  Moore 
was  on  the  stand,  letter  written  by  Wirt  Minor  to  Aman 
Moore  dated  July  25,  1916,  defendant's  identification 
No.  12,  and  letter  written  by  Aman  Moore  to  Mr.  Minor 
dated  August  29,  1916,  defendant's  identification  No. 
13.  These  two  papers  were  excluded  by  the  Court  upon 
the  ground  that  they  had  nothing  to  do  with  the  case. 
Other  papers  of  the  same  kind  are  the  telegrams  dated 
July  27,  1916,  addressed  to  R.  P.  Butchart,  signed  by 
C.  Boettcher,  R.  J.  Morse  and  Possett,  and  the  con- 
versation between  H.  A.  Ross,  Clark  M.  Moore  and 
Wirt  Minor  in  relation  to  matters  set  forth  in  these 
telegrams.  TJie  attention  of  Aman  Moore  was  called 
to  this  conference  and  telegrams  relating  to  the  matters 
which  were  discussed  and  it  was  shown  one  of  the  tele- 
grams was  discussed  at  that  conference.  This  evidence 
was  offered  for  the  purpose  of  impeaching  Aman  Moore 
and  the  defendants  expected  to  show  that  at  that  time 
Aman  Moore,  notwithstanding  the  charges  he  had  made 
against  Butchart  and  Clark  M.  Moore,  had  agreed  that 
the  sales  department  should  remain  in  charge  of  Clark 
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M.   Moore,  and  that  Butchart's  powers  as   president 
should  not  be  interfered  with. 

We  submit  that  this  testimony  tends  strongly  to  im- 
peach the  statements  made  by  Aman  Moore  and  which 
probably  constitute  the  entire  evidence  in  favor  of  the 
Government  against  these  defendants.  It  impunes  the 
good  faith  of  Aman  Moore  and  tends  to  show  conclu- 
sively that  Aman  Moore  was  satisfied  with  the  manner 
in  which  Clark  M.  Moore  was  conducting  the  sales  de- 
partment of  the  Oregon  Portland  Cement  Company,  at 
that  time,  and  that  the  so-called  facts  related  in  his 
testimony  were  after-thoughts  engendered  from  the 
bitterness  created  in  his  mind  by  the  refusal  of  the  stock- 
holders and  managers  to  allow  his  rule  or  ruin  policy. 
This  evidence  was  particularly  important  as  there  is  no 
testimony  that  Clark  M.  Moore  ever  made  an  agree- 
ment or  entered  into  any  combination  or  conspiracy  as 
charged  in  the  indictment  and  the  entire  case  rests  on 
the  manner  in  which  he  conducted  his  department,  and 
this  evidence  tends  strongly  to  show  that  no  change  had 
been  made  in  the  manner  in  which  the  sales  department 
was  conducted.  Identifications  12  and  13  further  impune 
the  good  faith  of  the  witness  Moore,  for  by  these  identi- 
fications he  was  called  upon  by  the  attorney  for  the  com- 
pany, who  was  one  of  the  directors  of  the  company,  to 
produce  evidence  which  he  had  to  sustain  the  charges 
which  he  had  made  in  his  complaint  of  June  9,  1916. 

ERRORS    COMMITTED    BY    THE    TRIAL 

COURT   IN   ITS    CHARGE   TO 

THE    JURY. 


i 
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Indictment  in  Count  Two  charges  plaintiffs  in  error 
with  monopohzing  Interstate  Trade  and  Commerce  in 
the  district  of  Oregon,  and  does  not  charge  plaintiffs  in 
error  with  monopolizing  or  attempting  to  monopolize 
Interstate  Trade  or  Commerce  either  in  California  or 
Washington. 

The  charge  of  the  Trial  Com't,  however,  was  not  so 
limited.    We  quote: 

"Now  the  second  count  of  the  indictment  as  I 
have  already  said  to  j^ou,  charges  the  defendants  with 
monopolizing  the  trade  or  commerce  between  the 
States  in  violation  of  Section  2  of  the  Act,  which 
provides  that  all  persons  who  shall  monopolize  or 
attempt  to  monopolize,  or  combine  with  any  person 
or  persons  to  monopolize  any  part  of  the  trade  or 
commerce  of  the  several  states,  shall  be  guilty  of  a 
crime.  To  constitute  tlie  offense  of  monopoly  under 
the  Act,  it  is  necessary  to  acquire  exclusive  right  to 
such  commerce  by  means  which  will  prevent  others 
from  engaging  therein." 

The  reference  in  the  Trial  Court's  charge  is  to  the 
part  of  the  charge  which  precedes,  and  is  in  the  follow- 
ing language : 

"The  second  count  charges  the  same  parties  by 
means  of  the  same  arrangement  and  combination 
with  monopolizing  the  trade  in  cement  in  these  sev- 
eral States." 

The  several  States  referred  to  are  Oregon,  Wash- 
ington and  California.  It  appears,  therefore,  that  under 
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the  charge  of  the  Trial  Court  upon  the  second  count  of 
the  indictment,  the  jury  was  instructed  to  try  the  de- 
fendants upon  the  charge  of  monopohzing  trade  in  ce- 
ment in  Oregon,  Washington,  and  Cahfornia,  whereas 
the  second  count  hmits  the  charge  of  monopoly  to  the 
State  and  district  of  Oregon. 

If,  therefore,  the  jury  should  have  found  from  the 
evidence  that  the  defendants  on  trial  agreed  that  the 
California  companies  might  have  a  monopoly  of  the  ce- 
ment business  in  the  State  of  California,  they  could  find 
the  defendants  guilty  upon  the  second  count,  though 
the  indictment  charges  them  only  with  the  monopoly  of 
the  cement  business  in  the  State  and  district  of  Oregon. 

In  the  charge  of  the  Trial  Court,  the  Court  stated 
that  it  is  not  charged  that  by  the  alleged  agreement  the 
Oregon  companies'  territory  was  limited  to  points  north 
of  Drain  or  Roseburg,  or  the  Deschutes  or  the  town  of 
Umatilla  on  the  east,  and  that  the  geographical  points 
above  mentioned  were  material  in  the  case  only  as  bear- 
ing upon  the  creditability  of  witness  Aman  Moore,  who 
testified  to  an  alleged  conversation  he  had  with  Mr. 
Butchart,  in  reference  to  the  division  of  territory,  and 
that  if  the  jury  should  find,  from  consideration  of  the 
whole  case,  that  the  defendants  on  trial  became  parties 
to  an  agreement  excluding  the  Washington  companies 
from  Oregon,  and  the  Oregon  companies  from  Wash- 
ington, and  restraining  or  limiting  competition  in  Ore- 
gon as  between  the  Oregon  and  California  companies,  it 
would  be  justified  in  finding  against  the  defendants. 

We  contend  that  so  far  as  the  defendant,  Clark  M. 
Moore  is  concerned,  there  is  absolutely  no  evidence  tend- 
ing to  show  that  at  any  time  he  knew  of  any  alleged 
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combination  or  agreement  between  the  California  and 
Washington  companies,  and  the  Oregon  company,  or 
any  of  them. 

Aman  Moore  does  not  testify  that  Clark  M.  Moore 
entered  into  such  agreement,  and  no  other  witness  does. 
On  the  contrary,  Aman  Moore  testified  that  Clark  M. 
Moore  stated  he  would  carry  out  no  agreement  made 
by  Butchart  or  anyone  else  if  such  agreement  was  made 
which  was  in  violation  of  the  law,  but  would  sell  the 
product  of  the  Oregon  Cement  Company  wherever  the 
freight  rates  would  carry  him. 

Now  Aman  Moore  testified  he  did  not  tell  Clark 
31.  Moore  what  Mr.  Butchart  told  him — in  other  words, 
he  testifies  he  told  Clark  M.  Moore  that  the  agreement 
was,  so  far  as  Oregon  was  concerned,  limited  to  the 
geographical  points  defined  by  the  Trial  Court. 

Clark  ]M.  Moore  could  only  be  convicted,  as  the  Trial 
Court  charged  the  jury,  upon  evidence  showing  that  he 
became  a  party  to  the  agreement  or  combination.  He 
therefore  could  not  become  a  party  to  any  agreement  or 
combination  which  was  not  limited  by  the  geographical 
points  defined  by  the  Trial  Court,  and  he  could  not  be 
convicted  upon  the  indictment  unless  it  were  shown  that 
he  became  a  party  to  the  agreement,  and  that  this  agree- 
ment was  limited  to  the  geographical  points  defined  by 
the  Trial  Court. 

Again,  in  order  to  find  the  defendants  guilty,  or 
either  of  them  guilty,  it  was  necessary  for  the  Govern- 
ment to  show  by  evidence  to  the  jury  beyond  a  reasonable 
doubt,  that  Butchart  and  Clark  M.  Moore  became  par- 
ties to  this  agreement,  which  was  alleged  to  have  been 
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entered  into  in  1914  between  the  Washington  companies 
and  the  CaHfornia  companies. 

No  effort  was  made  to  show  that  Butchart  or  Clark 
M.  Moore  were  parties  to  this  agreement  at  the  time 
it  w^as  alleged  it  was  entered  into.  All  the  testimony  of 
the  Government  is  to  the  effect  that  tJie  agreement,  so 
far  as  the  California  companies  withdrawing  from 
Washington  is  concerned,  was  made  in  1913,  or  early 
in  1914,  and  so  far  as  the  Washington  companies  with- 
drawing from  Oregon  is  concerned,  was  made  in  June 
or  July,  1914,  the  Washington  companies  at  that  time 
being  permitted  to  sell  in  Oregon  north  of  Salem,  and 
about  the  end  of  1915  or  first  part  of  1916,  that  the 
Washington  companies  would  not  sell  in  Oregon  at  all. 

There  is  not  a  single  particle  of  evidence  tending  to 
show  that  either  of  the  defendants  on  trial  had  anything 
to  do  with  the  agreement  or  combination  which  is  alleged 
to  have  been  made  in  1913  or  1914. 

Every  witness  on  behalf  of  the  Government  who 
testified  upon  this  subject  states  that  the  California 
companies  practically  gave  up  business  in  Washington 
early  in  1914,  or  prior  to  that  time,  and  that  at  or  about 
that  time  the  Washington  companies  agreed  to  do  no 
business  in  California,  and  none  in  Oregon  south  of 
Salem. 

The  trial  court  charged  the  jury  that  the  relation- 
ship of  Mr.  Butchart  to  the  Portland  Cement  Company 
prior  to  the  formation  of  the  Oregon  Portland  Cement 
Company,  and  his  activities  in  connection  with  the  plant 
at  Oswego  under  both  corporations  might  be  taken  into 
consideration. 
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It  is  admitted  that  Mr.  Butchart  was  not  an  officer 
of  the  Portland  Cement  Company,  nor  a  director  in  said 
corporation.  There  is  no  evidence  that  he  had  anything 
to  do  with  the  pohcy  of  that  corporation. 

The  only  evidence  relating  to  this  matter  is  found 
in  the  letters  between  Aman  Moore,  the  President  of 
the  Portland  Cement  Company,  and  Mr.  Butchart, 
written  in  1914,  and  in  the  spring  and  summer  of  1915. 
These  letters  are  Exhibits  82,  83,  84,  85  and  86.  There 
is  no  controversy  in  regard  to  tJie  date  of  the  formation 
of  the  Oregon  Portland  Cement  Company.  It  was  not 
formed  until  August,  1915. 

It  is  conceded  that  until  certain  conditions  were  com- 
plied with,  conditions  created  by  a  Mr.  Boettcher,  and 
until  Mr.  Boettcher  should  become  satisfied  with  the 
situation  and  pay  for  his  stock,  the  Oregon  Portland 
Cement  Company  could  have  no  existence,  and  it  was 
contemplated  in  the  event  that  the  conditions  should  not 
be  fulfilled,  that  the  Portland  Cement  Company  should 
liquidate.  Its  charter  had  already  been  forfeited  for  the 
failure  to  pay  its  license  fees. 

We  submit  that  these  letters  do  not  warrant  or  form 
any  basis  for  this  charge.  The  first  of  such  letters  is 
dated  September  4,  1914.  It  suggests  that  all  sub- 
scribers will  be  glad  to  let  matters  stand  until  the  war  is 
over.  In  this  letter  Mr.  Butchart  enclosed  a  letter  which 
he  had  written  to  Boettcher,  which  Boettcher  letter  re- 
views conditions,  and  expresses  the  opinion  of  the  writer 
that  the  advent  of  the  plant  at  Oswego  would  not  affect 
the  market  unless  such  plant  should  cut  prices. 

The  second  letter  is  dated  May  14,  1915,  in  which 
Butchart  suggests  to  Aman  IMoore  that  when  the  Os- 
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wego  plant  should  enter  the  market,  its  attitude  should 
be  to  leave  matters  as  thej'^  were,  and  say  nothing  of  the 
peculiar  advantage  of  the  Oswego  plant,  and  nothing 
derogatory  of  other  manufacturers — in  other  words,  the 
suggestions  in  such  letter  are  in  line  with  the  Trial 
Court's  charge  wherein  the  Court  said — 

"A  manufacturer  may  offer  his  product  for  sale 
at  the  same  price  and  on  the  same  terms,  and  in  the 
same  territory  as  competitors,  and  not  be  guilty  of  a 
violation  of  this  staute." 

and  particularly  with  that  portion  of  the  trial  court's 
charge  wherein  the  court  saj^s : 

"If,  however,  at  the  time  the  Oregon  Company 
was  ready  to  market  its  products  it  found  an  estab- 
lished price  for  cement  made  by  its  competitors,  it 
had  a  right,  without  violating  the  law,  to  conform 
thereto  and  sell  its  product  at  the  same  price  or  to 
confine  its  operations  to  any  certain  or  particular 
territory." 

The  next  letter  is  dated  May  16,  1915.  This  letter 
relates  entirely  to  the  Columbia  Highway  contract,  and 
suggests  that  before  Aman  Moore  should  make  a  price 
to  a  contractor  he  should  discuss  the  subject  of  price 
with  ^Ir.  Coats.  The  contract  referred  to  was  to  be 
performed,  in  part  at  least,  in  1915,  and  it  was  known 
when  such  letter  was  written  that  the  Oswego  plant 
could  not  supply  cement  for  that  year  from  its  plant,  but 
must  obtain  such  cement  from  some  other  maker,  and  it 
seemingly  was  contemplated  that  the  Company  repre- 
sented by  Mr.  Coats  should  supply  the  cement.    There- 
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fore,  it  was  proper,  before  making  a  price,  to  consult 
with  the  representative  of  the  Company  who  was  to  sup- 
ply the  article. 

This  statement  applies  with  equal  force  to  the  letter 
of  May  22,  1915.  The  last  of  these  letters  is  dated  June 
14,  1915,  and  relates  entirely  to  the  Columbia  Highway 
contract.  In  none  of  these  letters  is  there  any  intimation 
or  statement  that  Mr.  Butchart  was  in  any  respect  active 
in  the  management  or  control  of  the  Oswego  plant,  or 
taking  any  particular  interest  therein  except  to  express 
his  willingness  to  deposit  his  check  to  cover  his  subscrip- 
tion provided  he  should  be  allowed  interest  on  the 
amount  pending  the  time  the  old  company  should  be  re- 
organized. 

We  submit  that  there  is  no  evidence  showing  that 
Mr.  Butchart  did  anything  in  1914  or  1915  toward  de- 
termining the  policy  to  be  pursued  by  the  Oswego  plant 
when  it  should  come  into  operation,  but  as  a  possible 
subscriber  and  stockholder  he  contented  himself  with 
generally  expressing  his  views  in  letters  of  advice  to 
Mr.  Aman  Moore,  the  President  of  the  Portland  Ce- 
ment Company.  Therefore,  there  was  no  evidence  upon 
which  the  instruction  under  discussion  could  possibly 
rest.  Such  instruction  assumes  a  state  of  facts  not  estab- 
lished by  the  evidence.  The  portion  of  the  charge 
quoted  in  connection  with  the  letters  were  correct  state- 
ments of  the  law,  but  we  cannot  say  whether  the  jury 
were  guided  by  such  statements,  or  listened  more  partic- 
ularly to  and  were  guided  by  the  erroneous  instruction 
now  under  discussion.  The  letters  in  evidence  were  cer- 
tainly entireh"  consistent  with  the  innocence  of  the  de- 
fendants. 
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A  further  instruction  was  given  by  the  Trial  Court 
in  regard  to  the  last  letters  commented  upon.  This  lat- 
ter instruction  refers  to  the  letters  just  commented  upon, 
and  also  to  those  passing  between  Mr.  Butchart  and 
Mr.  Aman  Moore  subsequent  to  the  formation  of  the 
Oregon  Portland  Cement  Company,  and  prior  to  the 
date  on  which  Clark  M.  Moore  became  sales  manager  of 
the  company.  It  covers  Exhibits  82  to  96,  both  in- 
clusive. 

The  evidence  shows,  without  contradiction,  that  Mr. 
Butchart  was  made  President  and  Director  of  the  Ore- 
gon Portland  Cement  Company  on  December  21,  1915. 
The  letters  show  that  he  was  not  in  Portland  between 
December  23,  1915,  and  March  31,  1916,  and  that  he 
did  not  return  to  Portland  before  April  10th  or  11th, 
1916.  The  letters  show  that  the  first  suggestion  in  re- 
gard to  having  some  understanding  with  competitors 
was  made  by  Aman  Moore  in  his  letter  of  December  23, 
1915,  in  which  he  suggests  that  the  general  policies  of 
the  company  in  handling  sales  should  be  outlined  and 
arranged  by  Mr.  Butchart  so  far  as  dealings  with  com- 
petitors are  concerned. 

The  answer  to  this  letter,  dated  December  29,  1915, 
clearly  shows  that  Butchart  had  not  had  any  agreement 
or  understanding  with  any  competitors.  He  gives  his 
opinion  that  no  prices  should  be  quoted  until  this  matter 
had  been  gone  into  with  the  California  and  Washington 
makers;  that  the  price  should  be  the  same  in  Portland 
as  in  Seattle,  San  Francisco  and  Tacoma,  and  that  it 
will  be  difficult  for  the  Oregon  company  to  secure  the 
Seattle,  San  Francisco,  and  Tacoma  prices  unless  it  were 
permitted  to  name  the  price  for  Oregon,  and  that  some 
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understanding  should  be  arrived  at  whereby  the  Oregon 
company  might  be  assured  of  disposing  of  the  output  of 
the  one  kiln  plant. 

He  further  suggests  that  this  would  require  careful 
handling,  but  that  he  was  in  hopes  it  could  be  done ;  that 
he  would  meet  some  of  the  Washington  makers  and 
impress  upon  them  the  views  of  himself  and  Aman 
Moore,  and  that  he  thought  it  best  that  Mr.  Aman 
Moore  should  leave  these  matters  in  his  hands. 

This  correspondence  shows  conclusively  that  at  the 
time  the  letter  was  written  Mr.  Butchart  had  done 
nothing  to  have  any  understanding  with  any  cement 
manufacturer,  and  that  he  did  not  wish  Aman  Moore 
to  have  any  understanding  with  any  cement  manu- 
facturers. 

The  correspondence  up  to  this  point  shows  that  no 
agreement  or  combination  or  conspiracy  had  been  en- 
tered into,  or  attempted  by  Mr.  Butchart. 

On  December  31st,  1915,  Aman  Moore  wrote  a  let- 
ter to  IVIr.  Butchart,  acknowledging  the  letter  of  Mr. 
Butchart  of  December  29th,  1915,  in  which  he  says  he 
believes  that  Butchart,  with  his  acquaintance  and  friend- 
ship with  the  Washington  and  California  cement  makers 
will  be  able  to  establish  a  market  for  the  Oregon  product 
without  cutting  prices,  and  suggests  that  he  take  the 
matter  up  with  Coats. 

The  next  of  these  letters  is  Februar}^  11th,  1916, 
addressed  to  Mr.  Butchart,  and  written  by  Mr.  Aman 
Moore,  but  this  letter  contains  no  suggestion  in  regard 
to  any  action  to  be  taken  by  Mr.  Butchart  in  connection 
with  other  cement  makers.  If  such  letter  was  answered, 
the  answer  is  not  in  evidence,  and  as  the  Government 
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was  furnished  with  all  of  Mr.  Aman  Moore's  files,  we 
must  therefore  assume  that  no  answer  was  made  to  this 
letter. 

Aman  Moore  wrote  another  letter  to  Mr.  Butchart 
dated  February  12th,  1916.  This  letter  was  acknowl- 
edged and  answered  on  February  15th,  1916 — See  Ex- 
hibit 92.  From  the  answer  it  would  appear  that  the 
letter  related  entirely  to  the  sale  by  Aman  Moore  of  a 
part  of  his  stock,  and  that  the  only  parties  to  whom  he 
thought  the  same  could  be  sold  were  Henshaw  and 
Coats. 

The  next  letter  by  Butchart  to  Aman  Moore  was 
written  February  21st,  1916— Exhibit  93.  It  acknowl- 
edges the  letter  written  by  Aman  Moore  to  Mr.  Butch- 
art, dated  February  17th,  1916,  but  this  letter  is  not  in 
evidence,  and  we  can  only  judge  of  its  contents  from  the 
answer.  Seemingly  it  related  entirely  to  a  suggestion 
that  Mr.  Butchart  should  see  the  Purchasing  Agent  of 
the  Southern  Pacific  with  view  to  selling  the  Southern 
Pacific  its  cement  requirements  in  Oregon;  and  that  it 
was  contemplated  the  Southern  Pacific  would  pay  the 
Oregon  Company  the  same  price  for  cement  in  Oregon 
which  it  paid  the  California  Companies  for  cement  in 
California. 

The  next  letter  is  dated  March  2nd,  1916— Exhibit 
94,  written  by  Mr.  Butchart  to  Aman  Moore.  It 
acknowledges  the  letter  of  Aman  Moore  dated  February 
28th,  1916.  It  does  not  contain  anything  which  might 
tend  to  show  that  any  combination  or  agreement  or  con- 
spiracy^ was  entered  into  or  contemplated.  On  the  con- 
trary the  letter  states  that  the  Company  was  not  ready 
to  make  quotations  to  anyone. 
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The  next  letter  is  from  Aman  Moore  to  Mr.  Butch- 
art,  dated  March  6th,  1916,  Exhibit  95.  This  letter  also 
relates  to  contemplated  sale  of  cement  to  the  Southern 
Pacific,  and  tells  what  the  writer  has  done  with  relation 
to  sales.  It  conclusively  appears  from  this  letter  that 
on  March  6th,  1916,  nothing  had  been  done  by  Butchart 
or  by  Aman  Moore  toward  an  agreement,  understand- 
ing, combination  or  conspiracy  with  other  cement 
makers,  for  in  this  letter  Aman  Moore  advises  he  had 
received  orders  from  the  best  dealer  in  each  town,  in- 
cluding Roseburg,  Dallas,  Salem,  Pendleton,  and 
others,  with  the  understanding  that  the  price  should 
meet  competition,  and  that  with  this  understanding  these 
dealers  were  to  drop  other  companies  and  represent  the 
Oregon  Company  alone.  This  letter  was  answered  by 
Butchart  by  letter  dated  March  14th,  1916— Exhibit  96, 
in  which  he  states  he  has  seen  the  Southern  Pacific  Pur- 
chasing Agent  and  says: 

"Some  of  the  Washington  makers  will  be  here 
Friday,  and  I  expect  we  will  have  something  definite 
next  week.  In  the  meantime  it  would  be  just  as  well 
to  forego  any  expenditures  in  the  way  you  suggest." 

The  expenditures  referred  to  were  in  relation  to  the 
letter  of  Aman  Moore  of  March  6th,  1916,  wherein 
Aman  Moore  had  suggested  printing  a  pamphlet  and 
canvassing  the  territory. 

There  was  nothing  in  any  of  the  letters  in  question 
which  tended  to  show  any  agreement  or  combination 
had  been  made,  or  any  conspiracy  had  been  entered  into 
by  Mr.  Butchart  with  the  California  or  Washington 
cement  makers  of  any  kind  whatever,  and  no  inference 
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that  such  combination,  agreement  or  conspiracy  existed 
could  be  drawn  from  any  of  such  letters. 

As  a  matter  of  fact,  the  letters  negatived  the  idea 
that  there  was  any  agreement,  combination  or  con- 
spiracy, and  therefore  could  not  be  regarded  as  evidence 
against  Mr.  Butchart.  The  letters  were  entirely  con- 
sistent with  his  innocence,  and  repeatedly  throughout 
the  charge  of  the  trial  court,  the  Court  told  the  jury 
that  unless  tbere  was  some  agreement  or  combination 
made  with  one  or  more  of  the  cement  manufacturers  by 
Mr.  Butchart,  or  by  Clark  M.  Moore,  neither  of  these 
parties  could  be  found  guilty;  that  such  an  agreement 
might  be  found  from  their  actions — that  is  to  say,  the 
manner  in  which  the  business  was  conducted — from  what 
was  done,  and  not  what  was  contemplated. 

An  illegal  agreement,  combination  or  conspiracy, 
therefore,  could  not  be  proven  or  established  by  these 
letters,  nor  could  it  be  inferred  from  such  letters,  for 
they  positively  negatived  any  such  understanding  or 
conclusion. 

We  submit,  therefore,  that  it  was  error  on  the  part 
of  the  trial  court  to  say  to  the  jury  that  these  letters 
were  evidence  against  Mr.  Butchart.  They  were  not 
evidence  against  Clark  M.  Moore,  for  he  was  not  Sales 
Manager,  had  nothing  to  do  with,  and  no  interest  in  the 
Oregon  Company,  and  was  not  in  a  position  to  make 
any  agreement,  or  to  act  on  its  behalf. 

If  Clark  M.  Moore  was  to  be  found  guilty,  he  must 
be  found  guilty  upon  what  occurred  after  he  became 
Sales  Manager  from  his  actions,  and  from  his  actions 
alone.  The  instructions  of  the  Court,  however,  left  the 
jury  the  power  to  predicate  guilt  upon  the  letters  alone. 
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The  jury  indeed  was  instructed  by  the  trial  court  that 
they  might  find  the  defendant  Butchart  guilty  upon  the 
letters  alone  without  any  proof  that  he  actually  entered 
into  any  agreement  or  combination,  or  conspired  with 
the  other  defendants,  or  any  of  them. 

The  statute  does  not  make  it  a  crime  for  a  party  to 
consider  the  advisability  of  entering  into  an  unlawful 
agreement,  combination  or  conspiracy  in  restraint  of 
interstate  trade  or  commerce.  He  must  actually  enter 
into  such  combination,  or  make  such  agreement  and  be- 
come a  party  to  such  conspiracy  before  he  may  be  said 
to  violate  the  law,  and  none  of  these  letters  indicate  that 
Mr.  Butchart  did  enter  into  any  agreement  or  combina- 
tion, or  into  any  conspiracy  with  anyone  in  violation  of 
the  Sherman  Anti-Trust  Law. 

If  the  letters  are  given  full  force  and  effect,  and  the 
worst  possible  construction  placed  upon  them,  all  that 
can  be  said  for  such  letters,  viewed  in  this  light,  would 
be  that  Butchart  was  contemplating  the  advisability  of 
entering  into  such  agreement,  and  did  not  wish  Aman 
Moore  to  compromise  him,  or  compromise  the  Oregon 
Portland  Cement  Company  by  doing  anything  to  bring 
about  such  an  agreement,  combination  or  conspiracy,  or 
to  enter  into  any  such  agreement,  combination  or  con- 
spiracy. 

The  indictment  charges  all  the  defendants  with  mak- 
ing an  agreement,  combination,  or  forming  a  conspiracy 
in  violation  of  the  Sherman  Anti-Trust  Law,  and  that 
such  agreement  was  made  in  1914  prior  to  the  date  of 
any  of  the  letters  in  question. 

If  the  agreement  was  formed  between  the  California 
and  Washington  Companies,  it  was  formed  in  1914,  and 
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there  is  no  evidence  to  connect  either  Mr.  Butchart  or 
Clark  M.  Moore  with  the  violation  of  such  agreement, 
and  these  defendants  could  only  be  convicted  if  it  were 
shown  that  after  the  agreement,  combination  or  con- 
spiracy was  formed  or  entered  into  by  other  defendants, 
Mr.  Butchart  and  Clark  M.  Moore,  or  one  or  the  other 
of  them  became  parties  to  it. 

The  real  question  in  the  case  was  whether  or  not  they 
did  become  parties  to  such  agreement,  combination  or 
conspirac}^  and  we  therefore  submit  that  the  letters  were 
not  properly  in  evidence,  and  that  the  instructions  in 
relation  thereto  were  erroneous,  and  prejudicial  to  these 
defendants. 

In  the  charge  to  the  jury  the  trial  court  told  the  jury 
that  if  it  should  find  that  Mr.  Butchart  had  failed  to 
deny  or  explain  acts  of  an  incriminating  nature  the  evi- 
dence of  the  prosecution  tended  to  establish  against 
him,  such  failure  may  not  only  be  commented  upon,  but 
may  be  considered  by  the  jury  with  all  the  circum- 
stances in  reaching  their  conclusion  as  to  his  guilt  or 
innocence,  since  it  is  a  legitimate  inference  that  could  he 
have  denied  or  explained  the  incriminating  evidence,  if 
there  is  any  against  him,  he  would  have  done  so. 

The  trial  court  further  stated  that  Mr.  Butchart 
while  on  the  stand  testified  that  he  did  not  make  certain 
statements  attributed  to  him  by  Aman  Moore,  but  said 
nothing  about  the  letters  written  by  him  to  iAman 
Moore,  nor  did  he  say  anything  about  the  meeting  in 
San  Francisco  referred  to  in  these  letters,  or  offer  to 
explain  any  of  the  letters  or  any  of  the  statements  con- 
tained therein,  and  that  the  jury  had  a  right  to  take  this 
omission  of  the  defendant  Butchart  into  consideration. 
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This  instruction  was  based  upon  the  language  of  the 
Supreme  Court  in  Caminetti  v.  U.  S.j  242  U.  S.  470. 
This  was  a  White  Slave  case.  It  appears  that  the  girls 
had  given  evidence  incriminating  the  defense.  Evi- 
dence of  matters  which  they  had  testified  were  within 
the  defendant's  knowledge,  and  the  opinion  of  the  court 
is  clearly  based  upon  this  condition. 

In  the  Caminetti  case,  on  pages  494  and  495,  the 
Court  says: 

"There  is  a  difference  of  opinion  expressed  in  the 
cases  upon  this  subject,  the  Circuit  Court  of  Appeals 
in  the  Eighth  Circuit  holding  a  contrary  view,  as 
also  did  the  (454)  Circuit  Court  of  Appeals  in  the 
First  Circuit." 

Balliet  v.  U.  S.,  64  C.  C.  A.  201,  129  Fed.  689; 
3Iynck  v.  U.  S.,  134  C.  C.  A.  619,  219  Fed.  1. 

We  think  that  the  better  reasoning  supports  the  view 
sustained  in  the  Court  of  Appeals  in  this  case,  which  is 
that  where  the  accused  takes  the  stand  in  his  own  behalf 
and  voluntary  testifies  for  himself  (Act  of  March  16tJi, 
1878,  20  Stat.  Atl.  30,  Chap.  37,  Comp.  Stat.  1913,  Sec. 
1465),  he  may  not  stop  short  in  his  testimony  by  omit- 
ting and  failing  to  explain  incriminating  circumstances 
and  evidence  already  in  evidence,  in  which  he  partici- 
pated, and  concerning  which  he  is  fully  informed,  with- 
out suggesting  his  silence  to  the  inferences  to  be  natur- 
ally drawn  from  it. 

The  accused,  of  all  persons,  had  it  within  his  power 
to  meet,  by  his  own  account  of  the  facts,  the  incriminat- 
ing testimony  of  the  girls  when  he  took  the  witness  stand 
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in  his  own  behalf.  He  voluntarily  relinquished  his 
privilege  of  silence,  and  ought  not  to  be  heard  to  speak 
alone  of  these  things  deemed  to  be  for  his  interest,  and 
be  silent  where  he  or  his  counsel  regarded  it  for  his 
interest  to  remain  so  without  the  fair  inference  which 
would  naturally  spring  from  his  speaking  only  of  those 
things  which  would  exculpate  him,  and  refraining  to 
speak  upon  matters  within  his  knowledge  which  might 
incriminate  him. 

The  instruction  to  the  jury  concerning  the  failure 
of  the  accused  to  explain  acts  of  an  incriminating  nature 
which  the  evidence  for  the  prosecution  tended  to  estab- 
lish against  him,  and  the  inference  to  be  drawn  from  his 
silence,  must  be  read  in  connection  with  the  statement 
made  in  this  part  of  the  charge  which  clearly  shows  that 
the  Court  was  speaking  with  reference  to  the  defend- 
ant's silence  as  to  the  trip  to  Reno  with  the  girls  named 
in  the  indictment,  and  as  to  the  facts,  circumstances  and 
intent  with  which  that  trip  was  taken;  and  the  jury  was 
told  that  it  had  a  right  to  take  into  consideration  that 
omission. 

The  court  did  not  put  upon  the  defendant  the  bur- 
den (495)  of  explaining  every  inculpatory  fact  shown 
or  claimed  to  be  established  by  the  prosecution. 

The  inference  was  to  be  drawn  from  the  failure  of 
the  accused  to  meet  evidence  as  to  these  matters  within 
his  own  knowledge,  and  as  to  events  in  which  he  was 
an  active  participant,  and  fully  able  to  speak  when  he 
voluntarily  took  the  stand  in  his  own  behalf. 

It  is  clear  from  this  language  that  the  instruction 
was  held  to  be  correct  only  because  it  appeared  that  evi- 
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dence  had  been  drawn  in  the  case  tending  to  show  the 
guilt  of  the  defendants,  and  evidence  of  facts  of  which 
the  defendants  were  cognizant,  and  of  which  they  had 
full  knowledge,  and  that  without  such  evidence  the  in- 
struction would  have  been  erroneous. 

It  is  a  familiar  principle  that  a  defendant  is  not  com- 
pelled to  meet  allegations  in  the  complaint  which  are  not 
supported  by  any  evidence.  He  must  only  meet  the 
evidence  which  is  introduced.  It  therefore  behooves  us 
to  ascertain  whether e  there  was  any  evidence  introduced 
which  the  defendant  Butchart  was  compelled  to  meet. 

It  is  true  that  the  letters  written  by  Mr.  Butchart  to 
Aman  Moore  were  in  evidence,  but  there  was  nothing  in 
these  letters  which  Mr.  Butchart  was  called  upon  to 
deny,  and  nothing  in  these  letters  which  he  was  called 
upon  to  explain. 

We  have  commented  in  the  preceding  paragraphs 
upon  practically  each  and  every  letter  introduced  in 
this  connection,  and  shown  that  there  is  not  a  single 
letter  tending  to  establish  guilt  of  these  defendants. 

It  is  the  province  of  the  court  to  construe  instru- 
ments in  writing,  and  not  the  province  of  the  jury,  and 
a  rule  of  evidence  well  established,  that  where  the  writ- 
ing is  itself  clear,  no  parol  evidence  can  be  given  which 
would  vary  or  contradict  the  clear  language  of  the  writ- 
ten instrument. 

As  we  have  shown,  there  is  nothing  in  these  letters 
that  show  that  any  meeting  was  ever  held,  or  that  any- 
thing was  ever  done  by  Mr.  Butchart.  He  therefore 
could  not  be  called  upon  to  say  anything  about  the 
"meeting  in  San  Francisco"  referred  to  in  these  letters. 


136 

Indeed  the  evidence  conclusively  shows  that  if  there 
was  any  meeting  in  San  Francisco  between  any  of  the 
parties  of  the  accused,  Mr.  Butchart  was  not  at  any 
such  meeting,  and  was  not  advised  of  anything  which 
took  place  at  such  meeting.  In  other  words,  the  evi- 
dence of  the  Government  conclusively  established  that 
whatever  took  place  at  any  meeting  in  San  Francisco  or 
elsewhere,  if  any  such  meeting  was  held,  was  not  with 
the  knowledge  of  JNIr.  Butchart,  and  he  could  not  there- 
fore be  called  upon  to  say  or  explain  any  evidence  of 
such  alleged  meeting,  and  therefore  no  inference  could 
be  drawn  against  him  because  of  his  failure  to  say  any- 
thing about  such  meeting,  or  to  explain  anything  in 
regard  thereto. 


The  indictment  was  defective  and  the  demurrer 
should  have  been  sustained,  but  failing  in  this  the  objec- 
tion of  these  defendants  to  the  introduction  of  any  evi- 
dence in  this  cause  upon  the  ground  that  the  indictment 
did  not  state  facts  sufficient  to  constitute  a  crime  was 
proper  and  such  objection  should  have  been  sustained. 


The  testimony  introduced  with  reference  to  the  let- 
ter or  complaint  made  to  the  Treasury  Department,  and 
the  testimony  with  reference  to  the  Interstate  Bridge 
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rate  matter,  and  the  other  testimony  herein  commented 
upon  and  to  which  objection  was  most  strenuously  urged 
at  the  trial,  was  improperly  admitted,  prejudiced  the 
rights  of  these  defendants  and  prevented  them  from 
having  a  fair  trial  as  guaranteed  by  the  Constitution  and 
laws  of  our  countr}^,  and  therefore  the  conviction  of  each 
of  defendants  should  be  reversed. 


The  exclusion  by  the  trial  court  of  competent  testi- 
mony offered  by  defendants  to  explain  or  qualify  their 
actions  in  connection  with  testimoi^y  offered  by  the 
Government  was  improper  and  prevented  a  fair  and 
impartial  trial  to  defendants. 


The  errors  committed  by  the  trial  court  in  its  charge 
to  the  jury  and  in  failing  to  give  certain  charges  re- 
quested by  defendants  was  grossly  prejudicial  to  the 
rights  of  said  defendants  and  prevented  said  defendants 
from  having  a  fair  trial. 
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Any  one  of  the  grounds  above  stated  and  commented 
upon  are  clearly  sufficient  to  necessitate  a  reversal  of 
the  conviction  of  said  defendants  and  it  surely  follows 
that  when  such  numerous  errors  are  committed  as  above 
pointed  out  and  stated,  that  each  of  said  defendants  was 
prevented  and  denied  a  fair  and  impartial  trial  in  accord- 
ance with  the  laws  of  this  country  and  the  proper  rules 
of  evidence,  and  therefore  said  defendants  are  entitled  to 
a  reversal. 

Respectfully  submitted. 
Teal,  Winfree,  Johnson  &  McCulloch, 
Attorneys  for  Plaintiffs  in  Error. 
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STATEMENT. 

The  manufacture  and  sale  of  cement  in  the  states 
of  California,  Oregon  and  Washington,  until  1916, 
was  carried  on  chiefly  by  nine  companies.  Sixteen  of 
the  officers  of  these  companies  are  named  as  defend- 
ants in  the  indictment.  The  Oregon  Portland  Cement 
Company  was  the  last  to  enter  the  field. 

Prior  to  August,  1914,  three  western  Washington 
and  five  California  companies  were  in  active  competi- 
tion. They  then  entered  into  an  arrangement  alloting 


the  territory  among  them.  Washington  companies 
were  given  the  state  of  Washington,  and  shared  Ore- 
gon, north  of  Salem,  with  the  Cahfornia  companies. 
Oregon,  south  of  Salem,  and  the  state  of  California, 
became  exclusively  the  territory  of  the  California 
companies.  The  price  of  cement  in  Washington  was 
fixed  by  the  Washington  companies.  California  com- 
panies fixed  the  price  for  Oregon  and  California. 

Organization  of  the  Oregon  company  began  as 
early  as  1909,  but  it  did  not  come  into  the  market  with 
cement  until  the  spring  of  1916.  About  this  time  the 
previous  arrangement  was  so  modified  that  the 
Washington  companies  withdrew  from  Oregon,  the 
Oregon  company  agreed  to  stay  out  of  Washington 
and  California,  and  the  price  of  cement  in  Oregon 
was  fixed  by  the  Oregon  company.  The  indictment 
was  returned  in  October,  1916. 

Of  the  sixteen  officers  who  were  indicted,  seven 
entered  pleas  of  guilty  on  behalf  of  the  eight  com- 
panies of  which  they  were  officers,  and  these  seven 
defendants  were  fined.  Seven  other  individuals  were 
officers  of  the  same  companies  as  to  which  pleas  of 
guilty  were  entered,  and  the  indictment  was  dis- 
missed as  to  them.  When  the  case  was  called  for  trial, 
there  remained  only  the  two  defendants  who  are 
plaintiffs  in  error  here.  The  case  was  tried  twice,  first 
in  October,  1919,  resulting  in  a  disagreement;  and 
again  in  December,  1920,  resulting  in  the  judgment 
of  conviction  here  for  review. 

The  proof  was  a  combination  of  direct  evidence, 
letters  and  facts  showing  the  course  of  dealing  of  the 
several  companies.  There  was  direct  evidence  by  the 
defendant  Coats,  president  of  the  Washington  Port- 
land Cement  Company,  to  the  effect  that  in  July, 
1914,  at  a  conference  at  San  Francisco,  the  cement 


men  agreed  that  the  coast  territory  should  be  divided 
by  giving  Washington  to  the  Washington  companies 
and  allowing  them  to  fix  their  ov^n  price;  allowing  the 
Washington  companies  to  sell  in  Oregon  as  far  south 
as  Salem,  but  at  prices  fixed  by  the  California  com- 
panies; and  giving  the  California  companies  all  of 
Oregon  south  of  Salem,  and  all  of  California. 

This  was  supplemented  by  a  mass  of  letters,  show- 
ing among  other  things  the  following:  a  California 
company  notified  a  dealer  at  Aberdeen,  Washington, 
that  it  could  not  take  cement  orders  in  Washington, 
but  solicited  the  continuation  of  lime  and  plaster 
orders;  a  California  company  had  a  request  from 
Bellingham,  Washington,  for  quotation  on  cement, 
and  in  response  to  a  telegram  asking  for  authority  to 
quote  $2.40  per  barrel,  which  was  10c  higher  than  the 
price  of  the  Washington  mills,  the  California  com- 
pany wrote  its  representative: 

*'As  we  understand  that  the  present  list  price 
of  the  Washington  mills  is  $2.30  f.  o.  b.  Belling- 
ham, we  have  telegraphed  you  that  it  is  quite  in 
order  for  you  to  quote  as  you  desire,  and  if  the 
business  is  received  by  us  on  this  basis,  we  shall 
certainly  be  glad  to  fill  it."  (Ex.  117;  Ex.  70. 
Trans.  593,656). 
The  Superior  (Washington)  Company  wrote  to 
Balfour  Guthrie  at  Portland  as  follows: 

"My  understanding  of  the  arrangement  with 
the  California  companies  in  Oregon  is  that  the 
Washington  companies  after  the  first  of  the  year 
should  stay  north  of  Salem.  I  wish  you  would  let 
me  know  if  my  understanding  of  this  is  right." 
(Ex.  59,  Trans.  587.) 

The  same  company  wrote  to  its  representative  at 
Tacoma: 


''Referring  to  our  telephone  conversation  of 
this  morning,  in  the  matter  of  the  bids  for  the 
300  barrels  required  by  the  State  Training  School 
at  Chehalis,  it  was  agreed  among  ourselves  that 
this  order  should  come  to  us.  We  are  consequent- 
ly putting  in  a  bid  of  $1,851/2  the  same  as  v^e  did 
last  time,  the  Washington  $1.87V2  and  Balfour 
Guthrie  $1.90.  We  would  prefer  that  you  do  not 
bid  on  this  at  all,  but  if  you  do,  kindly  bid  slightly 
above  us."    (Ex.  56,  Trans.  583.) 

Defendant  Butchart  since  1913  was  a  stockholder 
in  the  amount  of  $100,000  in  the  Washington  Port- 
land Cement  Company,  of  which  defendant  Coats  was 
president. 

The  building  of  the  cement  plant  at  Oswego,  Ore- 
gon, now  operated  by  the  Oregon  Portland  Cement 
Company,  was  projected  as  early  as  1909.  When  the 
plant  was  partially  completed,  building  was  arrested 
for  further  financing.  It  survived  various  vicissitudes, 
and  passed  through  at  least  one  reorganization,  when 
the  present  company  succeeded  the  Portland  Cement 
Company.  Defendant  Butchart  was  financially  inter- 
ested in  the  project  as  early  as  1910,  and  became  a 
director  of  the  present  company  in  December,  1915. 

Touching  the  modified  arrangement  of  1916, 
which  cleared  the  v/ay  for  the  Oregon  company  to 
market  its  product,  the  evidence  showed  renewed 
conferences  of  the  defendant  cement  makers.  There 
was  direct  testimony  by  Aman  Moore,  who  was  the 
first  sales  manager  of  the  Oregon  Company,  to  the 
effect  that  defendant  Butchart,  after  returning  from 
California  early  in  1916,  said  to  Moore  (who  is  not 
a  relative  of  defendant  Clark  M.  Moore)  that  Butch- 
art had  conferred  with  Washington  and  California 
makers  at  San  Francisco  in  March,  1916,  and  they 


had  agreed  to  limit  the  territory  of  the  Oregon  com- 
pany, which  was  not  to  ship  cerrtent  east  of  Umatilla. 
There  were  also  letters  from  Butchart  to  Aman 
Moore  over  a  period  of  a  year  prior  to  the  time  when 
Oregon  cement  came  on  the  market,  from  which  the 
following  are  taken: 

May  22,  1915.  "Think  it  will  be  best  that  you 
arrange  price  with  Mr.  Coats,  and  hope  price  will 
not  be  too  low.  *  *  *  In  future  would  leave  Mr. 
Nickerson  severely  alone,  and  anything  of  im- 
portance we  can  take  up  direct  with  Mr.  Coats." 
(Ex.  85,  Trans.  621.) 

June  14,  1915.  "Our  company  above  all  others 
has  an  object  in  keeping  prices  up.  There  is  no 
reason  for  cement  selling  lower  at  Portland  than 
at  San  Francisco  and  Seattle,  and  I  think  I  can 
aid  in  effecting  this."   (Ex.  86,  Trans.  622.) 

December  29,  1915.  "We  will  be  unable  to 
quote  prices  on  any  quantity  until  we  have  gone 
into  the  subject  with  the  California  and  Wash- 
ington makers.  Unquestionably  the  price  should 
be  the  same  at  Portland  as  at  Seattle,  San  Fran- 
cisco and  Tacoma.  *  *  *  It  will  be  difficult  for 
us,  a  new  company,  to  secure  the  higher  price 
unless  we  are  permitted  to  name  the  price  at 
which  cement  is  to  be  sold  in  Oregon.  An  under- 
standing should  be  arrived  at  whereby  we  are 
assured  of  disposing  of  the  output  of  a  1  kiln 
plant.  To  obtain  this  will  require  careful  handl- 
ing, but  I  am  in  hopes  it  can  be  done.  *  =^  *  j 
must  be  in  Toronto  on  the  10th  and  propose  re- 
turning home  by  way  of  San  Francisco  toward 
the  end  of  the  month  and  if  necessary  will  try 
and  arrange  to  have  some  of  the  Washington 
makers  meet  me  there,  to  go  into  the  whole  sub- 


ject,  and  as  I  am  in  very  close  touch  with  some 
of  the  makers,  I  think  it  better  that  you  leave  this 
entirely  in  my  hands  for  the  present."  (Ex.  88, 
Trans.  624.) 

February  15,  1916  at  Del  Monte.  "I  hope  to 
see  Mr.  Hinshaw  and  Mr.  Coats  shortly.  I  have 
arranged  to  go  to  San  Francisco  on  the  17th.  *  *" 
(Ex.92,  Trans.  637.) 

March  2,  1916  at  Del  Monte.  "I  note  what 
you  say  regarding  pushing  sales  and  am  quite  as 
anxious  as  you  that  we  should  get  busy  on  the 
sales  end,  but  we  are  not  ready  to  make  any 
quotation  to  any  one.  Don't  worry.  Have  you 
named  any  price  for  the  carloads  you  have  sold?" 
(Ex.  94,  Trans.  638.) 

March  14,  1916,  at  San  Francisco  *T  can  quite 
understand  your  impatience  to  push  sales.  Some 
of  the  Washington  makers  will  be  here  Friday. 
I  expect  we  will  have  something  definite  next 
week.  In  the  meantime  just  as  well  forego  any 
expenditures  in  the  way  you  suggest."  (Ex.  96, 
Trans.  642.) 

March  31,  1916,  at  Los  Angeles.  "I  learn 
with  regret  that  you  have  recently  had  Mr.  Hol- 
lister  in  Washington  soliciting  business  for  our 
company.  This  in  the  face  of  a  request  that  you 
do  nothing  in  this  respect  other  than  to  advise 
the  trade  by  circular  letter  that  Oregon  cement 
will  be  on  the  market  in  April. 

"You  assured  me  that  you  would  do  nothing 
further  than  this.  I  would  ask  you  again  to 
leave  sales  alone  for  a  time,  and  I  have  written 
Mr.  Newlands  to  confer  with  you  regarding  some 
other  position  in  the  works  for  Mr.  Hollister." 

(Copy  of  letter  of  same  date  to    Mr.    New- 


lands)  :  "Mr.  Hollister  has  been  doing  things  he 
should  not  do  at  Walla  Walla,  Washington,  and 
Baker,  LaGrande  and  Pendleton,  Oregon,  and  al- 
though Mr.  Moore  is  responsible  for  this,  I  do 
not  see  that  we  require  Mr.  Hollister's  services 
further  in  connection  with  sales. 

"If  you  can  find  anything  else  around  the 
plant  that  he  can  do  and  make  himself  useful  you 
might  arrange  to  retain  him,  but  if  you  can  not 
do  so  profitably  you  would  better  ask  for  his 
resignation."    (Ex.  97,  Trans.  644.) 

Defendant  Butchart  returned  from  California  to 
Portland  in  April,  1916,  and  immediately  Aman 
Moore  was  displaced  as  sales  manager  by  defendant 
Clark  M.  Moore,  who  had  been  brought  from  Denver 
by  Mr.  Butchart  for  that  purpose.  This  was  done  at 
the  insistence  of  the  Washington  cement  makers.  Mr. 
Butchart  told  Aman  Moore  (so  Moore  testified)  that 
Washington  makers  had  complained  bitterly  about 
the  soliciting  of  business  in  Washington  for  the  Ore- 
gon company  by  Mr.  Hollister,  and  insisted  on 
Aman  Moore's  removal. 

Aman  Moore  then  testified  that  he  told  Clark  M. 
Moore  about  the  agreement  dividing  territory  and 
fixing  prices,  and  that  Clark  M.  Moore  assured  the 
witness  that  he  (defendant  Moore)  would  not  carry 
out  such  an  arrangement.  However,  the  business  of 
the  Oregon  company  was  conducted  by  defendant 
Clark  Moore  in  compliance  with  the  arrangement. 
Requests  from  points  in  Washington  for  quotations 
were  avoided  (Ex.  80,  Ex.  103),  or  if  a  quotation  was 
made,  it  was  only  after  defendant  Clark  Moore  had 
telephoned  his  co-defendant  Eden  at  Seattle  to  learn 
their  price,  (Trans.  128-131)  and  then  quoted  a  price 
higher  than  the  Washington  makers  were  quoting 
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(Ex.  72-73),  and  a  price  ($2.68  per  barrel  f.  o.  b.  Seat- 
tle) which,  allowing  for  freight,  was  higher  than  the 
Oregon  company  was  selling  at  in  Portland. 

Upon  the  advent  of  the  Oregon  cement  upon  the 
market,  Oregon  dealers  were  no  longer  able  to  obtain 
Washington  cement;  and  the  price  they  had  to  pay 
for  Oregon  cement  was  higher  than  they  had  prev- 
iously been  paying  for  Washington  cement  (Trans. 
220). 

In  June,  1916,  a  suit  was  brought  by  Aman  Moore 
in  the  Circuit  Court  of  the  State  of  Oregon  in  his  own 
name  and  that  of  the  Oregon  Portland  Cement  Com- 
pany, against  all  the  companies  involved  in  this  in- 
dictment and  others,  as  well  as  a  number  of  indi- 
viduals charging  the  existence  of  a  combination  in  re- 
straint of  trade.  This  led  to  dissention  in  the  Oregon 
Company,  there  were  investigations  by  stockholders 
and  directors,  and  feeling  against  Aman  Moore  de- 
veloped in  certain  quarters.  The  defense  sought  to 
prove  the  findings  of  these  investigators,  and  assign 
as  error  the  rejection  of  the  evidence. 

Part  of  the  strategy  of  the  defense  at  the  trial  of 
this  indictment  was  to  attack  Aman  Moore.  It  was 
asserted  by  counsel  for  defendants  Butchart  and 
Moore  that  the  prosecution  had  been  instigated  by 
Aman  Moore;  that  he  was  responsible  for  it  and  as- 
sumed control  over  it  to  the  extent  of  offering  to 
have  the  indictment  dismissed.  This  was  reiterated 
before  the  jury,  and  to  meet  this  contention,  the  gov- 
ernment proved  that  the  original  complaint  was  made 
to  the  Treasury  Department  in  February,  1915,  by 
three  dealers  in  Aberdeen,  Washington.  (Ev.  p.  24, 
Ex.  40.)  The  admission  of  this  exhibit  is  assigned  as 
error  and  argued  in  appellants'  brief. 

The  fifty-two  assignments  of  error  recited  in  the 


brief  (the  transcript  contains  115  assignments  of  er- 
ror on  behalf  of  Butchart  and  77  on  behalf  of  Clark 
Moore)  are  divided  by  appellants  into  four  groups. 
For  convenience  we  will  follow  this  classification: 

First:    the  indictment. 

Second:  the  admission  of  evidence. 

Third:  the  exclusion  of  evidence. 

Fourth:   instructions  given  and  refused. 

POINTS  AND  AUTHORITIES. 

I. 

Any  combination,  the  necessary  effect  of  which  is 
to  stifle  or  restrict  free  competition,  is  unlawful. 

United  States  vs.  Union  Pacific  Coal  Co.,  173 
Fed.  7Z7-7Z9. 

II. 

The  criterion  whether  a  combination  is  unlawful 
is  its  effect  upon  interstate  trade,  which  need  not  be 
a  total  suppression;  it  is  enough  if  the  necessary  oper- 
ation of  the  combination  tends  to  restrain  interstate 
commerce  and  to  deprive  the  public  of  the  advantages 
flowing  from  competition. 

United  States  vs.  McAndrews  et  al,  149  Fed. 

823-833. 
United  States  vs.  Northern  Securities  Co.,  193 
U.S.  197-327,  331,332. 

III. 

The  natural  effect  of  competition  in  its  broad  and 
legitimate  sense  is  to  increase  trade.  To  suppress  such 
competition  restrains,  hinders  and  obstructs  trade 
within  the  meaning  of  the  act. 
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United    States    vs.    Trans-Missouri    Freight 

Ass'n.  166  U.  S.  290-337,  341. 
United  States  vs.  Joint  Traffic  Ass'n.  171  U. 

S.  505-577. 
Addyston  Pipe  Co.  vs.  United  States,  175  U. 

S.  211-244,  245,  246. 
Swift  &  Co.  vs.  United  States,  196  U.  S.  375- 

397. 
Standard  Oil  Co.  vs.  United  States,  221  U.  S. 

1-59-62. 
United  States  vs.  American  Tobacco  Co.,  221 

U.  S.  106-179. 

IV. 

A  combination  apportioning  the  territory  to  be 
served  by  the  defendants,  eliminating  competition  be- 
tvi^een  them,  is  in  restraint  of  trade. 

Addyston  Pipe  Co.  vs.  United  States,  175  U. 

S.  211-241. 
Standard  Sanitary  Mfg.  Co.  vs.  United  States, 

226  U.  S.  20-50,  51. 
United    States    vs.    International    Harvester 

Co.,  214  Fed.  987-994. 
Eastern    States    Lumber    Ass'n.    vs.    United 
States,  234  U.  S.  600-610  et  seq. 

V. 

A  combination  having  for  its  purpose  the  fixing  of 
prices  is  unlawful. 

United  States  vs.  New  Departure  Mfg.  Co., 

204  Fed.  107-110  et  seq. 
United  States  vs.  Whiting,  212  Fed.  466-471, 

472. 
National  Cotton  Oil  Co.  vs.  Texas,  197  U.  S. 
115-129. 
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Miles  Medical  Co.  vs.  Park  &  Sons,  220  U.  S. 
373-400-408. 

VI. 

The  public  is  entitled  to  the  natural  and  free  flow 
of  interstate  commerce  along  its  accustomed  chan- 
nels. Dealers  may  not,  by  contracts  or  combinations, 
express  or  implied,  unduly  hinder  or  obstruct  the  free 
and  natural  flow  of  commerce  in  the  channels  of  inter- 
state trade. 

Federal  Trade  Commission  vs.    Beech    Nut 
Packing  Co.,  257  U.  S.  449-453. 

VII. 

If  defendants  combine  to  restrain  the  freedom  of 
interstate  commerce,  the  parts  of  the  general  scheme, 
although  lawful  in  themselves,  become  parts  of  an 
illegal  combination  under  the  Federal  Statute. 

United  States  vs.  Reading  Company,  226  U. 

S.  324-352. 
Swift  &  Co.  vs.  United  States,  196  U.  S.  375- 

396. 
United  States  vs.  Rintelen,  233  Fed.  793-799. 

VIII. 

Few  indictments  are  so  skilfully  drawn  as  to  be 
beyond  the  hypercriticism  of  astute  counsel,  few 
which  might  not  be  made  more  definite  by  additional 
allegations;  but  the  true  test  is  not  whether  it  might 
possibly  have  been  made  more  certain,  but  whether  it 
contains  every  element  of  the  offense  intended  to  be 
charged. 

Sheridan  vs.  United  States,  236  Fed.  305-311 

(9CCA). 
Ex  parte  Pierce  155  Fed.  653. 
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IX. 

The  test  of  the  sufficiency  of  an  indictment  for  un- 
lawful restraint  of  trade  is  not  that  it  might  be  more 
specific  and  certain,  but  whether  it  charges  enough 
to  put  the  defendants  on  notice  of  what  they  may  ex- 
pect to  meet  in  the  proof. 

United  States  vs.  American  Naval  Stores  Co., 

186  Fed.  593-595. 
United  States  vs.  New  Departure  Mfg.  Co., 

204  Fed.  107-111  et  seq. 
United  States  vs.  Rintelen,  233  Fed.  793-795 

et  seq. 
Burton  vs.  United  States,  202  U.  S.  344-372. 

X. 

Such  an  indictment  need  contain  no  more  than  a 
description  of  the  method  actually  devised  and 
adopted  for  the  restraint  of  commerce. 

United  States  vs.  Swift,  188  Fed.  92-98. 
United  States  vs.  McAndrews  et  al.,  149  Fed. 

823-825-830. 
United  States  vs.  Patten,  226  U.  S.  525-538- 
540. 

XL 

An  indictment  for  conspiracy  to  restrain  interstate 
commerce  need  not  set  out  the  means  by  which  the 
object  of  the  conspiracy  is  to  be  accomplished. 

United  States  vs.  Norris,  255  Fed.  423,  424. 

Boyle  vs.  United  States,  259  Fed.  803-805. 

XII. 
The  term  "monopoly"  as  used  in  the  act,  includes 
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the  suppression  of  competition  by  unification  of  in- 
terest. A  monopoly  exists  even  if  the  immediate  ef- 
fect is  not  to  create  a  complete  monopoly.  It  is  suf- 
ficient if  it  tends  to  bring  about  that  result.  The  de- 
cisive question  is  whether  or  not  the  power  exists, 
not  whether  it  has  been  exercised. 

American  Biscuit  Co.  vs.  Klotz,  44  Fed.  721- 

725. 
United  States  vs.  Keystone  Watch  Co.,  218 

Fed.  504-517. 
United    States    vs.    Trans-Missouri    Freight 

Ass'n.,  166  U.  S.  290-336. 
Addyston  Pipe  Co.  vs.  United  States,  175  U. 

S.  211-237. 
Standard  Oil  Co.  vs.  United  States,  221  U.  S. 

1-51-59,  61,  62. 
National  Cotton  Oil  Co.  vs.  Texas,  197  U.  S. 
115-129. 

XIII. 

An  exception  to  an  instruction  to  a  jury  which 
does  not  point  out  the  particulars  in  which  the  in- 
struction is  claimed  to  be  erroneous,  furnishes  no 
basis  for  reversal. 

Hammond  vs.  United  States,  246  Fed.  40-47. 

Jones  vs.  United  States,  265  Fed.  235-241. 

XIV. 

An  accused  who  takes  the  stand  in  his  own  behalf 
may  not  stop  short  in  his  testimony  by  omitting  and 
failing  to  explain  incriminating  circumstances  and 
events  already  in  evidence  in  which  he  participated, 
and  concerning  which  he  is  fully  informed,  without 
subjecting  himself  to  the  inferences  naturally  to  be 
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drawn  from  it,  and  justifying  comment  by  the  court 
in  his  charge  to  the  effect  that  the  jury  may  take  this 
omission  into  consideration  in  reaching  a  verdict. 

Caminetti  vs.  United  States,  242  U.  S.  470- 
493,  494;  220  Fed.  545-548. 

The  Indictment 

The  objections  to  the  indictment  are  threefold: 

(a)  That  the  facts  stated  do  not  constitute  an 
offense. 

(b)  That  the  combination  is  not  described. 

(c)  That  the  charge  is  too  indefinite  and  vague 
to  inform  the  defendants  with  reasonable  certainty 
of  the  accusation  against  them. 

(A)     Was  the  law  violated? 

The  first  objection  is  that  the  facts  stated  do  not 
constitute  an  offense  against  the  laws  of  the  United 
States.  Let  us  see,  briefly,  what  facts  are  stated.  The 
indictment  tells  us  that  various  companies,  located  in 
three  named  states,  manufactured  Portland  cement 
for  the  general  trade,  and  engaged  in  interstate  com- 
merce; that  each  of  the  companies  had  certain  officers 
and  agents,  who  are  the  defendants  named  in  the  in- 
dictment, and  who  were  engaged  in  managing  and 
directing  the  business  of  their  several  companies; 
that  these  persons  have  knowingly  by  concerted  ac- 
tion carried  on  the  business  of  their  several  companies 
without  competition  as  to  localities  in  Oregon,  Wash- 
ington and  California,  and  by  such  knowing  and  con- 
certed action  excluded  a  southern  California  com- 
pany from  the  cement  trade  in  Oregon  and  Wash- 
ington; excluded  the  other  California  companies  from 
the  cement  trade  in  Washington;  excluded  the  Wash- 
ington companies  from  the  cement  trade  in  Oregon 
and  California;  excluded  the  Oregon  company  from 
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the  cement  trade  in  Washington  and  California;  and 
required  the  northern  Cahfornia  and  Oregon  com- 
panies to  sell  cement  in  Oregon  only  upon  arbitrary 
and  non-competitive  prices,  fixed  and  agreed  upon 
between  them  in  advance;  and  that  by  reason  thereof, 
consumers  of  cement  in  Oregon,  Washington  and 
California  have  been  denied  the  benefits  of  competi- 
tion between  the  several  companies  and  have  been  re- 
quired to  pay  for  cement,  prices  greatly  in  excess  of 
the  prices  at  which  they  would  have  obtained  cement 
but  for  the  combination. 

Is  such  a  state  of  facts  prohibited  by  the  statute? 
The  act  is  terse:  "Every  contract,  combination  in  the 
form  of  trust  or  otherwise,  or  conspiracy,  in  restraint 
of  trade  or  commerce  among  the  several  states,  or 
with  foreign  nations,  is  hereby  declared  to  be  illegal" 
(26  Stat.  L.  209). 

The  facts  stated  in  the  indictment  show  that  the 
defendants  have  by  agreement  and  concert  of  action 
(1)  apportioned  among  themselves  the  territory  of 
the  Pacific  Coast  in  which  they  engaged  in  interstate 
commerce,  part  of  them  taking  the  state  of  Washing- 
ton, part  taking  the  state  of  Oregon  and  part  taking 
the  state  of  California;  and  each  group  taking  its  por- 
tion of  territory  to  itself  and  to  the  exclusion  of  the 
others,  and  (2)  fixed  the  prices  at  which  cement 
should  be  sold. 

This  is  just  such  a  situation  as  the  Supreme  Court 
spoke  of  in  Addyston  Pipe  Co.  vs.  United  States,  175 
U.  S.  211-241,  when  it  said: 

''If  dealers  in  any  commodity  agreed  among 
themselves  that  any  particular  territory  bounded 
by  state  lines  should  be  furnished  with  such  com- 
modity by  certain  members  only  of  the  combina- 
tion, and  the  others  would  abstain  from  business 
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in  that  territory,  would  not  such  an  agreement  be 
regarded  as  one  in  restraint  of  interstate  trade? 
If  the  price  of  the  commodity  were  thereby  en- 
hanced (as  it  naturally  would  be)  the  character 
of  the  agreement  would  be  still  more  clearly  one 
in  restraint  of  trade." 
If  this  is  a  combination  in  restraint  of  trade,  it  is 
illegal.    It  is  difficult  to  see  how  such  an  arrangement 
could  have  any  effect  other  than  to  restrain  trade,  and 
to  restrain  it  unduly  and  unreasonably.  If  it  has  that 
effect,  then  the  indictment  states  an  offense  against 
the  laws  of  the  United  States. 

The  reported  cases  nowhere  approve  such  an 
agreement  as  wholesome  or  lawful.  It  is  held  that 
any  combination,  the  necessary  effect  of  which  is  to 
stifle  or  restrict  free  competition,  is  unlawful.  U.  S. 
vs.  Union  Pacific  Coal  Co.,  173  Fed.  7^7-719.  The 
criterion  whether  any  combination  falls  within  the 
prohibition  of  the  statute  is  its  effect  upon  interstate 
commerce,  which  need  not  be  a  total  suppression  of 
trade;  it  is  enough  if  its  necessary  operation  tends  to 
restrain  interstate  commerce  and  to  deprive  the  public 
of  the  advantages  flowing  from  competition.  U.  S. 
vs.  McAndrews,  149  Fed.  823-833;  United  States  vs. 
Northern  Securities  Co.,  193  U.  S.  197-327,  331,  332. 

The  natural  effect  of  competition  in  its  broad  and 
legitimate  sense  is  to  increase  trade.  To  suppress 
such  competition  restrains,  hinders  and  obstructs 
trade  within  the  meaning  of  the  act.  United  States  vs. 
Trans-Missouri  Freight  Ass'n.,  166  U.  S.  290-337-341 ; 
United  States  vs.  Joint  Traffic  Ass'n.,  171  U.  S.  505- 
577;  Addyston  Pipe  Co.  vs.  United  States,  175  U.  S. 
211-244,  245,  246. 

Combinations  to  suppress,  destroy,  stifle  or  ob- 
struct  free   competition   between   those   engaged   in 
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interstate  trade  are  in  restraint  of  such  interstate 
trade.  Swift  &  Co.  vs.  United  States,  196  U.  S.  375- 
397;  Standard  Oil  Co.  vs.  United  States,  221  U.  S. 
1-59-62. 

A  combination  apportioning  the  territory  to  be 
served  by  the  defendants,  ehminating  competition  be- 
tv^een  them,  is  in  restraint  of  trade.  Addyston  Pipe 
Co.  vs.  United  States,  175  U.  S.  211-241;  Standard 
Sanitary  Mfg.  Co.  vs.  United  States,  226  U.  S.  20-50, 
51;  United  States  vs.  International  Harvester  Co., 
214  Fed.  987-994;  Eastern  States  Lumber  Ass'n.  vs. 
United  States,  234  U.  S.  600-610  et  seq. 

A  combination  having  for  its  purpose  the  fixing  of 
prices  is  unlaw^ful.  United  States  vs.  New  Departure 
Mfg.  Co.,  204  Fed.  107-110;  United  States  vs.  Whit- 
ing, 212  Fed.  466-471,  472;  National  Cotton  Oil  Co. 
vs.  Texas,  197  U.  S.  115-129;  Miles  Medical  Co.  vs. 
Park  &  Sons,  220  U.  S.  373-400-408. 

The  situation  disclosed  by  the  indictment  is  this: 
That  in  the  three  Pacific  Coast  states  there  was  inter- 
state trade  in  cement,  practically  all  of  v^hich  was 
carried  on  by  the  defendants  as  officers  and  agents  in 
the  direction  and  control  of  their  several  concerns; 
that  by  the  combination  among  them  the  cement 
trade  in  California,  which  was  of  interstate  character, 
ceased  to  be  interstate  trade  and  became  intrastate 
trade;  the  cement  trade  in  Washington  similarly  lost 
its  interstate  character  and  became  intrastate  trade; 
and  the  interstate  cement  trade  in  Oregon  lost  so 
much  of  its  interstate  quality  as  was  derived  from 
the  participation  therein  of  the  Washington  and 
southern  California  cement  makers,  while  so  much 
of  interstate  quality  as  remained  to  it  was  further  re- 
strained in  its  functioning  by  arbitrary  and  pre- 
agreed  prices. 
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An  indictment  is  not  a  mysterious  document.  No 
clairvoyant  ability  is  required  to  read  it.  It  is  to  be 
accepted  as  meaning  what  it  fairly  conveys  to  a  dis- 
passionate reader  by  a  fairly  exact  use  of  English 
speech. 

The  public  is  entitled  to  the  natural  and  free  flow 
of  interstate  commerce  along  its  accustomed  chan- 
nels. The  buying  public  and  all  persons  engaged  in 
trade  are  entitled  to  the  free  opportunity  to  every 
dealer  of  approaching  each  and  every  prospective  pur- 
chaser on  equal  terms,  with  the  chance  of  making  a 
sale  if  the  dealer  can  persuade  the  purchaser  to  buy. 
When  part  of  the  dealers  have  by  a  combination  been 
driven  from  their  accustomed  field,  so  that  the  re- 
maining dealers  have  that  field  to  themselves;  and 
when  that  field  is  one  where  interstate  commerce 
existed,  and  by  the  combination  that  interstate  com- 
merce has  ceased  to  exist  or  has  been  largely  dimin- 
ished; then  the  law  has  been  violated.  We  believe  that 
the  dispassionate  reader,  on  the  level  of  fairly  exact 
use  of  English,  will  learn  from  reading  the  indict- 
ment that  it  states  an  offense  against  the  Sherman 
Act. 

In  the  case  of  Federal  Trade  Commission  vs. 
Beech  Nut  Packing  Company,  257  U.  S.  449-453;  66 
L.  Ed.  307-313,  the  Supreme  Court  said: 

"It  is  settled  that  in  prosecutions  under  the 
Sherman  Act  a  trader  is  not  guilty  of  violating 
its  terms  who  simply  refuses  to  sell  to  others, 
and  he  may  withhold  his  goods  from  those  who 
will  not  sell  them  at  the  prices  which  he  fixes  for 
their  resale.  He  may  not,  consistently  with  the 
Act,  go  beyond  the  exercise  of  this  right,  and  by 
contracts  or  combinations,  express  or  implied, 
unduly  hinder  or  obstruct  the  free  and  natural 
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flow  of  commerce  in  the  channels  of  interstate 
trade." 
Defendants  are  not  entitled  to  insist  upon  isolat- 
ing a  part  of  the  indictment  from  its  other  parts,  and 
separately  considering  the  isolated  part  to  determine 
whether  therein  is  expressed  a  violation  of  the  law. 
United  States  vs.  Patten,  226  U.  S.  525-544.  If  the 
entire  instrument,  taken  together,  considering  each 
part  in  its  proper  relation  to  all  the  other  parts,  dis- 
closed an  offense,  it  is  sufficient.  In  United  States 
vs.  Reading  Company,  226  U.  S.  324-352;  57  L.  Ed. 
243-252,  it  is  said: 

"But  if  the  defendant  carriers  did  *  *  * 
combine  to  restrain  the  freedom  of  interstate 
commerce  *  *  *  the  parts  of  the  general 
scheme,  however  lawful,  considered  alone,  be- 
come parts  of  an  illegal  combination  under  the 
Federal  Statute     *****" 

(B)    Describing  the  Combination. 

It  is  argued  that  the  indictment  is  bad  for  failure 
to  give  particulars  of  the  unlawful  combination. 

The  test  of  the  sufficiency  of  such  an  indictment 
is  not  that  it  might  be  more  specific  and  certain,  but 
whether  it  charges  enough  to  put  the  defendant  on 
notice  of  what  he  may  expect  to  meet  in  the  proof. 
United  States  vs.  American  Naval  Stores  Co.,  186 
Fed.  593-595;  United  States  vs.  New  Departure  Mfg. 
Co.,  204  Fed.  107-111;  United  States  vs.  Rintelen,  233 
Fed.  793-795.  Few  indictments  are  so  skilfully  drawn 
as  to  be  beyond  the  hypercriticism  of  astute  counsel, 
few  which  might  not  be  made  more  definite  by  ad- 
ditional allegations;  but  the  true  test  is  not  whether 
it  might  possibly  have  been  made  more  certain,  but 
whether  it  contains  every  element  of  the  offense  in- 
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tended  to  be  charged.  Ex  parte  Pierce  155  Fed.  663; 
Sheridan  vs.  United  States,  236  Fed.  305,  311  (9CCA). 

An  indictment  charging  a  combination  is  suffic- 
ient when  it  alleges  the  ultimate  plan — the  result  of 
concerted  action  together  with  specific  acts  by  which 
the  combination  was  carried  out.  It  need  have  no 
more  than  a  description  of  the  method  devised  and 
adopted  for  the  restraint  of  commerce.  United  States 
vs.  Swift,  188  Fed.  92-98;  United  States  vs.  Mc An- 
drews et  al.,  149  Fed.  823-825-830;  United  States  vs. 
Patten,  226  U.  S.  525-538-540. 

As  has  been  pointed  out,  the  indictment  charges 
that  the  cement  makers  grouped  themselves,  and  as- 
signed the  Pacific  Coast  territory  among  the  groups, 
each  group  taking  its  own  allotment  of  territory  to 
the  exclusion  of  the  others;  and  that  they  fixed  and 
agreed  upon  prices  for  Oregon,  which  was  assigned 
to  a  group  composed  of  Oregon  and  California 
makers. 

Referring  to  the  language  of  the  indictment,  it  is 
found  to  give  particulars  as  to  the  method  devised 
and  adopted  for  the  restraint  of  commerce  in  this 
language: 

*  *  "That  is  to  say,  a  combination,  now 
here  described,  in  restraint  of,  and  which 
throughout  said  period  of  time  has  in  fact  re- 
strained, said  trade  and  commerce  in  the  manner 
now  here  set  forth:  ***=■<  said  defend- 
ants, so  being  in  the  active  management,  direc- 
tion and  control  of  the  business  and  affairs  of 
said  concerns  as  aforesaid,  in  their  said  several 
capacities  as  officers  and  agents  of  those  con- 
cerns, throughout  said  last-mentioned  period  of 
time  unlawfully  and  knowingly  *  *  *  have 
by   concerted   action   carried   on  and   conducted 
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said  business  of  said  concerns  without  any  com- 
petition as  to  the  locaHties  in  said  states  of  Ore- 
gon, Washington  and  CaHfornia  in  which  they 
respectively  sold  cement,  except  as  to  said  por- 
tion of  said  State  of  Oregon  west  of  said  Cascade 
Mountain  range  to  the  extent  hereinafter  indi- 
cated, *  *  *  *  and  without  any  competition 
as  to  the  prices  at  which  they  would  respectively 
sell  such  cement  in  said  State  of  Oregon  west  of 
said  Cascade  Mountain  range  as  hereinafter 
specified,  *  *  *  and  unlawfully  and  know- 
ingly have  by  concerted  action  prevented  said 
southern  California  company  from  selling  or  con- 
signing for  sale  its  cement  either  in  Washington 
or  Oregon;  '''  "  '■'  said  northern  California 
companies  from  selling  or  consigning  for  sale 
cement  in  Washington;  *  *  *  said  Wash- 
ington companies  from  selling  or  consigning  for 
sale  their  cement  either  in  Oregon  or  California; 
*  "^  *  and  said  Oregon  company  from  selling 
or  consigning  for  sale  its  cement  either  in  Wash- 
ington or  California;  *  *  *  and  unlawfully 
and  knowingly  have  by  concerted  action  prevent- 
ed said  northern  California  companies  and  said 
Oregon  company  from  selling  or  consigning  for 
sale  their  cement  in  Oregon  otherwise  than  upon 
arbitrary  and  non-competitive  prices,  fixed  and 
agreed  upon  between  them  in  advance  of  such 
sales  and  consignments  for  sale,  etc." 

It  is  argued  by  appellants'  counsel  that  the  indict- 
ment does  not  say  whether  the  combination  was  con- 
summated by  a  union  of  capital  or  skill.  But  the  in- 
dictment shows  that  the  combination  was  consum- 
mated by  concerted  action  of  the  defendants  in  the 
management,  direction  and  control  of  their  concerns. 
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This  is  merely  choosing  other  words  to  say  that  it 
was  by  a  union  of  action  and  purpose  in  conducting 
their  business  that  the  combination  was  brought  to 
consummation.  If  the  means  adopted  were  apt  for 
the  accomphshment  of  the  forbidden  thing,  it  is 
equally  unlawful;  and  the  indictment  need  only  de- 
scribe the  means  that  were  in  fact  devised  and 
adopted  for  the  restraint  of  commerce.  In  this  case 
the  means  adopted  was  concerted  action  of  the  de- 
fendants in  the  management  and  direction  of  their 
companies;  and  the  ends  to  which  it  was  directed — 
the  allotment  of  territory  to  the  several  groups  and 
the  fixing  of  prices — are  particularly  described. 

The  objections  of  defendants  are  overthrown  by 
the  case  of  Eastern  States  Lumber  Association  vs. 
United  States,  234  U.  S.  600-612,  in  which  the  Su- 
preme Court  said: 

"But  it  is  said  that  in  order  to  show  a  combi- 
nation or  conspiracy  within  the  Sherman  Act, 
some  agreement  must  be  shown  under  which  the 
concerted  action  is  taken.  It  is  elementary,  how- 
ever, that  conspiracies  are  seldom  capable  of 
proof  by  direct  testimony,  and  may  be  inferred 
from  the  things  actually  done,  and  when  in  this 
case  by  concerted  action  the  names  of  whole- 
salers who  were  reported  as  having  made  sales 
to  consumers  were  periodically  reported  to  the 
other  members  of  the  associations,  the  conspiracy 
to  accomplish  that  which  was  the  natural  conse- 
quence of  such  action  may  be  readily  inferred." 

Counsel  argue  further  that  the  indictment 
furnishes  no  facts  from  which  the  court  can  determine 
whether  the  restraint  contemplated  was  undue  or  un- 
reasonable. Let  us  see  if  this  is  so.  The  indictment 
tells  the  court  that  the  defendants  barred  from  the 
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state  of  Washington  the  cement  makers  of  Oregon 
and  California;  that  they  barred  from  CaUfornia  the 
cement  makers  of  Oregon  and  Washington;  that  they 
barred  from  the  state  of  Oregon  the  cement  makers 
of  Washington  and  southern  CaHfornia;  and  that 
they  prevented  the  sale  of  cement  in  Oregon  by  Ore- 
gon and  northern  California  companies  at  any  price 
other  than  one  fixed  and  agreed  upon  in  advance. 
That  previously  these  companies  had  for  ten  years 
been  selling  cement  in  interstate  commerce  on  the 
Pacific  Coast. 

Given  this  state  of  facts,  can  the  court  determine 
from  them  v^hether  the  restraint  effected  or  con- 
templated was  undue  and  unreasonable?  We  submit 
with  confidence  that  the  court  can  so  determi'^e 

We  submit  that  the  indictment  states  facts  v^hich 
lead  inevitably  to  the  conclusion  reached  by  Judge 
Wolverton  in  passing  upon  the  demurrer.  (But  it 
v^as  Judge  Bean  who  presided  at  the  trial).  Judge 
Wolverton  said  in  his  opinion  (Trans.  P.  29) : 

"This,  to  my  mind  states  quite  clearly  the 
scheme  and  purpose  of  the  combination.  It  de- 
scends to  particulars,  and  no  one  need  be  misled 
into  preparing  his  defense  for  something  other 
r  than  as  alleged  against  him.  The  court  knows 
what  the  charge  is  without  the  liability  of  mis- 
conception or  mistake,  and  the  defendants  need 
not  fear  that  another  prosecution  can  follow  after 
trial  upon  this  indictment. 

Apply  the  standard  of  reason,  which  counsel 
insist  that  we  shall,  and  then  inquire  further 
whether  there  is  an  undue  restraint  of  trade  or 
commerce.  The  indictment  does  allege  that,  by 
reason  of  these  things,  the  defendants  were  en- 
gaged  in   undue  and   unreasonable   restraint   of 
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trade.  We  may  put  this  to  one  side  as  a  con- 
clusion. There  is  sufficient  alleged,  however, 
from  which  to  deduce  this  very  conclusion.  The 
concert  of  action  which  implies  a  combination 
for  marketing  their  cement  in  particular  loca- 
tions, and  the  direct  agreement  between  them  for 
fixing  arbitrary  and  non-competitive  prices  for 
the  sale  of  cement  in  Oregon,  is  sufficient  to 
stamp  their  demeanor  as  in  restraint  of  trade  and 
commerce.  Such  a  combination  is  without  the 
elements  or  indicia  of  a  wholesome  agreement 
and  can  not  so  be  characterized." 

The  maximum  requirement  for  criminal  pleading 
is  that  the  indictment  contain  all  the  elements  of  the 
offense  charged;  that  it  furnish  the  accused  with  such 
a  description  of  the  charge  against  him  as  will  enable 
him  to  make  his  defense,  and  avail  himself  of  his  con- 
viction or  acquittal  for  protection  against  a  further 
prosecution  for  the  same  cause;  and  that  it  inform 
the  court  of  the  facts  alleged,  so  that  it  may  decide 
whether  they  are  sufficient  in  law  to  support  a  convic- 
tion, if  one  should  be  had. 

To  accomplish  these  ends,  there  is  required  a  de- 
gree of  particularity;  not  such  particularity  as  will 
satisfy  and  silence  counsel  for  the  accused,  but  reason- 
able particularity — so  as  to  fairly  meet  those  maxi- 
mum requirements.  This  is  the  doctrine  of  United 
States  vs.  Cruikshank,  92  U.  S.  542,  and  United  States 
vs.  Hess,  124  U.  S.  483.  The  true  test,  as  said  by 
Judge  Gilbert  in  Sheridan  vs.  United  States,  236  Fed. 
305,  311,  is  not  whether  the  indictment  might  possibly 
have  been  made  more  certain,  but  whether  it  contains 
every  element  of  the  offense  intended  to  be  charged, 
and  sufficiently  apprises  the  defendant  of  what  he 
must  be  prepared  to  meet,  and,  in  case  any  other 
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proceedings  are  taken  against  him  for  a  similar  of- 
fense, whether  the  record  shows  with  accuracy  to 
what  extent  he  may  plead  a  former  acquittal  or  con- 
viction. 

In  United  States  vs.  Patterson,  201  Fed.  697,  it  is 
said: 

"It  would  manifestly  be  impossible  to  set 
forth  in  detail  each  separate  transaction  and  the 
names  of  the  individuals  engaged  therein,  by 
which  these  plans  of  operations  were  carried  out, 
without  producing  a  paper  so  voluminous  as 
probably  to  warrant  the  court  in  striking  it  from 
the  files  of  its  own  motion  as  needlessly  encum- 
bering the  record.  *  *  *  It  would  seem  that 
the  particulars  for  which  the  defendants  call  are 
matters  of  evidence  which  the  government  must 
produce  when  it  attempts  to  prove  the  charges 
made  by  it. 

These  defendants  are  charged  with  a  con- 
spiracy. *  *  =*=  fi^Q  defendants  as  officers 
and  agents  of  the  company  were  in  control  of  its 
affairs  as  alleged.  They  knew  the  detail  of  deal- 
ings between  that  company  and  each  of  those 
concerns  and  the  manner  of  treatment  of  them  by 
the  company  as  the  agency  through  which  the 
officers  and  agents  controlled  and  operated  and 
the  methods  of  their  respective  absorption  by 
said  company.  They  must  know  whom  to  call 
in  each  to  establish  their  defense.  It  seems  to  me 
they  are  advised  of  the  nature  of  the  charge 
against  them  quite  sufficiently  for  them  to  make 
a  defense.  *  *  *  j  think  it  meets  the  rule  of 
particularity  of  time,  place  and  circumstances." 
This  case  was  reversed,  but  on  different  grounds, 
in  222  Fed.  599. 
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The  Supreme  Court  spoke  to  the  same  effect  in 
Burton  vs.  United  States,  202  U.  S.  344,  372,  when 
it  said: 

"The  averments  of  the  indictment  were  suf- 
ficient to  enable  the  defendant  to  prepare  his  de- 
fense, and  in  the  event  of  acquittal  or  conviction 
the  judgment  could  have  been  pleaded  in  bar  of 
a  second  prosecution  for  the  same  offense.  The 
accused  was  not  entitled  to  more,  nor  could  he 
demand  that  all  the  special  and  particular  means 
employed  in  the  commission  of  the  offense  should 
be  more  fully  set  out  in  the  indictment.  The 
words  of  the  indictment  directly  and  without 
ambiguity  disclosed  all  the  elements  essential  to 
the  commission  of  the  offense  charged,  and  there- 
fore, within  the  meaning  of  the  Constitution  and 
according  to  the  rules  of  pleading,  the  defendant 
was  informed  of  the  nature  and  cause  of  the  ac- 
cusation against  him." 

Reverting  again  to  the  indictment,  it  is  found  to 
contain: 

1 ...  A  description  of  the  trade  and  commerce  re- 
strained. It  shows  that  for  more  than  ten  years  in 
the  states  of  California,  Oregon  and  Washington 
cement  has  been  manufactured,  marketed  and  gen- 
erally used;  also  that  this  trade  had  been  conducted 
by  the  companies  of  which  defendants  are  the  officers 
and  agents,  with  a  designation  of  the  state  in  which 
each  factory  is  located. 

2.  Facts  showing  that  it  was  interstate  trade  and 
commerce.  It  is  alleged  that  the  companies  have  sold 
large  portions  of  the  cement  produced  by  them  in 
others  of  said  states  (California,  Oregon  and  Wash- 
ington) than  the  state  wherein  the  cement  was  pro- 
duced and  "that  in  pursuance  of  such  sales     *     *     * 
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said  concerns  respectively  have  been  continually  ship- 
ping said  cement  to  such  consumers,  dealers  and 
agents  in  such  other  states"  etc.  (Trans.  P.  10). 

3.  The  official  relation  of  each  individual  defend- 
ant to  his  company,  and  that  such  individuals  "have 
been  actively  engaged,  at  said  places  of  manufacture, 
in  the  management,  direction  and  control  of  the  busi- 
ness and  affairs  of  the  concerns  w^ith  which  they  were 
so  severally  connected"  (Trans.  P.  11-12). 

4.  That  they  engaged  in  a  combination  in  re- 
straint of  said  interstate  trade  and  commerce  (Trans. 
P.  13).  This  is  the  only  part  of  count  one  of  the  in- 
dictment, eight  printed  pages  in  length,  which  is  in 
the  language  of  the  statute. 

5.  A  description  of  the  method  devised  and 
adopted  for  the  restraint  of  such  commerce.  "Said 
defendants,  so  being  in  the  active  management,  direc- 
tion and  control  of  the  business  and  affairs  of  said 
concerns  as  aforesaid,  in  their  several  capacities  as 
officers  and  agents  of  those  concerns,  unlawfully  and 
knowingly  have  by  concerted  action  carried  on  and 
conducted  said  business  of  said  concerns"  without 
competition  as  to  territory  and  prices  and  effected 
the  apportionment  of  territory  among  them  and  fix- 
ing of  prices  there  detailed  (Trans.  P.  13-14). 

6.  A  statement  that  cement  consumers  have 
thereby  been  denied  the  benefits  of  competition,  and 

have  been  compelled  to  pay  for  cement  arbitrary 
prices  in  excess  of  what  they  otherwise  would  have 
paid. 

We  confidently  believe  that  the  indictment  meets 
every  requirement  of  pleading  and  of  the  law. 

In  United  States  vs.  Norris,  255  Fed.  423,  424  et 
seq.  there  was  an  indictment  in  some  aspects  similar 
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to  the  indictment  here.    A  similar  attack  was  made 
upon  it.   The  court  said: 

"It  is  then  alleged  that  *  *  *  defendants 
unlawfully  and  knowingly  conspired  together 
and  engaged  in  a  conspiracy  in  restraint  of  inter- 
state commerce  *  *  *  ij^  th^  several  ways 
and  by  the  several  means  now  here  set  forth  and 
described:  (1)  By  preventing  the  hauling  of  sand, 
etc.,  (2)  by  causing  the  sand,  etc.,  to  remain  upon 
and  in  the  cars  in  the  possession  of  said  railroad 
companies  so  transporting  the  materials  to  their 
destination  which  materials  were  then  in  inter- 
state commerce  'said  defendants  planned  and  in- 
tended to  prevent  the  delivery  of  said  materials 
contained  in  said  cars'.  It  also  states  that  de- 
fendants did  prevent  such  delivery;  (3)  By  in- 
fluencing and  causing  the  persons  employed  to 
unload  and  haul  the  sand  etc.,  not  to  do  so  *  *  *. 
The  only  fair  criticism  is  that  the  means  or  mode 
of  operation  do  not  appear  in  any  way  *  *  *^ 
The  indictment  purports  to  state  the  means  by 
which  the  offense  was  to  be  carried  out  but  does 
not  give  all  the  particulars.  These  however,  are 
only  the  'means'  of  executing  the  offense  *  *  *. 
It  was  the  conspiracy  which  is  denounced  by  the 
law,  and  that  was  complete  when  there  was  a 
meeting  of  minds  to  obstruct  commerce.  The  mo- 
tions in  arrest  of  judgment  should  be  overruled." 

In  Boyle  vs.  United  States,  259  Fed.  803-805  (7 
CCA)  there  was  an  indictment  for  combination  to  re- 
strain trade.  The  court  said: 

"Plaintiffs  in  error  contend  that  none  of  the 
counts  set  forth  an  offense  under  that  statute; 
it  being  claimed,  among  other  contentions,  that 
the  means  by  which  the  object  of  the  conspiracy 
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or  combination  was  to  be  accomplished  are  not 
set  forth.    Without  considering  the  means  that 
are  set  forth  in  the  indictment,  it  is  sufficient  to 
say  that  the  pleader  was  not  required  to  set  forth 
any  means.    Where  the  object  of  the  conspiracy 
is  unlawful  as  in  this  case,  it  is  unnecessary  to  set 
forth  the  means  by  which  the  object  is  accomp- 
Hshed." 
(C)     Is  the  Indictment  Vague  and  Indefinite? 
What  has  heretofore  been  said  is  pertinent  to  this 
question.    It  would  not  be  useful  to  repeat  it.     This 
objection  must  fall  before  the  authorities  and  consid- 
erations which  dispose  of  the  preceding  objection. 

Miscellaneous. 

There  are  a  number  of  statements  in  appellants' 
brief  about  the  indictment  which  may  be  noticed 
here. 

Counsel  say:  "Neither  in  this  part  of  the  indict- 
ment nor  elsewhere  therein  does  it  appear  that  any  of 
the  companies  with  which  the  defendants  were  con- 
nected were  ever  competitors."  On  pages  9  and  10 
of  the  transcript  are  found  these  parts  of  the  indict- 
ment "that  during  said  ten  years  divers  concerns,  in 
the  manner  and  under  the  circumstances  in  this  in- 
dictment hereafter  set  forth,  have  engaged  in  such 
manufacture  and  in  such  sale  of  cement  directly  and 
indirectly  to  concumers  *  *  *  (^a  list  of  the  com- 
panies follows)  that  practically  all  of  such  cement 
consumed  in  said  localities  during  the  time  aforesaid 
has  been  manufactured  by  said  concerns;  that  said 
concerns,  during  said  ten  years,  except  as  herein 
shown,  have  respectively  sold  large  portions  of  the 
cement  so  manufactured  by  them  to  consumers  of, 
and  dealers  in,  such  cement,  whose  several  places  of 
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consumption  and  business  have  been  situated  in  oth- 
ers of  said  states  than  the  one  wherein  said  cement 
was  so  manufactured  by  said  concerns  respectively 
*  *  *  "  and  that  they  had  continually  been  sell- 
ing and  shipping  cement  from  one  state  to  the  other. 
Counsel  isolate  the  two  words  "concerted  action" 
and  argue  at  length  about  their  meaning  and  effect. 
The  indictment  is  not  to  be  construed  by  isolation  of 
words  and  phrases  and  considering  their  meaning. 
The  whole  document  must  be  construed  together. 
The  words  "concerted  action"  must  be  considered  as 
part  of  the  entire  sentence  in  which  they  occur.  They 
are  repeated  in  three  clauses  of  a  sentence  of  the  in- 
dictment set  forth  on  pages  13  and  14  of  the  tran- 
script, as  follows: 

"Said  defendants,  so  being  in  the  active  man- 
agement, direction,  and  control  of  the  business 
and  affairs  of  said  concerns  as  aforesaid,  in  their 
several  capacities  as  officers  and  agents  of  those 
concerns,  unlawfully  and  knowing  have  by  con- 
certed action  carried  on  and  conducted  said  busi- 
ness of  said  concerns  without  any  competition  as 
to  the  localities  *  *  *  and  without  any  com- 
petition as  to  the  prices     *     *     * 

"  *  *  *  and  unlawfully  and  knowingly 
have  by  concerted  action  prevented"  the  several 
companies  from  dealing  in  cement  in  the  various 
parts  of  territory  specified 

"  *  *  *  and  unlawfully  and  knowingly 
have  by  concerted  action  prevented"  the  sale  of 
cement  in  Oregon  except  at  arbitrary  and  agreed 
prices. 

This  is  all  part  of  one  sentence.  All  of  it  must  be 
given  effect.  It  describes  concerted  action,  not  as  a 
general,  indefinite  expression,  but  a  concert  of  action 
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of  the  defendants  while  in  the  active  management,  di- 
rection and  control  of  the  business  of  their  com- 
panies; a  concert  of  action  by  them  in  their  several 
capacities  as  officers  and  agents  of  their  concerns,  by 
which  they  unlawfully  and  knowingly  ("each  then 
well  knowing  all  the  premises  in  this  indictment 
aforesaid")  performed  their  functions  of  carrying  on 
and  conducting  their  respective  businesses  without 
competition  as  to  localities  or  prices,  barred  desig- 
nated companies  from  designated  territory,  and  re- 
quired the  sale  of  cement  in  Oregon  at  arbitrary  and 
predetermined  prices.  Such  a  union  of  action  and  pur- 
pose to  effect  the  ends  they  desired  was  as  efficacious 
to  restrain  the  trade  in  which  they  were  engaged  as 
would  have  been  any  union  of  skill  or  capital;  and  was 
well  adapted  to  produce  a  result  which  the  statute 
was  designed  to  prevent. 

Counsel  devote  some  space  in  their  brief  to  an 
argument  that  because  cement  is  a  heavy  article,  it 
is  economically  right  to  let  a  factory  supply  all  the 
trade  nearest  it,  and  that  an  arrangement  to  accomp- 
lish this  would  not  be  an  undue  or  unreasonable  re- 
straint of  trade. 

This  argument,  carried  to  its  logical  end,  would 
bar  California  manufacturers  from  the  state  of  Ore- 
gon. But  the  indictment  discloses  two  conditions  op- 
posed to  this  (1)  under  the  illegal  combination  the 
California  factories  shared  Oregon  with  the  Oregon 
factory,  at  an  arbitrary  and  pre-arranged  price;  and 
(2)  for  ten  years  prior  to  the  combination  the  cement 
makers  were  selling  and  continually  shipping  to  other 
states  than  those  in  which  their  factories  were  lo- 
cated. So  that  the  combination  alleged  was  not  one 
by  which  each  state  was  to  be  supplied  by  its  own 
domestic  manufacturers,  even  if  such  a  combination 
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could  be  regarded  as  reasonable  and  wholesome. 

Counsel  argue  that  "it  is  entirely  legal  for  parties 
to  agree  upon  and  provide  for  a  uniformity  of  prices" 
and  in  support  of  this  position  cite  a  case  holding  il- 
legal a  "combination  between  independent  manufac- 
turers and  dealers  for  the  purpose  of  at  least  destroy- 
ing all  competition  between  themselves"  (Texas 
Standard  Co.  vs.  Adoue,  83  Tex.  650,  657).  It  seems 
that  further  comment  on  this  point  is  unnecessary. 

Counsel  argue  that  "the  public  has  no  right  to  un- 
restricted competition  among  all  the  persons  engaged 
in  any  given  business"  citing  United  States  vs.  Whit- 
ing, 212  Fed.  475.  The  Supreme  Court  has  expressed 
a  different  view,  speaking  through  Mr.  Justice  Har- 
lan: 

"In  the  judgment  of  Congress,  the  public  con- 
venience and  the  general  welfare  will  be  best  sub- 
served when  the  natural  laws  of  competition  are 
left  undisturbed  by  those  engaged  in  interstate 
commerce."    United  States  vs.  Northern  Securi- 
ties Co.,  193  U.  S.  197. 
And  the  Whiting  case,  cited  by  defendants'  coun- 
sel, holds  that  a  combination  having  for  its  purpose 
the  fixing  of  prices  is  illegal. 

Objections  are  made  that  the  indictment  does  not 
lay  the  venue,  nor  show  the  time  of  the  acts  charged. 
A  reading  of  the  indictment  will  show  that  these  ob- 
jections are  without  merit. 

Count  Two— Monopoly. 

What  has  been  said  heretofore  applies  largely  to 
the  demurrer  to  the  monopoly  count  of  the  indict- 
ment. There  remains  the  question  whether  count  two 
states  facts  sufficient  to  charge  a  monopoly. 

To  monopolize  trade  signifies  the  combining  or 
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bringing  together  into  the  hands  of  one  person,  or 
group  of  persons,  the  control,  or  power  of  control, 
over  a  particular  business. 

The  term  "monopoly"  as  used  in  the  act,  includes 
the  suppression  of  competition  by  the  unification  of 
interest.  A  monopoly  exists  within  the  meaning  of 
the  act  even  if  the  immediate  effect  of  the  acts  com- 
plained of  is  not  to  create  a  complete  monopoly.  It  is 
sufficient  if  they  tend  to  bring  about  this  result.  The 
decisive  question  is  whether  or  not  the  power  exists, 
not  whether  it  has  been  exercised.  American  Biscuit 
Co.  vs.  Klotz,  44  Fed.  721-725;  United  States  vs.  Key- 
stone Watch  Co.,  218  Fed.  504-517;  United  States  vs. 
Trans-Missouri  Freight  Ass'n.,  166  U.  S.  290-336; 
Addyston  Pipe  Co.  vs.  United  States,  175  U.  S.,  211- 
237;  Standard  Oil  Co.  vs.  United  States,  221  U.  S. 
1-51-59,  61,  62;  National  Cotton  Oil  Co.  vs.  Texas, 
197  U.  S.  115,  129. 

It  is  not  questioned  that  the  allegations  of  count 
one  may  properly  be  referred  to  and  adopted  as  part 
of  count  two. 

The  indictment  asserts  that  for  ten  previous  years, 
practically  all  the  cement  used  in  Oregon,  Washing- 
ton and  California  had  been  made  and  sold  by  the 
nine  companies  named  in  the  indictment,  each  of  such 
companies  selling  in  others  of  said  states  than  the 
state  wherein  it  had  its  factory;  that  from  August, 
1914,  to  the  finding  of  the  indictment  there  was  ex- 
cluded from  the  state  of  Washington  the  Oregon  and 
California  companies,  leaving  in  Washington  only 
the  Washington  group  of  cement  makers;  there  was 
excluded  from  California  the  Oregon  and  Washing- 
ton companies,  leaving  in  California  only  the  Cali- 
fornia group  of  cement  makers;  there  was  excluded 
from  Oregon  the  Washington  and    southern    Cali- 
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fornia  companies,  leaving  in  Oregon  a  group  com- 
posed of  Oregon  and  northern  California  companies, 
which  group  sold  cement  in  Oregon  only  on  arbitrary 
and  agreed  prices. 

This  shows  the  bringing  together  inlo  the  hands 
of  a  specified  group  of  persons  the  power  of  control 
over  the  cement  business  in  the  states  of  California, 
Oregon  and  Washington.  We  submit  that  it  consti- 
tutes such  a  monopoly  as  the  statute  intends  to  for- 
bid. 

Therefore  the  court  ruled  properly  in  holding  the 
indictment  sufficient. 

ADMISSION  OF  EVIDENCE. 
Exhibit  40 — The  Aberdeen  Dealers  Complaint. 

Counsel  first  attack  the  admission  of  the  letter  of 
February  2,  1915,  addressed  to  the  Treasury  Depart- 
ment, making  complaint  as  to  the  situation  in  the 
cement  trade. 

In  their  brief,  counsel  have  refrained  from  inform- 
ing this  court  of  the  circumstances  under  which  this 
exhibit  was  admitted.  They  argue  its  general  ad- 
missibility, when  its  general  admissibility  has  not 
been  asserted.  The  real  question  is  whether  in  the 
particular  circumstances  of  its  admission,  and  for  the 
purpose  for  which  it  was  admitted,  the  action  of  the 
trial  court  was  proper. 

It  should  be  remembered  that  one  of  the  features 
of  the  defense  on  which  greatest  stress  was  laid,  was 
an  attack  upon  the  credibility  of  the  witness  Aman 
Moore.  They  carry  this  attack  into  this  court  by  say- 
ing in  their  brief  that  Aman  Moore  "was  discredited 
and  apparently  apologized  for  by  the  prosecuting  at- 
torney." 
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At  the  trial,  upon  the  offer  of  the  Aberdeen  com- 
plaint (Ex.  40),  a  statement  of  its  purpose  was  made 
as  follows  (Ev.  P.  24): 

"This  letter  is  not  offered,  if  the  court  please, 
as  evidence  of  the  facts  stated  in  the  letter,  but  it 
is  material  for  this  purpose:  one  of  the  charges 
made  by  the  defense  here  is  that  this  prosecution 
was  instigated  by  Aman  Moore;  that  Aman 
Moore  was  responsible  for  it,  even  to  the  extent 
at  one  time  of  offering  to  dismiss  it.  Now,  this 
letter  shows  where  this  prosecution  originated, 
and  it  is  for  the  purpose  of  showing  original  com- 
plaint to  the  government,  and  to  overcome  their 
contention  about  Aman  Moore  being  responsible 
for  it,  that  this  letter  is  introduced,  and  not  as 
any  evidence  of  the  facts  therein  stated." 

Court:     "This  is  the  same  letter  offered  at 
the  other  trial,  and  admitted    for    that    purpose 
alone." 
Upon  a  renewed  objection  before  the  letter  was 
read,  the  court  further  said  (Ev.  P.  25) : 

"No,  the  statement  in  the  letter,  of  course,  is 

not  evidence  of  any  facts  in  it  other  than  that 

complaint  was  made;  that  is  all.    I  think  the  jury 

will  understand  that." 

Immediately  upon  the  reading  of  the  letter  to  the 

jury,  the  court  again  said  to  the  jury:  (Ev.  P.  25) 

"The  jury  will  understand  that  this  letter  is 
introduced  simply  for  the  purpose  of  showing 
that  complaint  was  made  on  this  date,  and  is  not 
to  be  considered  by  you  as  evidence  of  any  facts 
stated  in  it." 
Finally  in  the  instructions,  the  court  again  im- 
pressed upon  the  jury  the  limited  scope  of  the  ex- 
hibit, saying  (Trans.  P.  465) : 
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"You  will  recall  that  there  was  also  admitted 
in  evidence  a  letter  addressed  by  certain  dealers 
in  Aberdeen,  in  the  State  of  Washington,  to  one 
of  the  government  departments,  and  you  will 
also  recall  that  at  the  time  the  letter  was  offered 
in  evidence  the  court  called  your  attention  to  the 
fact  that  it  was  not  competent  testimony  of  any 
of  the  facts  stated  therein,  but  only  that  a  com- 
plaint had  been  made,  and  for  that  purpose  it  was 
admitted,  but  should  not  be  considered  by  you 
for  any  other  purpose." 

The  government  at  no  time  has  asserted  that  this 
letter  had  any  other  than  the  limited  effect  shown  by 
this  record.  It  was  carefully  limited  by  the  court, 
both  before  and  after  it  was  read  to  the  jury,  and 
again  in  the  final  instructions.  It  was  not  used  by 
the  prosecuting  attorney  for  any  other  purpose  than 
stated  by  him  when  it  was  offered. 

It  was  used  only  to  meet  a  situation  produced  at 
the  trial  by  defendants  counsel  when  they  sought  to 
discredit  not  only  the  witness  Aman  Moore,  but  the 
prosecution  as  well,  by  impugning  the  motives  of  the 
prosecution;  assuming  that  it  was  not  bona  fide,  but 
merely  in  the  furtherance  of  the  interests  of  Aman 
Moore,  making  it  appear  to  the  jury  that  the  prosecu- 
tion was  one  initiated  by  Aman  Moore,  and  that  the 
government  was  so  concerned  with  his  welfare  as  to 
allow  him  to  offer  to  dismiss  the  prosecution.  When 
defendants'  counsel,  in  open  court  during  a  trial, 
claim  that  the  government  is  in  effect  the  tool  of  an 
interested  witness,  and  is  prosecuting  only  to  aid 
him,  we  submit  that  there  is  no  ground  for  complaint 
if  the  government  is  allowed  to  show  that  the  prose- 
cution had  its  inception  in  an  earlier  complaint  made 
elsewhere  and  by  other  persons,  especially  when  the 
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evidence  and  its  consideration  are  carefully  limited 
to  that  point. 

So  we  say  again,  the  question  here  is  not  the  gen- 
eral admissibility  of  the  Aberdeen  letter.  The  ques- 
tion is  whether,  in  the  peculiar  circumstances  here 
disclosed,  the  court  was  right  in  allowing  the  prosecu- 
tion in  this  way  to  meet  the  insidious  claims  made  in 
open  court  by  the  counsel  for  the  defendants.  But  for 
such  accusations  by  defendants  counsel,  the  letter 
would  not  have  been  received;  there  would  have  been 
no  need  for  it. 

But  for  such  an  issue,  dragged  in  at  the  trial  by 
counsel,  if  the  defendants  had  committed  a  crime,  it 
was  immaterial  who  made  complaint;  it  was  imma- 
terial whether  an  individual  prosecutor  might  be  so 
weak  as  to  consider  dismissal  on  the  suggestion  of 
an  interested  witness.  But  practical  experience 
teaches  that  the  average  juror  is  not  a  trained  lo- 
gician. Defendants'  counsel  recognized  this  fact  and 
sought  to  gain  an  advantage  in  the  trial  by  putting 
upon  the  government  the  onus  of  championing  the 
cause  of  a  witness  who  they  believed  they  could  pre- 
sent to  the  jury  in  an  unfavorable  light.  It  was  de- 
fendants' counsel  who  tendered  the  issue;  and  when 
they  sought  to  attack  the  bona  fides  of  the  prosecu- 
tion as  they  did,  they  have  little  ground  for  complaint 
that  the  court  w^ould  not  oblige  the  government  to  be 
silent  and  submissive  under  such  an  attack.  The  most 
that  was  done  was  to  meet  the  contention  made  by 
the  defendants  through  their  counsel. 

If  the  witness  were  unsavory,  as  counsel  claim, 
they  were  skilled  enough  in  the  practical  psychology 
of  jury  trials  to  see  an  advantage  in  tying  him  tightly 
to  the  government.  Their  claim  did  not  comport  with 
the  facts,  and  they  were  denied  the  advantage  they 
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sought  by  evidence  which  the  government  had  at 
hand.  The  situation  was  of  their  own  making;  and 
they  now  seek  a  fresh  advantage  from  it  by  assert- 
ing that  it  was  error  to  deny  them  the  advantage  they 
sought  in  the  trial. 

The  most  that  was  done  was  to  meet  an  issue 
raised  by  defendants'  counsel.  The  evidence  was  re- 
peatedly and  carefully  limited  in  its  effect.  In  these 
circumstances  it  could  not  have  been  prejudicial  to 
these  defendants,  even  if  it  be  regarded  as  an  im- 
material issue. 

The  Interstate  Bridge  Freight  Rate. 

In  the  early  part  of  1915,  the  construction  of  the 
bridge  across  the  Columbia  River  at  Vancouver, 
Washington,  was  begun.  At  that  time  the  Oswego 
plant  of  the  Oregon  company  was  not  completed.  The 
first  combination  was  in  effect,  so  that  the  California 
companies  were  staying  out  of  Washington.  The 
cement  companies  of  Washington  and  California 
were  jointly  serving  the  state  of  Oregon  as  far  south 
as  Salem. 

The  prevailing  price  of  cement  at  that  time  was 
$1.90  a  barrel  at  Portland  or  Vancouver,  Washington. 
The  Spokane  makers  of  cement  had  not  competed 
west  of  the  Cascades,  because  of  a  freight  rate  of  25c 
per  hundred  pounds,  which  amounted  to  v$1.00  per 
barrel. 

The  Pacific  Bridge  Company  secured  the  contract 
for  the  piers  of  the  new  bridge,  and  required  some 
300,000  barrels  of  cement.  Mr.  C.  F.  Swigert,  presi- 
dent of  the  Pacific  Bridge  Company,  desiring  to  get 
a  better  price  on  cement,  and  being  in  touch  with  one 
of  the  Spokane  makers,  the  International,  got  a  bid 
from  that  concern  of  $1.65  per  barrel  f.  o.  b.  Portland, 
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on  condition  that  the  Spokane  Portland  &  Seattle 
Railroad  would  make  a  freight  rate  of  13y2C  per  hun- 
dred on  cement.  The  International  had  a  plant  at 
Irvin,  Washington,  near  Spokane. 

Mr.  Swigert  saw  Mr.  W.  D.  Skinner,  traffic  man- 
ager of  the  Spokane  Portland  &  Seattle  Railroad,  and 
obtained  from  him  a  written  memorandum,  agreeing 
to  publish  the  13y2C  rate  if  the  Spokane  plant  got  the 
contract  for  the  Interstate  bridge  cement.  (Ex.  151.) 
Thereupon  the  Pacific  Bridge  Company  contracted 
with  the  Spokane  plant  for  cement  at  $1.65  per  barrel, 
and  the  Spokane  company  wrote  Mr.  Skinner  advis- 
ing him  that  the  contract  was  closed  and  asking  for 
the  publication  of  the  new  rate. 

Immediately  the  defendant  Muhs,  of  the  Santa 
Cruz  and  Standard  companies,  in  San  Francisco, 
heard  about  what  had  been  done.  There  followed  a 
series  of  telegrams,  letters  and  conferences  (see  Ex. 
75,  Trans.  P.  598  et  seq.)  between  the  California  and 
Washington  cement  makers,  in  an  effort  to  keep  the 
rate  from  going  into  effect.  Defendant  Coats  went 
to  St.  Paul,  Minnesota,  to  the  head  offices  of  the  Spo- 
kane, Portland  &  Seattle  Railroad,  while  Eden  went 
to  Del  Monte,  California,  to  see  Mr.  Louis  Hill,  in  an 
effort  to  have  them  direct  Traffic  Manager  Skinner 
to  withdraw  his  promise  of  the  13y2C  rate.  Defend- 
ant Baillie  also  saw  Mr.  Louis  Hill.  The  freight  rate 
of  the  other  western  W^ashington  companies  to  Port- 
land and  Vancouver  was  Sy2C  per  hundred.  The  final 
result  was  that  the  rate  was  not  published,  but  the 
California  and  Washington  companies  furnished  the 
Interstate  bridge  cement  at  $1.65  per  barrel.  Orders 
for  the  cement  were  placed  with  the  Spokane  com- 
pany, but  were  filled  by  the  California  or  Washing- 
ton companies.     Later  one  of  the  Washington  com- 
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panics  made  a  contract  directly  with  the  Pacific 
Bridge  Company  to  supply  the  needed  cement  for 
$1.65  per  barrel,  (Ex.  38)  but  a  large  part  of  the  ce- 
ment actually  supplied  was  California  cement.  After 
this  contract  was  filled,  the  Bridge  company  was  not 
able  to  obtain  cement  except  at  prices  higher  than 
$1.65. 

This  in  brief  is  the  history  of  what  is  referred  to 
as  the  Interstate  bridge  matter,  and  complaint  is 
made  of  the  reception  of  this  evidence.  The  results 
of  this  evidence  are  as  stated  in  appellants'  brief,  viz: 
it  "showed  clearly  that  the  western  Washington  ce- 
ment plants  and  the  northern  California  cement 
plants  were  working  in  harmony  to  prevent  this  rate 
going  into  effect,  and  to  prevent  such  rate  going  into 
effect  they  were  willing  to  and  subsequently  did,  sell 
cement  to  the  Pacific  Bridge  Company  at  less  than 
the  then  prevailing  market  price  in  the  city  of  Port- 
land." They  went  a  step  farther,  and  in  some  way 
got  the  Spokane  plant,  which  had  a  contract  for  the 
cement  and  a  written  promise  of  a  favorable  freight 
reduction,  out  of  the  way. 

This  was  not  claimed  to  be  unlawful  per  se.,  but 
was  offered  in  connection  with  the  course  of  dealing 
of  the  cement  companies  for  consideration  in  its  re- 
lation to  all  the  other  facts  in  the  case.  We  believe 
the  reception  of  this  evidence  was  proper  and  that 
Judge  Bean's  instructions  w^ere  as  favorable  as  de- 
fendants could  rightly  expect  when  he  told  the  jury 
(Trans,  pp.  467-468) : 

"I  have  permitted  the  government  to  intro- 
duce evidence  tending  to  show  that  in  1915  the 
Spokane,  Portland  and  Seattle  Railroad  Com- 
pany promised  to  reduce  its  freight  charges  upon 
Portland  cement  from  some  point  in  Washing- 
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ton,  to  Portland  and  Vancouver,  and  that  the 
western  Washington  cement  manufacturers  and 
perhaps  some  of  the  northern  California  con- 
cerns, combined  to  defeat  such  proposed  change 
in  freight  rates,  and  that  they  succeeded  in  doing 
so  by  promising  to  supply  cement  from  their 
mills,  for  the  Interstate  bridge,  at  the  price  for 
which  cement  for  this  purpose  was  offered  by  the 
Irvin  plant,  if  the  rate  had  been  installed.  Such 
action  on  the  part  of  the  Washington  and  Cali- 
fornia makers,  if  proved  to  your  satisfaction, 
would  not  of  itself  constitute  a  violation  of  the 
statute  on  which  this  indictment  is  based,  but 
it  would  by  (be)  evidence  tending  to  support  the 
charge  of  an  illegal  or  unlawful  combination. 

It  is  entirely  lawful  for  anyone  to  do  what  he 
can  to  prevent  a  transportation  company  from 
putting  in  a  freight  rate  which  he  may  deem  un- 
just or  discriminatory,  and  which  he  may  think 
will  injuriously  and  unduly  affect  his  business. 
Any  number  of  persons  who  may  be  similarly 
situated  may  join  in  opposing  the  institution  of 
such  a  freight  rate.  It  is  admitted  that  the  west- 
ern Washington  cement  manufacturers  and  some 
of  the  California  concerns  combined,  in  1915,  to 
defeat  a  proposed  change  or  reduction  in  freight 
on  cement  from  Spokane,  or  Irvin,  in  Washing- 
ton, to  Portland  or  Vancouver,  but  this  action  on 
their  part  was  not  in  itself  unlawful  or  illegiti- 
mate and  did  not  constitute  a  violation  of  the 
statute;  but  you  have  a  right  to  consider  their 
acts  and  conduct  in  that  matter,  and  not  only  a 
right,  but  it  is  your  duty  to  consider  their  acts 
and  conduct  in  reference  to  this  matter,  as  bear- 
ing upon  the  question  as  to  whether  they  indicate 
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or  tend  to  support  the  charge  of  an  unlawful  or 
illegal  combination." 

Counsels'  argument  is  that  this  evidence  is  inad- 
missible because  the  acts  disclosed  were  not  in  them- 
selves unlawful.  But  is  that  sound  law?  Is  that  evi- 
dence relevant  and  material  only  which  discloses  the 
defendant  in  a  criminal  act?  No  cases  have  been 
cited  holding  such  a  rule;  and  all  reason  is  against  it. 
Probably  no  crime  ever  was  committed  but  was  made 
up  of  a  combination  of  lawful  and  unlawful  acts, 

A  murderer  goes  to  the  home  of  his  victim — a  per- 
fectly lawful  act  in  itself;  but  may  it  not  be  proved 
on  the  trial?  He  provides  himself  with  a  weapon,  it 
may  be  an  ax  or  a  club  or  a  gun.  It  is  perfectly  law- 
ful for  any  man  to  do  that,  barring  local  police  regu- 
lations about  firearms.  Is  the  evidence  incompetent 
because  the  act  is  in  itself  lawful?  Instances  may  be 
multiplied  interminably. 

In  this  case,  the  charge  is  a  combination  in  re- 
straint of  trade.  So  far  as  it  is  proved  by  direct  testi- 
mony, the  first  unlawful  agreement  was  made  in  a 
conference  of  cement  makers  at  San  Francisco.  Now 
in  order  to  prove  that,  it  would  be  material  to  show 
that  certain  individuals  went  to  San  Francisco  at  that 
time.  Would  not  such  evidence  be  admissible?  Clear- 
ly it  would.  But  what  is  unlawful  about  any  man  go- 
ing to  San  Francisco? 

Counsel  rest  squarely  on  this  position.  They  say: 
'*In  other  words  evidence  of  the  combination  be- 
tween cement  manufacturers  to  do  a  lawful  act  can- 
not constitute  evidence  of  an  unlawful  combination  or 
a  combination  to  do  an  unlawful  act."  If  the  Inter- 
state bridge  freight  rate  were  the  only  fact  in  this 
case,  there  might  be  some  force  to  that  statement. 
But  it  is  only  one  of  the  many  facts  here;  and  we  be- 
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lieve  it  is  entirely  proper  that  that  fact  should  be  con- 
sidered in  its  relation  to  the  others  in  the  case. 

It  is  one  thing  to  say  that  a  group  of  cement  men 
combined  to  forestall  an  objectionable  freight  rate; 
and  it  is  quite  another  when  the  whole  story  is  told — 
quite  another  thing  to  say  that  a  group  of  cement 
men  combined  to  allot  between  them  the  territory  of 
the  Pacific  Coast  and  fix  prices  for  cement  therein; 
that  the  Californians  withdrew  from  Washington, 
and  only  quoted  in  that  state  prices  which  they  knew 
were  higher  than  the  Washington  makers  were  get- 
ting; that  the  same  Californians  continued  to  sell  lime 
and  plaster  in  Washington;  that  the  Washington 
makers  sold  cement  in  Oregon  only  as  far  south  as 
Salem,  by  arrangement  with  the  California  makers; 
that  the  Washington  makers  had  a  freight  rate  to 
Portland  of  8y2C  per  hundred  pounds;  that  the  pre- 
vailing price  of  cement  f.  o.  b.  Portland  was  $1.90  per 
barrel;  that  an  outside  concern  was  promised  a 
freight  rate  of  13y2C  per  hundred  pounds  to  Port- 
land, and  contracted  on  that  basis  to  sell  cement  at 
$1.65  per  barrel;  that  the  same  group  of  cement  men 
used  every  means  available  to  forestall  the  13y2C 
freight  rate,  and  to  do  so  got  the  outside  concern  out 
of  the  way,  and  themselves  supplied  the  cement  at 
$1.65  per  barrel,  and  then  went  back  to  a  higher  price. 

When  an  indictment  charges  that  certain  trade  is 
monopolized  in  certain  territory,  and  the  defendants 
serving  that  territory  expend  so  much  energy  in  keep- 
ing out  a  would-be  intruder,  is  it  not  material  and 
relevant  testimony?  We  submit  that  the  Interstate 
bridge  incident  was  one  that  was  proper  for  the  jury 
to  consider  in  determining  whether  there  was  a  com- 
bination in  restraint  of  the  cement  trade.  This  detail 
with  others  combined  to  make  up  the  complete  pic- 
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ture.  And  we  submit  that  evidence  is  not  to  be  ex- 
cluded because  it  shows  a  fact  in  itself  lawful,  a  thing 
that  any  man  has  the  right  to  do.  If  it  were  other- 
wise, few  laws  could  be  enforced;  few  offenders 
would  be  punished. 

We  have  argued  this  point  on  the  assumption  that 
the  acts  of  the  defendants  were  lawful.  The  case  was 
submitted  to  the  jury  on  that  assumption.  The  jury 
was  instructed  that  "it  is  entirely  lawful  for  anyone 
to  do  what  he  can  to  prevent  a  transportation  com- 
pany from  putting  in  a  freight  rate  which  he  may 
deem  unjust  or  discriminatory.  *  *  *  Any  num- 
ber of  persons  who  may  be  similarl}^  situated  may 
join  in  opposing  the  institution  of  such  a  freight 
rate."   (Trans.  P.  468.) 

This  was  a  more  favorable  assumption  to  the  de- 
fendants than  they  were  entitled  to.  Because  their 
actions  in  this  matter  may  have  been  unlawful.  They 
were  lawful  or  not,  depending  on  their  ultimate  pur- 
pose. If  they  were  inspired  only  by  honest  objections 
to  the  freight  rate,  their  actions  were  lawful.  But  if 
they  found  their  inspiration  in  a  purpose  to  keep  out 
a  competitor;  to  restrain  unduly  interstate  trade  in 
cement;  to  preserve  for  themselves  the  cement  trade 
in  the  territory  in  which  the  combination  was  effec- 
tive; to  prevent  the  intrusion  into  that  territory  of  a 
newcomer,  then  their  actions  were  unlawful.  And  the 
court  would  not  have  erred  had  he  submitted  the 
facts  to  the  jury  on  that  basis,  and  left  it  for  the  jury 
to  determine,  upon  all  the  facts,  whether  the  inter- 
state bridge  incident  was  lawful  or  unlawful. 

In  United  States  vs.  Reading  Company,  226  U.  S. 
324-352;  57  L.  Ed.  243-252,  certain  defendants  had 
combined  to  defeat  the  construction  of  a  competing 
railroad.   The  means  adopted,  separately  considered, 


45 

were  lawful,  and  the  contention  was  made  there,  as 
here,  that  there  was  no  violation  of  the  law  because 
they  had  done  only  those  things  which  they  had  the 
right  to  do.  The  Supreme  Court  said:  (352) 

"But  if  the  defendant  carriers  did     *     *     * 
combine   to   restrain  the   freedom   of  interstate 
commerce      *      *      *      ^^^  parts  of  the  general 
scheme,  however  lawful,   considered  alone,   be- 
came parts  of  an  illegal  combination  under  the 
Federal  Statute     *     *     *  ." 
See  also  Swift  &  Co.  vs.  United  States,  196  U.  S. 
375-396  and  United  States  vs.    Rintelen,    233    Fed. 
793-799. 

Intrastate  Business. 

Objection  is  made  to  the  reception  in  evidence  of 
letters  relating  only  to  cement  trade  within  the  state 
of  Washington.  It  is  argued  that  such  letters  could 
have  no  proper  bearing  on  the  question  whether  in- 
terstate commerce  was  restrained. 

Before  the  combination  was  effected,  there  was 
interstate  trade  in  cement  in  the  state  of  Washington, 
in  which  the  Washington  and  California  companies 
were  in  competition.  In  order  to  determine  the  effect 
of  the  combination  on  that  interstate  trade,  it  is 
proper  to  examine  the  condition  of  the  cement  trade 
in  Washington  after  the  combination.  A  comparison 
of  the  cement  trade  under  competitive  and  non-com- 
petitive conditions  could  not  be  immaterial  because 
by  reason  of  the  combination,  that  cement  trade  in 
Washington  had  ceased  to  be  interstate  trade  and 
had  become  entirely  intrastate  trade.  Indeed  the  very 
change  in  the  nature  of  the  trade  from  interstate  to 
intrastate  brought  about  by  the  combination  would 
establish  the  restraint  of  interstate  commerce  which 
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it  is  claimed  was  the  purpose  of  the  combination,  and 
which  the  statute  was  enacted  to  prevent.  It  would 
be  a  strange  situation  if  cement  dealers  in  interstate 
trade  could  effect  a  combination  by  which  part 
of  them  withdraw  entirely  from  a  state,  leaving  the 
others  in  undisputed  possession,  as  the  California 
companies  did  in  this  case,  and  the  government  could 
by  such  objection  as  this  be  prevented  from  showing 
the  condition  of  the  cement  trade  afterward  in  the 
state  from  which  they  had  withdrawn. 

Exhibit  74. 

Counsel  complain  in  their  brief  about  these  let- 
ters, saying  they  are  in  relation  to  promotion  work, 
and  to  the  activities  of  the  National  Portland  Cement 
Association.  It  is  not  claimed  that  the  illegal  com- 
bination was  effected  through  the  national  associa- 
tion, and  the  letters  were  not  offered  because  of  their 
statements  in  regard  to  promotion  work.  They  are 
admissible  for  a  different  reason. 

It  will  be  remembered  that  the  original  combina- 
tion was  consummated  in  1914.  It  is  the  theory  of 
the  government  that  some  time  early  in  1916,  before 
the  cement  of  the  Oregon  mill  at  Oswego  came  on 
the  market,  there  was  a  further  meeting  of  the  com- 
bining cement  makers  at  San  Francisco,  at  which 
time  they  readjusted  their  arrangements  so  as  to 
make  room  for  the  product  of  the  Oregon  Company, 
as  a  result  of  which  the  Washington  companies  with- 
drew from  Oregon. 

One  of  the  issues  was  whether  there  was  such  a 
meeting  at  San  Francisco.  Naturally  the  men  who 
attended  the  meeting  were  not  available  to  testify 
about  it.  Referring  now  to  Exhibit  74,  it  is  found  to 
be  a  letter  dated  April  18,  1916,  from  defendant  J.  C. 
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Eden,  of  the  Superior  Company  at  Seattle  to  his  co- 
defendant  W.  H.  George  of  the  Cowell  Company  at 
San  Francisco,  and  George's  response  thereto. 

Defendant  Eden  in  the  opening  paragraph  of  his 
letter  writes  to  Mr.  George  thus: 

"Was  mighty  sorry  on  my  visit  to  San  Fran- 
cisco last  week  not  to  have  had  time  to  have  a 
few  minutes  talk  with  you,  not  only  to  speak  to 
you  about  the  Association,  but  to  thank  you  per- 
sonally for  the  wonderful  party  you  gave  us  in 
San    Francisco    when    I    was    there    about    two 
months  ago     *     *     * " 
This   "wonderful   party"   may  or  may   not   have 
been  the  occasion  of  the  readjustment  to  make  room 
for  the  Oregon  company.    It  shows  that  at  the  time 
in   question   defendant   cement   makers   met   at   San 
Francisco.    At  the  time  referred  to  in  the  letter,  de- 
fendant Butchart  was  at  Del  Monte  and  San  Fran- 
cisco, as  his  letters  show,  expecting  to  see  the  Cali- 
fornia and  Washington  makers.    Mr.   Eden's  letter 
was  only  a  circumstance,  but  the  jury  was  entitled 
to  consider  it.   Mr.  George's  letter  has  no  importance, 
and  its  only  reason  for  being  in  the  case  is  that  it  was 
part  of  the  correspondence  between  him    and    Mr. 
Eden. 

Exhibit  76. 

As  to  Exhibit  76,  it  is  a  letter  from  Mr.  Eden  to 
Aman  Moore  written  in  March,  1916.  This  is  the 
same  Mr.  Eden  who  is  a  defendant,  and  president  of 
the  Superior  company  at  Seattle.  The  government 
claimed  that  the  Washington  companies  agreed  to 
withdraw  from  Oregon  in  1916. 

Exhibit  76  has  one  clause  corroborating  the  gov- 
ernment's theory,  viz:  "as  we  will  probably  not  par- 
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ticipate  in  the  cement  tonnage  of  the  State  of  Oregon, 
we  can  not  see  our  way  clear  to  assume  any  part  of 
the  expense  of  the  promotion  work."  The  only  thing 
of  interest  in  this  letter  is  this  statement  that  the 
Washington  company  would  not  participate  in  the 
Oregon  cement  business;  but  for  that  statement  it  is 
pertinent  and  admissible. 

Exhibit  98  is  Moore's  answer  to  Exhibit  76. 

Exhibit  77. 

Exhibit  77  is  another  of  Mr.  Eden's  letters,  this 
time  to  a  co-defendant,  Fred  R.  Muhs,  of  the  Santa 
Cruz  and  Standard  companies  in  California  with 
Muhs'  answer.  Again  it  confirms  the  withdrawal  of 
the  Washington  company  from  Oregon.  The  letter 
is  dated  July  29,  1916.    He  says: 

"When  the  northern  mills  were  marketing  cement 
in  Oregon,  we  made  it  a  practice  to  employ  an  in- 
spector" etc.  Thus  showing  that  the  northern  mills 
were  no  longer  marketing  cement  in  Oregon.  It  is 
another  circumstance,  not  of  prime  importance  either 
way,  but  sufficient  to  justify  its  admission. 

Exhibit  89. 

This  letter  was  written  (Trans.  628)  by  Aman 
Moore  to  the  defendant  Butchart.  A  number  of  Mr. 
Butchart's  letters  were  introduced,  among  them  Ex- 
hibit 88  (Trans.  625)  dated  December  29,  1915,  say- 
ing among  other  things: 

"We  will  be  unable  to  quote  prices  on  any 
quantity  until  we  have  gone  into  the  subject  with 
the  California  and  Washington  makers  *  *  * 
It  will  be  difficult  for  us,  a  new  company,  to  se- 
cure the  higher  price  unless  we  are  permitted  to 
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name  the  price  at  which  cement  is  to  be  sold  in 
Oregon.   An  understanding  should  be  arrived  at 
whereby  we  are  assured  of  disposing  of  the  out- 
put of  the  1  kiln  plant.     To  obtain  this  will  re- 
quire careful  handling,  but  I  am  in  hopes  that  it 
can  be  done     *     *     *  " 
Aman  Moore's  letter,  which  is  Exhibit  89  was  in 
response  to  the  foregoing  letter  of  Mr.  Butchart.  This 
letter  of  Moore  is  admissible  because  it  is  a  part  of 
the  correspondence  between  the  men,  and  also  be- 
cause, in  response  to  the  above  quoted  suggestions, 
Moore  wrote  the  defendant  (Trans.  628) : 

"As  you  know,  it  has  been  the  universal  prac- 
tice in  this  country  for  a  new  plant  when  enter- 
ing the  market  to  force  its  way  in  by  cutting 
prices  *  *  *  jf  ^/e  can  establish  our  own 
market  without  cutting  prices,  we  will  have  per- 
formed a  miracle     *     *     * " 

Exhibit  105. 

This  exhibit  consists  of  three  letters  (Trans.  651- 
654)  passing  between  defendant  W.  H,  George  and 
Carl  Leonardt,  the  latter  being  one  of  the  stockhold- 
ers of  the  Oregon  company.  They  were  written  in 
February,  1916,  at  which  time  Mr.  Butchart  was  in 
California  where  he  said  he  was  going  to  consult  the 
California  makers  of  cement.  This  exhibit  shows  that 
defendant  George  was  trying  to  get  in  touch  with  de- 
fendant Butchart  at  that  time. 

Exhibit  30. 

Counsel's  argument  as  to  Exhibit  89  indicates  that 
they  intend  Exhibit  30. 

This  is  a  letter  written  September  24,  1914,  by  de- 
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fendant  Tyler  Henshaw  to  defendant  Butchart,  at  a 
time  when  the  plant  at  Oswego  was  being  projected. 
(Trans.  805-810.)  It  is  a  long  letter,  discussing  the 
possible  building  of  a  new  cement  plant  in  California, 
(Trans.  806)  and  mentions  the  proposed  Oregon 
plant.  (Trans.  809.)  The  letter,  in  relating  the  writ- 
er's conversation  with  Leonardt,  shows  the  natural 
attitude  of  an  existing  maker  of  cement  toward  a  sup- 
posed new  competitor.  It  also  contains  a  very  thinly 
veiled  suggestion  as  to  what  the  new  Oregon  com- 
pany might  expect  in  the  way  of  competition  at  that 
time.  It  was  material  for  the  jury  to  compare  Hen- 
shaw's  expressions  of  attitude  at  that  time,  with  what 
his  attitude  actually  was  when  the  Oregon  plant  be- 
gan operating  nearly  two  years  later.  This  letter  is 
another  of  the  many  circumstances  which  the  jury 
was  entitled  to  consider  in  determining  the  situation 
with  reference  to  the  cement  combination.  It  is  true 
the  letter  itself  suggests  no  illegal  combination. 

It  suggests  the  opposite;  it  suggests  the  serious 
competition  the  new  Oregon  mill  might  expect  to 
meet.  By  telling  defendant  Butchart  what  he  could 
and  would  do  to  Leonardt's  new  mill,  he  made  Butch- 
art ask  himself  what  might  be  the  fate  of  the  new 
Oregon  mill.  But  that  was  in  1914,  and  when  two 
years  later  the  Oregon  mill  began  making  cement, 
Henshaw's  conduct  was  so  unlike  his  promises  that 
it  fairly  raises  the  question  what  brought  about  the 
change;  and  is  proper  for  consideration  in  determin- 
ing whether  there  was  a  combination. 

Evidence  as  to  Prices. 

Objection  was  made  to  evidence  of  the  price  paid 
by  consumers  for  cement  in  1916.  Such  evidence  was 
proper  under  the  indictment,  which  alleges  that  the 
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combination  prevented  the  sale  of  cement  in  Oregon 
otherwise  than  upon  arbitrary  and  non-competitive 
prices,  fixed  and  agreed  upon  in  advance,  and  further 
that  consumers  "have  been  compelled  to  pay  for  such 
cement  arbitrary  prices,  and  prices  greatly  in  excess 
of  the  prices  at  which  they  would  have  secured  such 
cement  if  said  defendants  had  not  engaged  in  said 
unlawful  combination  in  restraint  of  such  trade  and 
commerce  as  aforesaid"  (Trans.  P.  14). 

Counsel  say  that  no  attempt  was  made  to  show 
that  these  appealing  defendants  undertook  to  fix 
prices.  We  introduced  the  letter  of  defendant  Butch- 
art  (Ex.  88,  Trans.  625)  in  which  he  said  he  was  go- 
ing to  confer  with  the  Washington  and  California 
makers  and  wrote:  "It  will  be  difficult  for  us,  a  new 
company,  to  secure  the  higher  price  unless  we  are 
permitted  to  name  the  price  at  which  cement  is  to  be 
sold  in  Oregon."  In  the  face  of  this  counsel  argue 
"If  consumers  were  deprived  of  the  benefit  of  com- 
petition and  were  compelled  to  pay  arbitrary  prices 
for  cement,  the  defendants  on  trial  had  nothing  to  do 
with  this  result."  Such  argument  can  not  overcome 
the  effect  of  such  a  letter  as  Exhibit  88. 

EXCLUDED  EVIDENCE. 

The  Minor  Letters. 

Complaint  is  made  of  the  exclusion  by  the  court 
of  two  letters  written  by  Mr.  Wirt  Minor  to  Aman 
Moore,  under  date  of  July  25,  1916,  and  August  29, 
1916  (Trans.  811-814).  Also  a  telegram  to  Mr. 
Butchart  from  C.  Boettcher,  R.  J.  Morse  and  E. 
Possett  dated  July  27,  1916.  (Trans.  825.)  It  is  argued 
that  these  letters  and  telegram  were  offered  to  im- 
peach Aman  Moore  and  show  that  "Aman  Moore, 
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notwithstanding  the  charges  he  had  made  against 
Butchart  and  Clark  M.  Moore,  had  agreed  that  the 
sales  department  should  remain  in  charge  of  Clark 
M.  Moore,,  and  that  Butchart's  powers  as  president 
should  not  be  interfered  with."     (Brief  117.) 

Mr.  Minor  was  one  of  the  directors  of  the  Oregon 
company,  and  was  its  attorney.  He  was  on  the  wit- 
ness stand  (Ev.  579  et.  seq.)  and  had  full  opportunity 
to  testify  directly  to  any  facts  within  his  knowledge 
tending  to  impeach  Aman  Moore.  Mr.  Minor  testi- 
fied in  detail  regarding  the  suit  for  an  injunction 
brought  by  Aman  Moore,  and  to  his  own  demand  up- 
on Aman  Moore  for  the  evidence  of  an  illegal  combi- 
nation, but  nothing  was  said  in  Mr.  Minor's  testi- 
mony about  the  letters  of  July  25  and  August  29, 
1916. 

There  is  nothing  in  either  of  these  letters  to  sup- 
port in  any  way  the  claim  now  made  that  they  were 
for  impeachment,  nor  that  Aman  Moore  agreed  to  be 
satisfied  with  Clark  Moore  or  Mr.  Butchart.  Both 
letters  were  written  by  Mr.  Minor.  The  first  has  to 
do  entirely  with  the  manner  of  calling  a  special  meet- 
ing of  the  board  of  directors  (Trans.  811-813).  The 
second  is  a  pointed  demand  by  Mr.  Minor  that  he  be 
afforded  an  opportunity  to  investigate  the  facts  which 
were  the  basis  of  Aman  Moore's  suit,  an  opportunity 
to  examine  the  evidence  of  those  facts,  and  that  he 
be  advised  by  what  authority  Aman  Moore  brought 
the  suit  in  the  name  of  the  company.  (Trans.  814.) 

Not  only  do  the  letters  themselves  show  nothing 
of  impeachment,  but  no  questions  concerning  them 
looking  toward  impeachment  were  asked  of  Aman 
Moore.  It  has  already  been  remarked  that  Mr.  Minor 
on  the  witness  stand  was  silent  about  these  letters. 
They  were  not  offered  for  impeachment.   They  were 
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offered  together,  in  the  course  of  cross  examining 
Aman  Moore,  in  the  following  manner:  (Ev.  212) 

"Mr.  Winfree:     How  about  these  others? 

"Mr.  Humphreys:  I  don't  see  that  they  are 
material;  I  don't  care  about  them  particularly  except 
that  they  are  not  material.  One  of  them  is  concerning 
the  call  of  a  meeting  of  directors  and  the  other  is  a 
demand  from  Mr.  Minor  of  Aman  Moore  to  supply 
him  with  evidence  in  his  possession. 

"Court:  I  don't  think  these  letters  have  any- 
thing to  do  with  the  case. 

"Mr.  Minor:  We  except  to  your  Honor's  rul- 
ing. We  except  to  your  Honor's  ruling  in  regard  to 
the  letter  which  I  wrote  to  Mr.  Aman  Moore  July 
25th,  1916,  in  which  I  expressed  my  willingness  and 
desire  to  have  this  meeting  called.  The  other  I  wrote 
him  on  August  29th  and  I  desire  to  except  to  your 
Honor's  ruling  on  that. 

"Mr.  Winfree:  It  is  admitted  they  were  sent  and 
received? 

"Mr.  Humphreys:     Yes." 

Where  no  foundation  for  impeachment  is  laid, 
where  the  letters  themselves  are  not  of  impeaching 
character,  and  where  their  author  afterward  is  on  the 
witness  stand  with  full  opportunity  to  give  direct  evi- 
dence of  any  impeaching  facts  within  his  knowledge, 
we  believe  there  can  be  no  error  in  excluding  such  let- 
ters as  these. 

The  telegram  (Trans.  825)  is  discussed  here  be- 
cause counsel  in  their  brief  have  grouped  these  three 
exhibits  for  discussion.  Like  the  letters,  the  telegram 
is  not  of  impeaching  character.  It  is  not  signed  by 
any  of  the  defendants  in  the  indictment,  and  no 
foundation  for  impeachment  was  laid  in  the  examina- 
tion of  Aman  Moore.    The  telegram  was  not  signed 
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by  him,  nor  addressed  to  him.  It  was  first  offered 
at  the  trial  in  connection  with  the  evidence  of  Mr. 
Minor  (Ev.  592-593)  who  testified: 

''The  telegram  dated  June  (July?)  27th  addressed 
to  Mr.  R.  P.  Butchart  was  either  read  to  me  or  shown 
to  me  by  Mr.  Aman  Moore;  the  other  telegram  I 
never  saw  until  a  few  days  ago,  possibly  a  week  ago, 
I  don't  know  the  exact  date.  I  said  telegram;  I  should 
say  that  either  the  original  telegram  or  a  copy  of  the 
telegram  was  shown  or  read  to  me;  I  don't  know 
about  the  original." 

**Mr.  Winfree:     Offered  in  evidence. 

''Mr.  Humphreys:  I  don't  see  that  this  telegram 
is  material;  addressed  to  Mr.  Butchart,  and  signed  by 
three  persons  not  connected  with  this  case. 

"Mr.  Winfree:  I  will  ask  the  court  to  look  at  it 
before  ruling  on  it;  we  offer  this,  your  Honor,  for 
the  purpose  particularly  of  impeaching  Mr.  Aman 
Moore,  to  show  what  the  agreement  was  at  that  time 
and  Mr.  Moore's  action  in  connection  with  his  agree- 
ment with  the  company. 

"Court:  Was  Mr.  Moore  asked  anything  about 
this? 

"Mr.  Humphreys:    He  was  not. 

"Court:    Not  called  to  his  attention  at  all? 

"Mr.  Winfree:  This  particular  telegram  was  not, 
but  the  meetings  referred  to  were  called  to  his  atten- 
tion and  he  testified  with  reference  to  meetings  be- 
tween Mr.  Ross  and  himself  afterv^^ards  and  he  denied 
that  he  was  to  take  the  position  suggested  in  this  tele- 
gram. It  is  a  flat  contradiction  of  Mr.  Moore's  testi- 
mony. 

"Court:  I  don't  think  it  is  competent;  signed  by 
three  not  interested  in  this  controversy;  I  don't  think 
it  is  competent  against  Mr.  Moore." 
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There  can  be  no  doubt  of  the  correctness  of  the 
court's  ruling.  The  principles  on  which  it  stands  are 
elementary.  If  the  defense  expected  to  show,  as 
counsel  say,  that  Aman  Moore  agreed  that  Clark 
Moore  should  stay,  and  that  Mr.  Butchart's  presi- 
dential powers  should  not  be  disturbed,  their  proper 
course  was  to  bring  to  the  witness  stand  the  three 
men  who  signed  the  telegram.  There  was  nothing  in 
the  court's  ruling  that  barred  them  from  producing 
such  testimony,  if  it  were  available.  They  were  not 
denied  any  right  to  impeach  Aman  Moore,  nor  to  at- 
tack his  credibility.  But  the  rules  for  the  impeach- 
ment of  witnesses  are  well  settled,  and  they  do  not 
permit  of  impeachment  by  the  sort  of  evidence  here 
in  question. 

INSTRUCTIONS  TO  THE  JURY. 
Monopoly. 

It  is  argued  that  count  two  of  the  indictment 
limits  the  charge  of  monopoly  to  the  state  of  Oregon, 
that  the  charge  of  the  court  to  the  jury  is  not  so 
limited,  and  that  it  is  therefore,  erroneous.  But  such 
an  instruction  would  not  have  been  proper. 

There  is  a  distinction  between  the  venue  of  the 
acts  which  produce  the  monopoly,  and  the  effect  of 
those  acts  on  trade  and  commerce.  Whatever  was 
done  in  the  state  of  Oregon  by  way  of  overt  acts 
could  have  effect  reaching  beyond  the  boundaries  of 
the  state  and  produce  monopoly  elsewhere.  Similarly 
interstate  trade  within  the  state  of  Oregon  could  be 
affected  by  acts  committed  without  the  state,  but 
which  produced  monopolizing  results  within  the 
state. 

Count  two  of  the  indictment  says  that  the  defend- 
ants 


56 

"in  and  by  engaging  *  *  *  jj^  ^j^g  unlaw- 
ful combination  in  restraint  of  the  trade  and  com- 
merce of  said  concerns  in  said  first  count  de- 
scribed *  *  *  unlawfully  have,  in  the  Dis- 
trict of  Oregon  and  within  the  jurisdiction  of  this 
court,  monopolized  said  trade  and  commerce,  it 
being  a  part  of  the  trade  and  commerce  among 
the  several  states,  etc." 

This  shows  not  only  the  place  where  the  monopo- 
lizing was  done,  i.  e.,  in  the  District  of  Oregon;  but 
also  the  thing  monopolized,  i.  e.,  "said  trade  and  com- 
merce," and  the  same  count  previously  refers  to  "the 
trade  and  commerce  of  said  concerns  in  said  first 
count  described."  Reference  to  the  first  count  dis- 
closes that  it  describes  the  trade  and  commerce  in 
cement  carried  on  by  the  concerns  named  in  the  states 
of  Oregon,  California  and  Washington.  It  needs  no 
argument  to  demonstrate  that  an  act  done  within  a 
state  may  have  effect  reaching  beyond  the  boundaries 
of  the  state.  There  is  no  need  to  confuse  the  venue 
of  the  act  with  the  thing  on  which  the  act  h?s  effect. 

The  charge  of  the  court  (Trans.  447)  refers  the 
jury  to  the  indictment  for  details  "You  will  have  the 
indictment  and  can  examine  it  at  your  leisure  to 
ascertain  the  details  of  the  statement.  For  the  present 
purposes  what  I  have  said  is,  I  think,  sufficient.  The 
second  count  charges  the  same  parties,  by  means  of 
the  same  arrangement  and  combination,  with  mo- 
nopolizing the  trade  in  cement  in  these  several 
states." 

Defendants'  counsel,  in  requesting  instructions  on 
the  monopoly  count,  used  similar  language  (Trans. 
845)  and  assign  as  error  the  court's  refusal  to  give 
their  instruction.    It  is  in  these  words: 

"There  is  no  evidence  in    this    case    which 


57 

tends    to    show  that  either  R.   P.   Butchart  or 

Clark  M.  Moore  monopoHzed  or  attempted  to 

monopoHze  the  trade  or  commerce  in  Portland 

cement  among  the  states  or  combined  with  any 

person  or  persons  to  monopolize  any  part  of  the 

trade  or  commerce  in  Portland  cement  among 

the  several  states.    You  will  therefore  return  a 

verdict  in  their  favor  in  the  second  count  of  the 

indictment." 

In  addition  to  framing  this  instruction,  counsel 

failed  to  save  a  proper  exception  to  the  instruction 

given.    The  exception  is  noted  at  page    662    of    the 

transcript  of  evidence,  as  follows: 

"And  also  to  except  to  so  much  of  your  Hon- 
or's charge  as  relates  to  monopoly." 
That  such  an  exception  is  inadequate  is  held  in 
Hammond  vs.  U.  S.  (9  CCA)  246  Fed.  40-47  et  seq. 
and  Jones  vs.  U.  S.  (9  CCA)  265  Fed.  235-241.  The 
vice  in  this  exception  is  that  it  does  not  state  any 
point  as  to  which  there  was  error.  This  point  was 
raised  for  the  first  time  in  a  brief  filed  by  counsel  in 
support  of  their  motion  for  a  new  trial. 

In  Hammond  vs.  U.  S.  246  Fed.  40-47,  Judge  Ross 
said,  quoting  236  U.  S.  512: 

"The  primary  and  essential  function  of  an  ex- 
ception is  to  direct  the  mind  of  the  trial  judge  to 
a  single  and  precise  point  in  which  it  is  supposed 
that  he  has  erred  in  law,  so  that  he  may  recon- 
sider it  and  change  his  ruling  if  convinced  of 
error,  and  that  injustice  and  mistrials  due  to  in- 
advertent errors  may  thus  be  obviated.  An  ex- 
ception, therefore,  furnishes  no  basis  for  reversal 
upon  any  grounds  other  than  the  ones  spe- 
cifically called  to  the  attention  of  the  trial  court." 
In  Jones  vs.  U.  S.  265  Fed.  235-241,  Judge  Morrow 
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quoted  with  approval  the  following  language  of  Judge 
Ross: 

"The  rule  is  established,  by  decisions  almost 
innumerable,  that  to  entitle  an  appellant  to  call 
in  question  instructions  given  by  the  trial  court 
to  the  jury,  the  exception  or  exceptions  taken 
thereto  must  be  sufficiently  specific  to  direct  the 
attention  of  the  court  to  the  particular  error  or 
errors  complained  of,  to  the  end  that  the  court 
may  correct  the  error  should  one  be  found  to 
exist,  before  the  retirement  of  the  jury." 
In  discussing  the  instructions  relating  to  monopo- 
ly, counsel  in  their  brief  complain  about  that  part  of 
the  charge  which  says  that  the  geographical  limits 
of  Drain  or  Roseburg  on  the  south  and  the  Deschutes 
River  or  Umatilla  on  the  east  were  material  as  bear- 
ing only  .on  the  credibility  of    the    witness    Aman 
Moore.   This  part  of  the  instruction  appears  at  page 
452  of  the  transcript.  A  reading  of  it  will  show  at 
once  that  it  refers  only  to  count  one  of  the  indict- 
ment, and  that  it  was  not  given  by  the  court  to  the 
jury  as  a  part  of  the  charge  relating  to  the  monopoly 
count. 

Butchart's  Letters. 

Particular  complaint  is  made  of  an  instruction  to 
the  effect  that  the  jury  had  the  right  to  consider 
Butchart's  failure  when  on  the  witness  stand  to  say 
anything  about  the  meetings  in  San  Francisco  re- 
ferred to  in  his  letters,  or  to  offer  any  explanation  of 
the  letters  or  any  other  statements  contained  therein. 
As  counsel  say  in  their  brief,  this  instruction  was 
based  on  Caminetti  vs.  U.  S.,  242  U.  S.  470-493.  The 
instruction  itself  is  at  pages  466-467  of  the  transcript, 
and  is  as  follows: 
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"Now  the  defendants  Moore  and  Butchart 
have  each  testified  in  this  case.  You  should  ap- 
ply to  their  testimony  the  same  rule  that  you  ap- 
ply to  that  of  any  other  witness,  and  give  them 
such  faith  and  credit  as  you  think  their  testimony 
is  entitled  to,  keeping  in  mind,  as  you  should,  in 
weighing  their  evidence,  the  interests  they  nat- 
urally have  in  the  result  of  this  case.  Mr.  Butch- 
art, however,  while  upon  the  stand,  testified  that 
he  did  not  make  certain  statements  attributed  to 
him  by  Aman  Moore,  but  said  nothing  about  the 
letters  written  by  him  to  Aman  Moore;  nor  did 
he  say  anything  about  the  meeting  in  San  Fran- 
cisco referred  to  in  these  letters,  nor  offer  any 
explanation  of  the  letters,  or  any  other  state- 
ment contained  therein.  Now  this  was  his  privi- 
lege, and  being  a  defendant  he  could  not  be  re- 
quired to  say  more  if  he  did  not  desire  to  do  so, 
nor  could  he  be  cross  examined  as  to  matters  not 
covered  by  direct  testimony,  but  (in)  passing  up- 
on the  evidence  in  this  case  for  the  purpose  of 
finding  the  facts,  you  have  a  right  to  take  this 
omission  of  the  defendant  into  consideration.  A 
defendant  is  not  required  under  the  law  to  take 
the  witness  stand.  He  can  not  be  compelled  to 
testify  at  all,  and  if  he  fails  to  do  so  no  inference 
unfavorable  to  him  may  be  drawn  from  that  fact, 
nor  is  the  prosecution  permitted  in  that  case,  to 
comment  unfavorably  upon  the  defendant's  si- 
lence. But  where  a  defendant  elects  to  come  up- 
on the  witness  stand  and  testify,  he  then  sub- 
jects himself  to  the  same  rulings  that  apply  to 
any  other  witness,  and  if  he  has  failed  to  deny  or 
explain  acts  of  an  incriminating  nature  that  the 
evidence  of  the  prosecution  tends  to    establish 
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against  him,  such  failure  may  not  only  be  com- 
mented upon,  but  may  be  considered  by  the  jury 
with  all  the  circumstances  in  reaching  their  con- 
clusion as  to  his  guilt  or  innocence,  since  it  is  a 
legitimate  inference  that  could  he  have  truthfully 
denied  or  explained  the  incriminating  evidence, 
if  there  is  any  against  him,  he  v^ould  have 
done  so." 

The  objection  most  strongly  urged  by  counsel  to 
this  instruction  is  that  "there  was  nothing  in  these 
letters  which  Mr.  Butchart  was  called  upon  to  deny, 
and  nothing  in  these  letters  which  he  was  called  upon 
to  explain";  and  also  that  he  "could  not  be  called  up- 
on to  say  anything  about  the  'meeting  in  San  Fran- 
cisco' referred  to  in  these  letters." 

Before  quoting  the  letters,  we  wish  to  refer  to  the 
situation,  as  disclosed  by  the  record,  in  which  the  let- 
ters were  written. 

Defendant  Butchart  was  a  cement  maker  in  Brit- 
ish Columbia.  For  some  years  he  had  owned  stock  of 
the  Washington  Portland  Cement  Company  to  the 
amount  of  $100,000.  Since  1910  he  had  been  finan- 
cially interested  in  the  Oswego  project  in  the  varying 
forms  of  its  organization.  In  December,  1915,  he  be- 
came president  of  the  Oregon  company,  which  com- 
pleted the  construction  of  the  Oswego  plant  and 
operated  it. 

The  letters,  then,  were  written  by  a  man  who  was 
on  the  point  of  launching  a  new  cement  factory,  in 
a  country  whose  laws  require  the  free  and  natural 
flow  of  interstate  commerce  along  its  accustomed 
channels;  he  was  on  the  point  of  coming  into  the 
cement  market  in  the  only  territory  on  the  Pacific 
Coast  where  the  cement  trade  retained  its  interstate 
character,  namely  in  the  state  of  Oregon.    In  that 
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state  the  California  and  Washington  companies  still 
carried  on  interstate  trade  in  cement  from  Salem 
north  to  the  Columbia  river. 

As  the  plant  neared  completion,  the  sales  man- 
ager, Aman  Moore,  became  increasingly  anxious  to 
adopt  an  aggressive  sales  policy.  The  correspondence 
between  the  two  men,  in  this  situation,  shows  clearly 
what  was  in  defendant  Butchart's  mind.  (Trans.  616- 
645.) 

He  wrote  from  British  Columbia  on  June  14,  1915: 
"Our  company  above  all  others  has  an  object 
in  keeping  prices  up.   There  is  no  reason  for  ce- 
ment selling  lower  at  Portland  than  at  San  Fran- 
cisco and  Seattle,  and  I  think  I  can  aid  in  effect- 
ing this."    (Trans.  623;  Ex.  86.) 
On  December  29,  1915,  he  wrote  from  Victoria, 
B.  C: 

"We  will  be  unable  to  quote  prices  on  any 
quantity  until  we  have  gone  into  the  subject  with 
the  California  and  Washington  makers.  Unques- 
tionably the  price  should  be  the  same  at  Portland 
as  at  Seattle,  San  Francisco  and  Tacoma  *  *  * 
It  will  be  difficult  for  us,  a  new  company,  to  se- 
cure the  higher  price  unless  we  are  permitted  to 
name  the  price  at  which  cement  is  to  be  sold  in 
Oregon.  An  understanding  should  be  arrived  at 
whereby  we  are  assured  of  disposing  of  the  out- 
put of  the  1  kiln  plant.  To  obtain  this  will  require 
careful  handling  but  I  am  in  hopes  that  it  can  be 
done.  *  *  *  I  have  no  invitation,  and  in  any 
case  will  be  unable  to  attend  the  manufacturers' 
meeting  in  San  Francisco,  but  will  meet  one  or 
more  of  the  makers  in  Seattle  on  Monday  or 
Tuesday  next  and  will  impress  upon  them  our 
views.     I  must  be  in  Toronto  on  the  10th  and 
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purpose  returning  home  by  way  of  San  Francisco 

towards  the  end  of  the  month  and  if  necessary 
will  try  and  arrange  to  have  some  of  the  Wash- 
ington makers  meet  me  there,  to    go    into   the 
whole  subject,  and  as  I  am  in  very  close  touch 
with  some  of  the  makers,  I  think  it  better  that 
you  leave  this  entirely  in  my  hands  for  the  pres- 
ent."  (Trans.  625-626;  Ex.  88.) 
He  was  at  Del  Monte  and  San  Francisco  in  Febru- 
ary and  March,  1916,  when  Aman  Moore  wrote  urg- 
ing that  a  decision  be  made  as  to  some  matters  con- 
cerning the  sales  department.    Mr.   Butchart  wrote 
on  February  15,  1916,  from  Del  Monte: 

"I  hope  to  see  Mr.  Hinshaw  and  Mr.  Coats 
shortly  *  *  *  I  have  arranged  to  go  to  San 
Francisco  on  the  17th  and  will  write  you  after- 
wards regarding  sales  *  "  *  Trans.  638; 
Ex.  92.) 
Again  writing  from  Del  Monte  on  March  2,  1916: 

"I  note  what  you  say  regarding  pushing  sales 
and  am  quite  as  anxious  as  you  that  we  should 
get  busy  on  the  sales  end,  but  we  are  not  ready 
to  make  a  quotation  to  any  one.  Don't  worry. 
Have  you  named  any  price  for  the  car  loads  you 
have  sold?  (Trans.  639;  Ex.  94.) 
On  March  14,  1916,  he  wrote  from  San  Francisco: 

''I  can  quite  understand  your  impatience  to 
push  sales.  Some  of  the  Washington  makers  will 
be  here  Friday.  I  expect  we  will  have  something 
definite  next  week,  in  the  meantime  just  as  well 
to  forego  any  expenditures  in  the  way  you  sug- 
gest. (Trans.  643;  Ex.  96.) 
And  finally  from  Los  Angeles,  on  March  31,  1916, 
this  very  significant  letter  to  Aman  Moore: 

"I  learn  with  regret  that  you  have  recently 
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had  Mr.  HoUister  in  Washington  soUciting  busi- 
ness for  our  company.  This  is  in  the  face  of  a 
request  that  you  do  nothing  in  this  respect  other 
than  to  advise  the  trade  by  circular  letter  that 
Oregon  cement  will  be  on  the  market  in  April. 
You  assured  me  that  you  would  do  nothing 
further  than  this.  I  would  ask  you  again  to  leave 
the  sales  alone  for  a  time  and  I  have  written  Mr. 
Newlands  to  confer  with  you  regarding  some 
other  position  in  the  works  for  Mr.  Hollister. 
(Trans.  644;  Ex.  97.) 

Accompanied  by  a  copy  of  letter  to  Mr.  Newlands, 
then  superintendent,  saying: 

"Mr.    Hollister    has    been    doing    things    he 
should  not  do,  at  Walla  Walla,  Washington,  and 
Baker,  La  Grande  and  Pendleton,  Oregon,  and 
although   Mr.   Moore  is  responsible  for  this,   I 
do  not  see  that  we  require  Mr.  Hollister's  serv- 
ices further  in  connection  with  sales.  If  you  can 
find  anything  else  around  the  plant  that  he  can 
do  and  make  himself  useful  you  might  arrange  to 
retain  him,  but  if  you  can  not  do  so  profitably 
you    would    better    ask    for    his    resignation." 
(Trans.  644-645;  Ex.97.) 
In  addition  to  the  foregoing  letters,  Aman  Moore 
testified   (Trans.   160;  Ev.   137)   that  on  arriving  at 
Portland  Mr.  Butchart  told  him  that  he  (Butchart) 
had  had  a  meeting  with  California  and  Washington 
cement  makers  at  San  Francisco  during  the  week  of 
March  17  to  25,  1916,  at  which  they  agreed  to  limit 
the  territory  of  the  Oregon  company,  and  that  be- 
cause of  the  invasion  by  Hollister  of  Washington  and 
eastern  Oregon  territory  under  the  direction  of  the 
witness,  defendant   Henderson  of  the  Pacific  Port- 
land (California)  and  defendant  Coats  of  the  Wash- 
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ington  Portland  companies  had  said  that  Aman 
Moore  was  persona  non  grata  as  sales  manager,  and 
insisted  that  he  be  removed;  and  about  three  days 
after  Mr.  Butchart  returned  from  California,  Aman 
Moore  was  removed  as  sales  manager  and  defendant 
Clark  Moore  was  installed  in  his  place. 

Defendant  Eden  testified  (Trans.  129;  Ev.  78-79) 
that  he  met  various  Pacific  Coast  cement  makers  fre- 
quently at  San  Francisco  from  1914  to  1916,  and  that 
at  practically  every  meeting  there  were  discussions 
as  to  prices  charged  and  the  territory  served  by  the 
various  mills. 

Defendant  Coats  testified  (Trans.  211;  Ev.  222) 
about  the  original  combination  of  1914,  and  said  there 
was  a  further  conference  at  San  Francisco  in  the 
winter  of  1915-1916 — he  fixes  the  time  as  December, 
1915 — at  which  there  were  present  practically  the 
same  persons  who  attended  the  former  conference, 
and  at  which  the  Washington  cement  companies  were 
told  to  get  out  of  Oregon,  and  he  said  that  they  did  so. 

Other  witnesses  established  the  fact  that  after  the 
Oregon  company  came  into  the  market  the  Wash- 
ington companies  no  longer  sold  cement  in  Oregon, 
(Halderman,  Trans.  220;  Nottingham,  Trans.  216; 
Clark,  Trans.  228,  Ex.  116,  Trans.  655;  see  also  Ex. 
76,  Trans.  608;  Ex.  77 .)  Oregon  cement  came  on  the 
market,  not  only  without  a  reduction  in  price,  but  at 
a  higher  price  than  had  been  paid  for  Washington 
and  California  cement  (Trans.  220,  224,  255)  and  the 
Oregon  company  did  not  sell  in  Washington,  but 
ignored  or  evaded  inquiries  from  Washington,  from 
even  so  reputable  a  concern  as  the  Denny-Renton 
Clay  &  Coal  Company,  which  asked  for  a  quotation 
on  100,000  barrels  (Trans.  647)  with  the  result,  as 
testified  by  its  general  manager,  (Trans.  262)  "We 
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were  not  given  any  reason    particularly;    we    were 
simply  staved  off  from  time  to  time." 

Requests  to  the  Oregon  company  from  points  in 
Washington  for  quotations  were  avoided  (Exhibits 
80,  103,  145,  146,  147,  148,  149,  150;  Trans.  614,  615, 
649,668,669,670,  671,  672)  or  if  a  quotation  was 
made,  it  was  only  after  defendant  Clark  Moore  had 
telephoned  his  co-defendant  Eden,  at  Seattle  to  learn 
their  price  (Trans.  128-131)  and  then  quoted  a  price 
which  was  not  only  higher  than  the  Washington 
makers  were  quoting  (Ex.  72,  7Z\  Trans.  594,  595) 
but  a  price  ($2.68  per  bbl.  f.  o.  b.  Seattle)  which,  al- 
lowing for  freight,  was  higher  than  the  Oregon  com- 
pany was  getting  at  Portland. 

This  continued  until  the  expose  resulting  from 
Aman  Moore's  law  suit,  and  its  culmination  is  shown 
by  a  telegram  sent  on  August  29,  1916,  by  the  assist- 
ant sales  manager,  J.  E.  Moore,  to  his  brother,  sales 
manager  Clark  M.  Moore,  at  Denver,  (Ex.  134; 
Trans.  547)  as  follows: 

''Bitter  complaint   in  director's  meeting  be- 
cause we  do  not  sell  in  Vancouver;  lawyers  also 
kick  to  beat  the  band;  don't  you  think  it  best  to 
establish  agency  there?    Do  not  see  how  we  can 
get  around  it  with  things  going  the  way  they  are. 
I  advise  it." 
This  is  a  brief  outline  of  the  facts  proved  by  the 
government,  and  indicates  the  condition  of  the  case 
when  the  defendant  Butchart  took  the  witness  stand. 
He  limited  his  testimony  (Trans.  354-357;  Ex.  439- 
441)  to  a  denial  of  the  conversations  testified  to  by 
Aman  Moore.   He  did  not  deny  that  there  were  meet- 
ings at  San  Francisco  of  the  kind  Aman  Moore  told 
about;  he  merely  testified  that  he  did  not  tell  Aman 
Moore  there  were  such  meetings.  He  did  not  deny 
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that  there  was  an  agreement  with  California  and 
Washington  cement  makers  limiting  territory;  he 
merely  testified  that  he  did  not  tell  Aman  Moore 
there  was  such  an  agreement. 

Mr.  Butchart  was  silent  about  his  letters  an- 
nouncing his  purpose  to  go  to  San  Francisco  to  con- 
fer with  the  cement  makers  to  the  end  that  the  Ore- 
gon company  should  name  the  price  of  cement  in 
Oregon,  and  that  an  understanding  be  reached  assur- 
ing his  company  of  disposing  of  the  output  of  the  1 
kiln  plant. 

The  letters  show  clearly  what  Mr.  Butchart  in- 
tended to  do.  The  facts  and  circumstances  show 
clearly  what  actually  was  done.  When  the  whole  case 
is  considered,  it  is  believed  to  come  squarely  within 
the  rule  in  the  Caminetti  case.  It  will  be  seen,  upon 
comparison,  that  the  instruction  complained  of  is  as 
nearly  in  the  precise  language  of  the  instruction  that 
was  approved  in  the  Caminetti  case  as  it  was  possible 
to  make  it. 

The  charge  of  the  court  did  not  put  upon  Mr. 
Butchart  the  burden  of  explaining  every  inculpatory 
fact  shown  or  claimed  to  be  established  by  the  prose- 
cution. It  commented  only  upon  his  omission  to 
speak  about  matters  peculiarly  within  his  own  knowl- 
edge, namely,  the  letters  written  by  him  to  Aman 
Moore,  or  the  meeting  in  San  Francisco  referred  to 
in  those  letters  or  to  "offer  any  explanation  of  the 
letters  or  any  other  statement  contained  therein." 
The  jury  was  then  told: 

"Now  this  was  his  privilege,  and  being  a  de- 
fendant he  could  not  be  required  to  say  more  if 
he  did  not  desire  to  do  so,  nor  could  he  be  cross 
examined  as  to  matters  not  covered  by  direct 
testimony,  but  in  passing  upon  the  evidence  in 
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this  case  for  the  purpose  of  finding  the  facts,  you 
have  a  right  to  take  this  omission  of  the  defend- 
ant into  consideration." 

The  Supreme  Court,  in  approving  the  instruction 
in  the  Caminetti  case,  said  (242  U.  S.  470-494) : 

"When  he  took  the  w^itness  stand  in  his  own 
behalf,  he  voluntarily  relinquished  his  privilege 
of  silence,  and  ought  not  to  be  heard  to  speak 
alone  of  those  things  deemed  to  be  for  his  in- 
terest and  be  silent  v^here  he  or  his  counsel  re- 
gard it  for  his  interest  to  remain  so,  v^ithout  the 
fair  inference  v^hich  would  naturally  spring  from 
his  speaking  only  of  those  things  which  would 
exculpate    him    and    refraining  to   speak  upon 
matters  which  might  incriminate  him."     *     *     * 
"We  agree  with  the  Circuit  Court  of  Appeals 
that  it  was  the  privilege  of  the  trial  court  to  call 
the  attention  of  the  jury  in  such  manner  as  it 
did  to  this  omission  of  the  accused  when  he  took 
the  stand  in  his  own  behalf." 
The  trial  court  might  well  have  gone  farther  and 
remarked  upon  the  failure  of  Mr.  Butchart  to  explain 
why  he  displaced  his  sales  manager    for    soliciting 
business  in  Washington,  or  his  failure  to  explain  what 
it  was  that  Hollister  had  been  doing  that  he  "should 
not  do,"  or  his  failure  to  explain  why  the  Oregon 
company  avoided  quoting  on  cement  inquiries  from 
Washington,  or  his  failure  to  explain  how  he  launched 
a  new  cement  factory  concurrently  with  the  with- 
drawal of  the  Washington  companies  from  the  Ore- 
gon market,  or  why  the  price  of  cement  did  not  recede 
on  the  advent  of  the  new  product.  It  is  so  unusual  for 
a  manufacturer  to  regret  that  some  one  is  trying  to 
sell  his  product  when  he  is  on  the  eve  of  starting  his 
factory,  that  it  would  at  least  have  been  interesting 
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to  hear  Mr.  Butchart's  reason  why  it  caused  him  re- 
gret to  learn  that  HoUister  had  been  sohciting  busi- 
ness for  him  in  Washington. 

Clark  M.  Moore. 

It  is  argued  that  as  to  Clark  M.  Moore  "there  is 
absolutely  no  evidence  tending  to  show  that  at  any 
time  he  knew  of  any  alleged  combination  or  agree- 
ment." 

The  jury  found  that  there  was  such  a  combina- 
tion; and  there  was  ample  evidence  on  which  to  base 
such  a  finding.  The  question  here  is  whether  there 
was  sufficient  evidence  to  justify  the  verdict  against 
Clark  Moore. 

The  general  situation  of  the  Oregon  company  at 
the  time  when  Clark  Moore  became  sales  manager 
has  been  pointed  out.  So  far  as  is  possible,  we  will 
avoid  repetition. 

The  case  against  Clark  Moore  is  this:  He  was 
brought  in  from  Denver  as  sales  manager  to  displace 
a  former  sales  manager  who  had  been  dismissed  for 
failing  to  observe  the  territorial  limits  that  had  been 
fixed;  he  came  from  Denver  to  Portland  by  way  of 
San  Francisco  at  the  invitation  of  California  cement 
makers  to  confer  with  them;  he  knew  of  the  under- 
standing that  the  Washington  companies  were  to 
stay  out  of  Oregon;  when  he  reached  Portland  he  v/as 
told  of  the  combination  in  detail  by  Am.an  Moore; 
and  with  such  knowledge,  he  conducted  the  sales  of 
the  Oregon  company  in  conformity  with  the  under- 
standing existing  among  the  cement  makers,  refus- 
ing to  quote  in  Washington,  and  observing  the  agree- 
ment as  to  price.  We  will  now  refer  to  the  record  sup- 
porting these  statements. 

That  he  knew  he  was  taking  the  place  of  a  deposed 
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sales  manager  who  was  dismissed  for  failure  to  ob- 
serve the  agreement,  see  Trans.  161-162,  where  Aman 
Moore  testified: 

"We  also  discussed  the  removal  of  Mr.  Hol- 
lister  from  the  sales  department  and  Mr.  Butch- 
art's  direction  about  it  because  Mr.  Hollister  had 
been  soliciting  business  for  our  company  in  the 
state  of  Washington.    We  discussed  the  whole 
situation  and  everything  pertaining  to  the  com- 
bine, the  matters  of  these  inquiries,  and  especially 
those  about  the  territory  which  we  were  not  sup- 
posed to  ship  or  quote." 
His  coming  by  way  of  San  Francisco  to  confer 
with  California  cement  makers  at  their  invitation  is 
shown  by  his  own  letter  (Trans.  P.  676)  in  which  he 
said: 

"I  am  going  to  Portland,    Oregon,  via    San 
Francisco,  where  I  will  see  our  friends,  and  I  am 
very  much  pleased  to  have  received  letters  since 
I  saw  you,  from  Mr.  Erlin,  of  the  Pacific  Port- 
land Cement  Co.,  and  Mr.  Muhs,  of  the  Santa 
Cruz  Co.,  asking  if  it  would  not  be  possible  for 
me  to  go  to  Portland  via  San  Francisco,  so  as  to 
discuss  matters  of  interest     *     *     *  /' 
That  he  knew  of  the    understanding    that    the 
Washington  companies  were  to  stay  out  of  Oregon, 
see  his  own  letter  (Ex.  138,  Trans.  P.  664)  of  April 
27,  1916,  to  Hollister,  in  which  he  said: 

"Regarding  the  Washington  and  Olympia 
Portland  cement  companies  selling  cement  in 
Portland  again  on  a  temporary  arrangement, 
would  say  for  your  information,  it  is  my  under- 
standing that  they  have  some  contracts  they  are 
completing  *  *  * ." 
We  have  already  referred  to  the  record  (Trans. 
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161-162)  that  Aman  Moore  told  him  about  the  com- 
bination on  his  arrival  at  Portland. 

That  he  carried  out  the  purpose  of  the  combina- 
tion as  sales  manager  of  the  Oregon  company,  is 
shown  by  the  following: 

Aman  Moore  had  received  over  one  hundred  re- 
plies to  his  circular  letter  to  the  cement  trade.  Among 
them  were  the  inquiries  from  Washington.  These 
were  turned  over  to  Clark  Moore  when  the  latter  be- 
came sales  manager. 

The  policy  of  Sales  Manager  Clark  Moore  toward 
Washington  inquiries  is  disclosed  in  these  letters: 

To  Auburn,  Washington:  'We  have  been 
unable  to  obtain  satisfactory  freight  rates  into 
your  territory.  We  doubt  very  much  whether  we 
will  be  able  to  quote  attractive  prices  to  you  * 
*  *  (Memo  for  Mr.  Moore)  Auburn  between 
Tacoma  and  Seattle.  May  be  friends  of  Wash- 
ington plants  after  data.  HoUister."  (Trans.  P. 
669). 

To  Chehalis,  Washington:  "We  thank  you 
for  your  letter  of  June  7th,  regarding  your 
handling  our  cement,  and  would  say  that  it  is  not 
our  intention  to  establish  any  jobbing  agencies 
anywhere."    (Trans.  P.  669.) 

In  connection  with  the  Chehalis  letter  it  should  be 
noted  (Trans.  P.  670)  that  the  Chehalis  dealer  said 
nothing  about  a  jobbing  agency,  but  had  asked  for  a 
quotation  on  500  barrels  of  cement,  f.  o.  b.  Raymond, 
Washington,  and  for  a  price  on  carload  lots  at  Che- 
halis. 

To  Aberdeen:  "Your  telegram  of  June  13th 
did  not  reach  this  office  until  today  (16th),  hav- 
ing evidently  been  delayed  at  Oswego,  and  con- 
sequently we  know  we  are  too  late  to  give  you 
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a  price  on  the  3,000  barrels  of  cement  you  asked 
for     *     *     *  .     (Trans.  P.  671;  Ex.  147.) 

To  Centralia:  "We  regret  very  much  at  this 
time  we  are  unable  to  quote  you  on  cement.  The 
rate  question  in  your  territory  has  not  been  set- 
tled, and  until  same  is  adjusted,  nothing  can  be 
done."   (Trans.  P.  672;  Ex.  148.) 

When  a  Seattle  concern  asked  for  a  figure  on 
5,000  barrels,  (Trans.  P.  594)  defendant  Clark  Moore 
in  person  telephoned  to  Eden  at  Seattle  (Trans,  pp. 
127,  131)  to  learn  the  price  being  quoted  by  the  Wash- 
ington cement  makers;  and  thereupon  quoted  (Trans. 
P.  594)  a  higher  price  than  the  Washington  makers 
were  asking,  (Trans.  P.  595)  and  a  price  higher  than 
the  Oregon  company  was  getting  at  Portland.  The 
Portland  price  was  $2.30.  Freight  to  Seattle  was  Sy2C 
per  hundred  (Trans.  P.  630),  or  34c  per  barrel.  A 
price  of  $2.68  f.  o.  b.  Seattle,  therefore,  was  $2.34  at 
Portland. 

The  excuses  given  about  freight  rates  were  a 
shallow  subterfuge,  because  as  early  as  December  31, 
1915,  (Trans.  P.  630)  freight  rates  had  been  arranged 
by  Aman  Moore  (Trans.  P.  173)  long  before  Clark 
Moore  succeeded  him  as  sales  manager. 

Further,  after  so  actively  avoiding  any  Washing- 
ton business,  when  Clark  Moore  received  the  tele- 
gram of  August  29,  1916,  from  his  brother,  as  fol- 
lows: (Trans.  547;  Ex.  134) 

"Bitter  complaint  in  directors'  meeting  be- 
cause we  do  not  sell  in  Vancouver;  lawyers  also 
kick  to  beat  the  band;  don't  you  think  it  best  to 
establish  agency  there?  Do  not  see  how  we  can 
get  around  it  with  things  going  the  way  they 
are.    I  advise  it." 
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Then,  and  only  then,  did  Clark  Moore  make  an 
effort  to  secure  business  in  Washington. 

We  believe  this  record  was  sufficient  to  justify 
the  court  in  submitting  to  the  jury  the  question 
whether  Clark  Moore  became  a  party  to  the  un- 
lawful combination  and  carried  it  into  effect. 

It  is  argued  that  it  was  erroneous  for  the  court 
to  charge  the  jury  that  it  might  consider  the  relation- 
ship of  defendant  Butchart  to  the  Portland  cement 
company,  prior  to  the  organization  of  the  Oregon 
Portland  Cement  Company,  and  his  activities  in  con- 
nection with  the  Oswego  plant  under  both  these  cor- 
porations. 

The  thing  under  observation  was  the  development 
of  a  cement  factory  at  Oswego,  Oregon,  and  its  rela- 
tion to  the  existing  cement  combination.  Butchart 
was  interested  in  both  corporations.  Both  corpora- 
tions had  the  common  purpose  of  completing  the  Os- 
wego plant.  The  first  failed;  the  second  succeeded 
it,  and  made  a  success  of  the  Oswego  project. 

The  story  of  the  defendants'  connection  with  the 
cement  combine,  and  with  the  Oswego  plant  can  not 
be  told  nor  understood  without  including  what  was 
done  in  1914  and  1915  when  the  first  corporation,  the 
Portland  Cement  Company  was  in  existence.  The 
history  of  the  thing  shows  the  active  interest  of  de- 
fendant Butchart  in  the  Oswego  plant  under  both 
corporations. 

Counsel  say  in  their  brief  that  "the  jury  was  in- 
structed by  the  trial  court  that  they  might  find  the 
defendant  Butchart  guilty  upon  the  letters  alone 
without  any  proof  that  he  actually  entered  into  any 
agreement  or  combination,  or  conspired  with  the 
other  defendants,  or  any  of  them."  Counsel  undoubt- 
edly intend  this  as  argument,  and  not  as  a  statement 
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of  fact;  because  no  such  instruction  as  this  was  given. 
On  the  contrary  the  jury  were  told  that  the  defend- 
ants could  not  be  convicted  unless  they  found  there 
was  a  restraint  of  trade  or  monopoly  as  a  "result  of  a 
previous  agreement  or  tacit  understanding  between 
the  parties  charged,  and  the  defendants  on  trial  were 
or  became  parties  to  such  combination."  (Trans.  P. 
470.) 

We  believe  we  have  discussed  all  the  specifications 
which  have  been  argued  in  the  brief.  Many  other  er- 
rors were  assigend,  but  have  not  been  argued.  We 
have  not  discussed  them,  because  we  do  not  know 
what  counsel  claim  for  them. 

It  is  confidently  believed  that  an  examination  of 
the  record  will  show  that  there  was  no  prejudicial  er- 
ror; and  that  the  judgment  of  conviction  ought  to  be 
affirmed. 

Respectfully  submitted, 

JOHN  S.  COKE, 
United  States  Attorney  for  Oregon. 

LESTER  W.  HUMPHREYS, 
Special  Assistant  United  States 
Attorney  for  Oregon. 

UNITED  STATES  OF  AMERICA,         ss. 
DISTRICT  OF  OREGON 

Due  legal  and  timely  service  of  the  within  Brief 
is  hereby  admitted  and  accepted  within  the  State  and 
District  of  Oregon,  on  the  15th  day  of  September, 
1923,  by  receiving  a  copy  thereof  duly  certified  to  as 
a  true  and  correct  copy  of  the  original  by  Thos.  H. 
Maguire,  Assistant  United  States  Attorney  for  the 
District  of  Oregon. 

A.  B  .WINFREE, 

Attorney  for  Plaintiffs  in  Error. ; 
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